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1. INTRODUCTION

On November 8, 2023, Pennsylvania-American Water Company (hereafter “PAWC” or
“Company” or “Petitioner”) filed Supplement No. 45 to Tariff Water-PA. P.U.C. No. 5
{Supplement No. 45) with the Pennsylvania Public Utility Commission (“PUC” or “the
Commission™) to become effective January 7, 2024. On or about December 21, 2023, the PUC
ordered an investigation into the request and suspended the implementation of the rate increases
uniil August 7, 2024. On or about January 8, 2024, the City of Scranton (hereafter “City”)
petitioned to intervene as an active party, and participated as an active party, to the rate cases.
The City does not object nor offer alternative procedural history to that of the Administrative
Law Judges (hereafter “ALJs,” respectfully) as outlined in their Recommendation (hereafter
“R.D.”™), issued on or about May 8, 2024, in this matter. However, the City of Scranton
challenges the instant recommendation as it is respectfully the City’s position that the ALJs
. committed an error in law in seeking a holding for an increase in wastewater rates following its
immediate holding that the Petitioner did not meet its evidentiary burden in the underlying rate
requests.

2. EXCEPTIONS

City of Scranton Exception No. 1:  The AlLJs err as a matter of law by supporting rate
increases after holding that the Petitioner has not met its burden for its request for relief,
especially in the context of the wastewater rate increase, R.D. at 392,

The City agrees with the recitation of Legal Standard and Burden of Proof as espoused
by the ALIJs in the R.D. from pages 54-56. A utility has the burden to prove the reasonableness
of its proposed rates, Allegheny Ctr. Assocs. v. Pa. Pub. Util. Conun’n, 570 A.2d 149, 153 (Pa.
Commw. Ct. 1990). To that end, though, the City respectfully argues that upon finding that the
rate increase requests were unjust, unreasonable, and unlawful, and specifically due to the

Company not having met their evidentiary burden to support their requested relief, the ALLJs
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were not authorized to further order an increase in rates, especially as to wastewater rates. In
other words, since the ALJs held that the Petitioner did not meet its burden nor standard of proof
to warrant rate increases, it is improper to then recommend that PUC still issue rate increases for
customers directly thereafter.

In a base rate case, the burden of proof of the proposed rate is on the public utility. 66
Pa.C.S A §315. Please also see Citizens Water Co. of Washington, Pa. Pub. Util. Comm’n, 124
A.2d 123, (Pa. Super Ct. 1956). Section 315 also states that “any proceeding upon the motion of
the [Clommission, involving any proposed or existing rate of any public utility, or in any
proceedings upon complaint involving any proposed increase in rates, the burden of proof to
show that the rate involved is just and reasonable shall be upon the public utility.” NRG Energy,
Inc. v. Pennsylvania Pub. Util. Comm’n, 233 A.3d 936, 949 (Pa. Commw. Ct. 2020). The public
utility must satisfy its burden of proof by a preponderance of the evidence, which “means only
that one party has presented evidence that is more convincing, by even the smallest amount, than
the evidence presented by the other party. /d.

The “burden of proof” is comprised of two distinct burdens: the burden of production
and the burden of persuasion. Hurley v. Hurley, 754 A.2d 1283 (Pa. Super Ct. 2000).

“The burden of production, also called the burden of producing evidence or the burden of
coming forward with evidence, determines which party must come forward with evidence
to support a particular proposition. This burden may shift between the parties during the
course of a trial. If the party (initially, this will usually be the complainant, applicant, or
petitioner, as the case may be) with the burden of production fails to introduce sufficient
evidence the opposing party is entitled to receive a favorable ruling. That is, the

opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a

judgment notwithstanding the verdict. Once the party with the initial burden of

production introduces sufficient evidence to make out a prima facie case, the burden of
production shifts to the opposing party. If the opposing party introduces evidence
sufficient to balance the evidence introduced by the party having the initial burden of

production, the burden then shifts back to the party who had the initial burden to
introduce more evidence favorable to his position. The burden of production goes to the




legal sufficiency of a party’s case.” Dickson v. National Fuel Gas Distribution
Corporation, Docket No, C-2009-2132947 (Opinion and Order entered August 20, 2010).

Here, the R.D. holds that the Company did not meet its evidentiary burden to support its
requests for rate increases. R.D. at 1. In a traditional forum, the City would have been permitted
to move for nonsuit. Instead, the R.DD. recommends an increase in rates despite the Company
failing to meet its burdens to prove justification for the same.

Following the burden of production, the next legal hurdle for a petitioner is the burden of
persuasion {within the burden of proof schema). Id. “[TThe burden of persuasion never leaves the
party on whom it is originally cast, but the burden of production may shift during the course of
the proceedings.” Riedel v. County of Allegheny, 633 A.2d 1325; 1328 n. 11 (Pa. Commw. Ct.
1993). The burden of persuasion, usually placed on the complainant, applicant, or petitioner ,
determines which party must produce suofficient evidence to meet the applicable standard of
proof. Hurley v. Hurley, 754 A.2d 1283 (2000). Unlike the burden of production, the burden of
persuasion includes determinations of credibility and acceptance or rejection of inferences.
Thus, to bear the burden of proof and be entitled fo a decision in his favor, a parly must bear both
the burden of production and the burden of persuasion. Dickson.

“In general rate increase proceedings, it is well established that the burden of proof does

not shift to parties challenging a requested rate increase. Rather, the utility’s burden of

establishing the justness and reasonableness of every component of its rate request is an
affirmative one, and that burden remains with the public utility throughout the course of
the rate proceeding. There is no similar burden placed on parties to justify a proposed
adjustment to the Company’s filing.”

Pub. Util. Comm’nv. UGI, Docket No. R-2017-2640058 (Opinion and Order entered

October 25, 2018),

The mere rejection of evidence contrary to that adduced by the public utility is not an

impermissible shifting of the evidentiary burden. United States Steel Corp. v. Pa. Pub. Util,

Comm’'n., 456 A.2d 686 (Pa. Commw. Ct. 1983). The City respectfully argues that the increase




to wastewater customers was only contemplated by and through the argument of another party,
and it is an error of law to adopt the increase of the same while denying the rate increase on its
face as proffered by the Petitioner. Or, simply stated, the ALJs commit an error of law in
adopting another party’s request for relief when the burden of proof did not shift to allow for the
argument to be persuasive.

While burden of proof is, in short, the responsibility to prove a case, the degree to which
the factfinder must be satisfied with the same is the standard of proof. The evidence necessary to
meet that burden must be substantial. Lower Frederick Twp. Water Co. v. Pa. Pub. Ulil.
Comm’n, 409 A.2d 505, 507 (Pa. Commw. Ct. 1980). The Supreme Court of the United States
has explained that “[tthe function of a standard of proof, as that concept is embodied in the Due
Process Clause and in the realm of factfinding, is to instruct the factfinder concerning the degree
of confidence our society thinks he should have in the correctness of factual conclusions for a
particular type of adjudication.” Com. v. Sanchez, 36 A.3d 24, 65 (Pa. 2011), citing Cooper v.
Oklahoma, 517 1.5, 348, 362 (1996). The Supreme Court gives “substantial deference” to
procedures grounded in common law tradition, then looking to the fairness of the same, while,
lastly, giving consideration to contemporary practice. Id. at 65. In this instant action, the
preponderance of the evidence standard applies. This standard “means only that one party has
presented evidence that is more convincing, by even the smallest amount, than the evidence
presented by the other party.” Cicero v. Pa. Pub. Util. Commi'n, 300 A.3d 1106, 1118 (Pa.
Commw. Ct. 2023), reargument denied (Sept. 26, 2023).

Those opposing the rate increase requests (respondents) seemingly prevailed in this case
as the R.D. begins and ends with strong holdings that deny the relief requested by Petitioner. The

burden and standard of proof remained on Petitioner, and Petitioner failed. This is line with the




above analyses and the schema that the ALIJs discuss in the R.D. Please see Pa. Pub. Util.
Comm’nv. Phila. Elec. Co., Docket No. R-00891364 (Opinion and Order entered May 16,
1990); Pa. Pub. Util. Comm’n v. Breezewood Tel. Co., Docket No. R-00901666 (Opinion and
Order entered Jan, 31, 1991). Despite holding that the Petitioner did not meet its burden nor
standard of proof to substantiate its requested rate increases, not only did the ALJs recommend a

rate increase as to wastewater thereafter, the ALJs recommend an increase over four times the

rate as requested by the Petitioner in its wastewater filings.

In short, the R.D. asserts that the Petitioner failed to meet its burden and standard of
proof, at the preponderance of the evidence standard, and in spite thereof recommended an
increase in wastewater rates for customers whereby the majority of those affected reside in the
City of Scranton and surrounding areas.

For these reasons, and the reasons set forth by the City in its case in chief to date, the City
excepts to the R.D.’s recommendations that the Commission approve rate increases, and more in
the terms of wastewater rates, despite the Company failing to meet its burden of proof to justify
the same, We respectfully recommend that the Commission hold that both rate increases be
denied “because the Company has not met its burden of proving by a preponderance of the
evidence the. justness and reasonableness of every element of ifs requested increases!,” and

simply close the order and proceedings to that end.

[PLEADING CONTINUES ON NEXT PAGE]

FR.D. atl,




3. CONCLUSION

Wherefore, for all the foregoing reasons, the City of Scranton respectfully requests that
the Commission uphold the holding contained within the Recommended Decision of Deputy
Chief Administrative Law Judge Christopher P. Pell and Administrative Law Judge John M.
Coogan, issued on May 7, 2024 in that the Company failed to meet its burden and standard of
proof for rate increases. However, the City of Scranton respectfully requests that the
Commission deny the relief as recommended by the R.D. in still allowing for an increase in

rates, especially as to wastewater rates.

Respectfully submitted,

CITY OF SCRANTON
LAW DEPARTMENT

Date: May 17, 2024 Cj\{ ~

Katherine “Katie” Kennedy, Esq%ire
First Assistant City Solicitor
Attorney 1.3, 317237

340 N. Washington Ave.

Scranton, PA 18503

(570) 348-4105
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