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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company for

Approval of Its Default Service Program for : Docket No. P-2024-3046008
the Period of June 1, 2025 through May 31,
2029

BRIEF OF AMICUS CURIAE

AMERICAN POWER & GAS OF PENNSYLVANIA

NOW COMES American Power & Gas of Pennsylvania, LLC (“AP&G”), an Electric
Generation Supplier!, pursuant to the Regulations of the Pennsylvania Public Utility Commission
(“Commission”)?, and hereby submits this Brief, amicus curiae, in the above-captioned matter. As
a supplier licensed to serve eligible customers in the PECO service territory, AP&G has an interest
in the continuation of PECO’s Standard Offer Program, (“SOP”) that cannot be represented by any
other party to this matter and it believes that its views on the changes to the SOP as described in
the Petition for Approval of a Non-Unanimous Settlement, are different than those of the settling
parties and should be heard by the Commission. This brief is limited to the single issue of the
proposed modifications to PECO’s SOP as found in paragraphs 63 and 64 of the Petition for

Approval of Non-Unanimous Settlement (“Settlement’).

166 Pa. C.S. § 2803. AP&E is licensed to serve residential customers in the PECO service territory. See
License Application of American Power & Gas of Pennsylvania, LLC, Docket No. A-2013-2355561 (Order entered
July 16, 2013).

252 Pa. Code § 5.502(e).



L. INTRODUCTION

AP&G contends that the proposed modifications to PECO’s SOP? are contrary to the
express requirements imposed by the Commission in its prior orders in generic proceedings and in
a recent PPL Default Service matter where the Commission unambiguously rejected an effort by
the same parties to inject a similar requirement into PPL’s SOP program. The proposed changes-
-to require that SOP customers affirmatively consent to remain on a renewable contract despite
receiving the same notices as other customers--would differ from the treatment of all other
customers and is neither warranted nor wise. There is no evidence in this record to support any
finding sufficient to justify any changes in the SOP, and in particular, there is no evidence to
support the notion that customers are not making choices as their initial contracts end. To the
contrary, evidence from the PPL case suggests the opposite.*

1. SOP Program

The stated purpose of SOP programs is to “enhance choice and facilitate the development
of retail markets through the increased participation of residential and small commercial customers
in the retail electricity market.”> The SOP is a Commission-approved offering made to customers
of a standard product, that contains various enhancements/restrictions regarding price and terms
of service. Under the program, when customers contact PECO under certain conditions, such as
complaints of high bills or similar scenarios, the PECO representative will ask the customer if they
are interested in a program to provide a discounted rate, if the customer agrees, the call is

transferred to a third party for explanation and potential enrollment. The customer, assuming they

3 Settlement, §’s 63-64.

4 Petition of PPL Electric Utilities Corporation for Approval of Its Default Service Plan for the Period June I,
2021, through May 31, 2025, Docket No. P-2020-3019356 (Opinion and Order entered December 17, 2020), slip op.
at 92-102 (“PPL”).

5 PPL at 92-93.



consent to participate, is enrolled with a supplier that has agreed to provide the customer with a
rate that is a 7% off of the then-effective price to compare (“PTC”). After that interaction, apart
from receiving the discounted rate, the customer is treated in the same way as other customers and
subject to the same rules and requirements. These requirements were established in the
Commission’s Retail Markets Investigation.®

In this matter, PECO’s witness, Ms. Sulama Dalessio, testified in support of continuing the
SOP, unaltered.” She argued that the program was in the public interest, even though it was not a
guaranteed savings program. The purpose of the program is to introduce customers to shopping,
and the responsibilities that go along with it, including paying attention to notices, and making
choices, which the evidence suggests customers are doing. Evidence from the PPL matter show
that customers do react, if not immediately, to higher prices and most will switch to another
provider or to default service if the SOP renewal price is higher than market.® One important factor
for PECO is that its SOP treats customers at the end of their contracts just like every other customer
who shops. Ms. Dalessio, notes that in the PPL case, the Commission found no evidence to support
customer harm from this arrangement.’

2. The Settlement

The Settlement at § 64 proposes to modify the SOP so that all SOP contracts executed after
June 1, 2025, would require that customers automatically return to default service at the end of
their SOP contracts, unless the customer affirmatively elects to remain with the SOP provider. This

is the very same modification that the Commission rejected in PPL.!° The Settlement proposes

® Investigation of Pennsylvania’s Retail Electric Market: Intermediate Work Plan, Docket No 1-2011-2237952
(Final Order Entered March 2, 2012).

7PECO Statement 1-R at 21:14.

$1d.

°1d. at 23.

10 PPL at 92-102.



this modification without any support in the record. There is no data to show that PECO SOP
customers are being harmed by participating in the market like other customers. There is simply
the opinions of OCA’s witness that customers should never pay a price higher than the price to
compare, which ignores the simple fact that in a competitive market, any single price is valid.
Despite the regulatory requirements'! that give the price to compare a more esteemed image in the
eyes of OCA’s witness, Ms. Alexander,'? the PTC is but a single price in a range of prices from
which willing purchasers can choose. Under OCA’s rationale, no customer should be allowed to
“shop” unless the supplier rate is at all times less than the PTC. That is not what the law requires
and not what the Commission has required.

3. The SOP Provision of the Settlement is Contrary to the Law and the Public
Interest and Must be Rejected.

The Commission first introduced the SOP program in the Retail Markets Investigation
(“RMI”) and it has been upheld ever since.!® In the PPL case the Commission stated clearly that
once a customer is enrolled with an EGS in the SOP, it is like any other customer who engages in

the competitive market. '

What that means is that the EGS is responsible for the relationship, for
the notices that are sent prior to contract expiration, for properly notifying the customer of
proposed changes to terms or conditions during the fixed term of the contract. If a customer lingers
on the SOP rate past its expiration, it is nonetheless shielded, like other customers, from any early

termination fees for cancelling the follow-on contract. That means that if a customer does not pay

attention initially and ends up on a follow-on rate that is higher than they want to pay, they can

' Primarily that it is reconciled and so never an “at risk” rate, nor one that recovers all the costs categories that
retail supply offers must recover.

12 OCA Statement No. 2, pp. 5-11.

13 Investigation of Pennsylvania’s Retail Electric Market: Intermediate Work Plan, Docket No 1-2011-2237952
(Final Order Entered March 2, 2012.

4 PPL atp. 94.



shop the market and move to a more favorable rate without penalty. The data from PPL supports
the notion that in PPL’s territory at least, this did happen, but that most of those customers (80%)
stayed in the market and did not go back to default service.!®

The intent of the SOP program was to provide customers with an incentive to participate
in the competitive market in the form of the 7% discount. But it was never intended to coddle
those customers. To do so would not teach the lesson that in the competitive market, customers
are in charge of their own destiny and must read notices and make choices. The OCA characterizes
this learning as harm, even though most of the SOP customers remain in the competitive market.
In PPL the Commission found no evidence in PPL’s statistics showing that a small minority of
customers remained with the SOP supplier at rates higher than the PTC to constitute harm.'¢ In
this case, there is no data.!” With respect to the OCA, there is nothing other than their argument
that competition in general and SOP in particular are broken because customers can pay more than
the price to compare. The “evidence” that OCA submits is that customers do pay more than the
price to compare even though there are always prices available in the market that are below the
price to compare. '® However, the market is working as it should when customers are able to choose
products they want, for reasons of their own, regardless of what the price to compare is.

The law requires that customers have choice of a wide variety of products, it does not
mandate that all customers pay the same rate or that customers not be offered rates that are higher
or lower than other rates, regardless of who is offering those other rates.!® In other words, the law

requires competition for electric generation supply.

IS PPL at p. 98.

16 PPL at 97-98.

17 OCA St. No. 2, p. 12.
18 RESA St. No. 1.

1966 Pa.C.S. § 2802(13).



The particular modification at issue, requiring affirmative consent to continue with the SOP
provider, would make it less likely that SOP customers would remain with their SOP supplier and
would disincent suppliers from participating in the program because they would be less likely to
retain the customers regardless of the rate they would propose. Such a requirement would be the
polar opposite of how contracts are renewed now, where customers can be required to take action
to avoid a contract from automatically renewing. Neither the Settlement nor the record of this
matter provide any actual evidence that would justify such a radical departure. The Settlement’s
proposal to modify the SOP should therefore be rejected as not in the public interest and as being
plainly contrary to the law and longstanding Commission precedent.

IL. CONCLUSION

As demonstrated herein, the modification to PECO’s SOP program that would require
affirmative consent of a customer before continuing to receive service under a renewal agreement
are contrary to longstanding Commission policy, and contrary to the only evidence on record
anywhere regarding the efficacy of such requirements. Likewise, the proposed modifications are
not supported by substantial evidence.?’ The proposal clearly will restrict shopping by forcibly
returning customers to default service and yet there is no evidence to substantiate any harm that
such restriction is intended to remedy. Likewise, there is no evidence in the record that the
proposed measure will actually remedy any harm. Moreover, the modifications requiring
affirmative consent would treat SOP customers differently from all other shopping customers,
without having articulated a single reasonable reason for doing so. The proposed modifications

must be rejected.

20 Retail Energy Supply Association v. Pa. PU.C.; 185 A.3d at 1206, 1228 (2018, Pa. Cmwlth.).
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