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l. INTRODUCTION

This Recommended Decision addresses the Petition of PECO Energy Company for
Approval of Its Default Service Program. A Joint Petition for Non-Unanimous Settlement (Joint
Petition or Settlement) was submitted and signed by PECO Energy Company (PECO or the
Company), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate
(OSBA), the Tenant Union Representative Network and Coalition for Affordable Utility Services
and Energy Efficiency in Pennsylvania (together TURN/CAUSE-PA), the Energy Justice
Advocates (EJA) (collectively the Joint Petitioners). The Joint Petition is not opposed by
intervenors Calpine Retail Holdings, Inc. (Calpine), Constellation Energy Generation, LLC and
Constellation NewEnergy Inc. (collectively Constellation), and Philadelphia Area Industrial
Energy Users Group (PAIEUG).

The Settlement is opposed by the Retail Energy Supply Association (RESA) and
NRG Energy Inc. (NRG). In particular, RESA opposes the Settlement’s provisions relating to
the Capacity Proxy Price (CPP), the Generation Supply Adjustment (GSA), the Standard Offer
Program (SOP), and PECO’s Time-0f-Use (TOU) rates, as well as PECO’s proposal to continue
its long-standing allocation of alternative energy credits (AECSs) from its separate procurements
to wholesale default service suppliers. In addition, RESA contends that the Settlement is not in
the public interest because it fails to include its recommended statewide investigation into how
default service pricing is “messaged” to customers and does not require PECO to provide
extensive additional updates on PECO’s customer information system (CIS) upgrade and assign
support staff to individual electric generation suppliers (EGSs). NRG joins RESA in opposing
the Settlement’s SOP revisions and joins RESA’s arguments for a statewide default service
messaging investigation. NRG also joins RESA in opposing the new bill disclosure under the

Settlement and supports RESA’s recommendations related to PECO’s new CIS.

We recommend that RESA’s and NRG’s objections be denied because they fail to
identify any record evidence or legal argument why these Settlement provisions should not be



part of the final PECO DSP VI plan. RESA has not provided evidence that PECO’s initial DSP
Plan V1 is the better blueprint or that its suggested modifications should be adopted.

After reviewing the evidence in this case, the Joint Petition, the Statements in
Support, RESA and NRG’s objections, and the Briefs, we recommend that the Joint Petition be
approved without modification. With respect to RESA’s proposals that: 1) the Commission
institute a statewide investigation to investigate its approved messaging of default service as the
“Price-to-Compare” to include discontinuing use of that term by replacing it with “default
service rate;” 2) the Commission reject PECO’s proposal to add a comparison chart to residential
customers’ bills showing what the customer would have paid if they had been on default service
as well as a comparison of the two charges; 3) the Commission direct PECO to include specific
processes to work collaboratively with competitive suppliers during the implementation period
for its new Customer Information System to ensure that suppliers are able to continue providing
service and making offers to customers; 4) the Commission reject PECO’s proposal to include a
Capacity Proxy Price as part of its wholesale default service supply procurement process; and 5)
to the extent PECO’s proposal to double the amount of its solar AEC procurement for default
service is recommended for approval, the Commission require PECO to allocate any solar AECs
acquired through its long-term contract procurement process to the supply load for all
distribution customers, not only to default service customers, we recommend that the proposals

be denied.
The Commission is required by statute under Section 2807(e)(3.6) of the
Pennsylvania Public Utility Code (“Code”) to issue a final Order regarding the proposed default

service plan by November 18, 2024. 66 Pa.C.S § 2807(e)(3.6).

I HISTORY OF THE PROCEEDING

On February 2, 2024, PECO Energy Company (PECO or the Company) filed a
Petition with the Pennsylvania Public Utility Commission (Commission) requesting that the
Commission approve its sixth Default Service Program (DSP VI or Program). PECO noted that

this Petition was filed in accordance with its responsibilities as the default service provider for its



certificated service territory for the period from June 1, 2025 through May 31, 2029, following
the expiration of its current default service program, DSP V.1 Concurrently, PECO filed the
supporting data required by 52 Pa. Code 8§ 53.52, as well as the prepared direct testimony and
accompanying exhibits of Sulma Dallessio, Megan A. McDevitt, Scott G. Fisher and Kati
Orlandi.

Notice of PECO’s Petition and Prehearing Conference was published in the
Pennsylvania Bulletin on February 17, 2024, 54 Pa.B. 881 (Feb. 17, 2024). A deadline of March
4, 2024, was established for the filing of formal protests, petitions to intervene and answers. The

prehearing conference was set for March 8, 2024.

The Philadelphia Area Industrial Energy Users Group, through its counsel, filed a

Petition to Intervene on February 21, 2024.

The Office of Consumer Advocate, through its counsel, filed an Answer to
PECO’s Petition on March 1, 2024.

Calpine Retail Holdings, LLC, through its counsel, filed a Petition to Intervene on
March 1, 2024.

The Office of Small Business Advocate, through its counsel, filed a Notice of

Appearance, Notice of Intervention, Public Statement and Answer to PECO’s Petition on March

4,2024.

A Prehearing Conference Notice was issued on March 4, 2024, scheduling the

Pre-hearing Conference in this matter for March 8, 2024.

! Petition of PECO Energy Company for Approval of its Default Service Program for the Period

from June 1, 2021, through May 31, 2025, Docket No. P-2020-3019290 (Opinion and Order entered Dec. 3, 2020)
(“PECO DSP V”).



A Prehearing Conference Order was issued on March 4, 2024, advising the parties
of the date and time of the scheduled conference, informing them of the procedures applicable to

the proceeding, and directing the submission of prehearing memoranda prior to the conference.

On March 4, 2024, each of the following entities, through its counsel, filed a
Petition to Intervene: POWER Interfaith (POWER), Vote Solar, Clean Air Council, Sierra Club,
Physicians for Social Responsibility Pennsylvania, and PennEnvironment (collectively, the
Energy Justice Advocates or EJA), NRG Energy, Inc., Retail Energy Supply Association, the
Tenant Union Representative Network and the Coalition for Affordable Utility Services and

Energy Efficiency in Pennsylvania.

Constellation NewEnergy, Inc. and Constellation Energy Generation LLC,

through its counsel, filed a Petition to Intervene on March 6, 2024.

Prior to the prehearing conference, the following parties filed Prehearing
Memoranda: PECO, OCA, OSBA, Calpine, TURN/CAUSE-PA, Constellation, Energy Justice
Advocates, NRG, PAIEUG and RESA.

The Prehearing Conference was held as scheduled on Friday, March 8, 2024
Counsel for the following parties participated: PECO, OCA, OSBA, Calpine, TURN/ CAUSE-
PA, Constellation, Energy Justice Advocates, NRG, PAIEUG and RESA.

Since there were no objections to the Petitions to Intervene, the petitions filed by
the following entities were granted: Calpine, TURN/CAUSE-PA, Constellation, Energy Justice
Advocates, NRG, PAIEUG and RESA.

On March 14, 2024, we granted the Protective Order proposed by PECO.

On March 26, 2024, Notice of Public Input Hearings was published. A corrected
Notice of Public Input Hearings was published on April 2, 2024.



On April 2, 2024, we issued a Prehearing Order memorializing the actions from
the prehearing conference such as granting the Petitions to Intervene, granting two Petitions for

admission pro hac vice, modifications to discovery rules, and establishing a procedural schedule.

On April 26, 2024, an Order was issued on a Motion to Dismiss Objection and
Compel PECO to Answer Interrogatories filed by OCA on April 15, 2024.

On April 29, 2024, an Order was issued on a Motion to Dismiss Objection and

Compel PECO to Answer Interrogatories filed by Energy Justice on April 15, 2024.

On May 21, 2024, a Notice of Evidentiary Hearings was issued informing the
parties that evidentiary hearings had been scheduled in this matter for June 4, 2024, and June 5,
2024.

On June 3, 2024, a Hearing Cancellation Notice was issued informing the parties
that evidentiary hearings scheduled in this matter for June 4, 2024, and June 5, 2024, had been

cancelled.

On June 5, 2024, the parties filed a Joint Stipulation for Admission of Testimony
and Exhibits (Joint Stipulation) stipulating that the Statements and Exhibits listed therein should
be admitted into the record in this proceeding and that each of them waived cross-examination of

the witnesses whose testimony was included therein.

On June 17, 2024, a Briefing Order was issued directing the parties to prepare

and deliver briefs in the format and manner described therein.

On June 19, 2024, the presiding officers were notified that PECO, and a majority
of the parties had reached a settlement of all issues and wished to proceed by filing a Joint
Petition for Non-Unanimous Settlement, with accompanying Statements of Support. The parties

also proposed that the litigations schedule be revised to provide for filing of Main Briefs on



July 12, 2024, and Reply Briefs on July 26, 2024. In addition, PECO advised that it would agree

to an extension of the statutory deadline from November 2, 2024, to November 18, 2024.

On June 20, 2024, we conveyed our acceptance of the modifications to the
litigation schedule and instructed counsel for PECO to file a letter with the Secretary’s Bureau

advising the Commission of its voluntary extension of the statutory deadline.

On June 26, 2024, PECO filed a letter with the Commission requesting an

extension of the statutory deadline from November 2, 2024, to November 18, 2024.

On July 10, 2024, PECO, OCA, OSBA, TURN/CAUSE-PA and EJA
(collectively, the Joint Petitioners or Settling Parties) filed a Joint Petition for Non-Unanimous
Settlement (Joint Petition or Settlement) with the Commission pursuant to which the Settling
Parties agreed to a default service program consistent with PECO’s DSP VI Petition, as modified
(Revised DSP VI).  The Joint Petition was executed by counsel for PECO, OCA, OSBA,
TURN/CAUSE-PA and EJA, and the Settling Parties filed Statements in Support of the Joint
Petition. In the Joint Petition, the Joint Petitioners explained that Calpine, Constellation and
PAIEUG had each authorized the Joint Portioners to represent that they do not oppose the
Settlement. In addition, the Settling Parties indicated that RESA and NRG were the only parties
to the proceeding that indicated they oppose the Settlement.

OnJuly 17, PECO, OCA, PAIEUG, RESA and NRG filed Main Briefs. In
addition, on July 17, 2024, American Power & Gas of Pennsylvania, LLC (AP&G) filed an
Amicus Curiae Brief to the Commission.

On July 31, 2024, PECO, OCA, RESA, TURN/CAUSE-PA, and Calpine filed
Reply Briefs.

The record consists of a 487-page transcript; the Joint Stipulations with

attachments; the statements and exhibits of the parties; the Joint Petition with attachments; the



Main Briefs filed by PECO, OCA, PAIEUG, RESA and NRG, the Amicus Curiae Brief filed by
AP&G; and the Reply Briefs filed by PECO, OCA, RESA, TURN/CAUSE-PA, and Calpine.

The record closed on July 31, 2024.

M. PUBLIC INPUT HEARINGS

Public Input Hearings (PI hearings) in this proceeding were held via
teleconference on April 16, 2024, and in person on April 18, 2024. Eighty witnesses provided

approximately seven-and-one-half hours of testimony during the PI hearings.

Nearly all of the witnesses identified the “climate crisis” and/or the need to
address the impact of climate change as the primary motivation for appearing at the PI hearings.
The testimony presented by witnesses at the P1 hearings was consistently critical of PECO’s
proposed DSP and overwhelmingly supportive of increasing the amount of electricity generated
by PECO from renewable energy sources and through long-term contracts for renewable energy.
The witnesses argued that including such measures in the DSP would result in more affordable
electric service for the vast majority of PECO customers. In addition, they argued that those
measures would begin to address the negative impacts of climate change affecting all PECO
customers and the community at large. These and other comments are discussed in more detail

below.?

2 All but one witness testified in favor of changes to PECO’s proposed default service procurement

plan to incorporate more renewable energy or in support of such testimony by others. See, e.g., Tr. 89-91, 98-99,
100-102, 104-105, 117-120, 158-160, 265-267 and 274-276. The sole remaining witness did not provide any
testimony regarding the role of renewable energy in PECO’s default service plan; rather, in her testimony she
discussed PECO’s efforts to serve as a “community partner” supporting efforts to improve outcomes for
Philadelphia youth through philanthropy and other activities.



The DSP is a “linchpin’ to Cleaner, More Affordable Electricity

Virtually all of the witnesses at the Public Input Hearings saw the DSP as a
critical component or “the linchpin” of a substantial shift to clean affordable energy.®> Numerous
witnesses pointed to PECO consumers’ reliance on the DSP as the primary rationale for their
comments on the DSP procurement and implementation plan, observing that the vast majority of

PECO’s customers do not shop for their EGS and thus, obtain service under the DSP.*

A number of witnesses specifically noted that affordability and sustainability are
linked and underscored the value of using the DSP to address these issues simultaneously and
equitably for all consumers, regardless of financial ability. The following comments of Emily
Abendroth reflect this theme,

| and others around me want and need our energy to be
affordable, but we also want it to be responsible, meaning that
we want and need PECO, our utility company, to be responsive
to the necessity to move away from fossil fuel reliance ....We
know that clean, renewable energy is the response [sic] way to
address both affordability and sustainability together. And it is a
way to do this that will equitably impact the most people, not
through individual consumer choice options or programs, but
through the default service plan which serves about 75 to 80
percent of PECO customers. !

Several witnesses commented that although they had made personal choices and
investments designed to reduce their own reliance on fossil fuels, individual action is not a
choice available or affordable for all consumers.® They stressed that due to the scope of the
problem, individual actions cannot and will not reduce the impact of climate change in any

meaningful way.’

3 See, e.g., testimony of Robert Routh, an attorney. Tr. 168.

4 Witnesses provided varying estimates of the percentage of PECO customers who obtain service
under the DSP. The estimates ranged from 70% to 80%. Tr. 81, 118, 142, 376.

5 Tr. 377.

6 Tr. 99, 123, 153, 390-391.

7 See Tr. 89, 95, 173-174, 282-283, 399.



Several state and local officials appeared at the PI hearings; their testimony
echoed the comments of other witnesses. The officials expressed support for the modification of
PECO’s proposed DSP to reduce reliance on fossil fuels, increase reliance on renewable energy
sources, invest in affordable alternative energy sources and address pressing climate change
issues.® The officials and individual witnesses also highlighted the prominent role of PECO

DSP’s in achieving federal, state and local environmental goals.®

Common Issues and Concerns

A number of more specific points of concern or criticism arose during Pl
hearings. The issues that were most frequently cited by witnesses at the hearings are identified

below.

A. People and Businesses are Suffering Due to Climate Change

Many witnesses highlighted the urgent need to take measures to combat negative
impacts of climate change such as higher air temperatures, worsening air quality and severe and
volatile weather. They described the direct impact and suffering experienced by themselves,*
their businesses*! and their communities®? asserting that these effects are attributable to climate
change. In addition, many witnesses highlighted that while the young, the old and the poor may

be at highest risk, the negative impact of climate change affect everyone.

8 See, Testimony of Councilman Mark Squilla Tr. 65-66, Councilman Nicholas O’Rourke Tr. 70-
37, Senator Nikil Saval Tr. 243-245, and Representative Christopher Rabb Tr. 250-252. Walter Tsou, a former
Health Commissioner for the City of Philadelphia also provided testimony. Tr. 358-360.

9 Seee.g., Tr. 66, 118, 164, 177, 252. 308, 359.

10 See e.g., Tr. 133, 172,

1 See e.g., the testimony of Kylee Ray-Riek. Tr. 154-156.

12 The negative impacts most commonly cited by witnesses were health and respiratory issues and

flooding. Seee.g., Tr. 93, 130, 136, 138, 153, 171, 190, 273, 295, 288, 300, 360.



More than one witnesses specifically referred to fossil fuel fired power plants as a

source of concern.1®

B. Alternative Energy Can Reduce the High Cost of PECO Service

Another prominent theme voiced repeatedly at the hearings was the high cost of
PECO service, the burden of PECO service on consumers with limited resources, and the
opportunity to lower service costs by increasing the use of alternative energy generation sources

for electricity generation.'*

Regarding the cost of PECO service, David Clowney observed that “PECO’s rates

are . . . 15 percent higher than the national average.”*®

Addressing the issue of service costs and alternative energy supplies, another
observed that “[s]tates that have held prices lower have credited it to having a more diverse
supply mix. . . . adding longer term [alternative] energy contracts would be a prudent mix of

resources.”1®

Witnesses urged the Commission to have PECO take more advantage of the low,
stable, and predictable costs of long term solar contracts in the DSP.}” Richard Postmontier
posited that “the DSP needs to strike a balance between renewable energy and fossil fuels.”*8

Further, he noted that “renewable energy doesn't suffer from the wild price swings we've seen in

13 See e.g., Tr. 136, 296.

14 See, e.g., Tr. 120, 126, 171, 300, 321-322, 340.

15 Tr. 310.

16 Tr. 120. Witness Ellie Kerns observed that “Wind and solar have very stable costs and are across

the board cheaper than burning fossil fuels. Long-term renewable energy contracts will provide [PECQO] customers
with consistent and affordable electricity.” Tr. 300.

e This witness suggested 5-year contracts for alternative energy. 1d. Witness Kenneth Beiser
advocated that PECO follow the example of other utilities and enter into 10-year to 20-year contracts for renewable
energy supplies. Tr. 145

18 Tr. 325.

10



natural gas the past couple of years.”*® Mr. Postmontier summarized the argument in favor of

using long-term of alternative energy contracts to reduce service costs as follows:

With long-term contracts, solar and wind are cheaper than
burning fossil fuels. PECQO's insistence on short-term contracts
creates a market that artificially favors fossil fuels. PECO needs
to end this artificial barrier to affordable energy and affordable
renewable energy and fix the mix. Renewable energy is not only
safer for the planet and Pennsylvania residents, but it's more
affordable as well.[2%

Witness Ellie Kerns echoed the comments regarding the stability of prices for
wind and solar powered energy and argued that they “are across the board cheaper than burning
fossil fuels.”?! She stated that long term renewable energy contracts would enable PECO to

provide customers with “consistent and affordable electricity.”??

C. PECO Has Not Responded to Consumer Demand for a Shift toward Alternative Energy
Generation

A number of witnesses harshly critiqued PECO for failing to respond to consumer
demand for a shift away from fossil fuel sources and toward alternative energy sources in its
DSP filing.?® One witness noted that he and others had been “working for nine years on [climate
change demands] and PECO hasn’t moved.”?* Susan Shipley commented that “It is about time

for PECO to step up to the plate, as most of the nation's energy providers are doing.”?

10 Id.

2 Tr. 325.

2 Tr. 300

2 Id.

B See, e.g., Tr. 340. Mitch Chanin noted that big businesses and institutions in Philadelphia and

Pennsylvania have already begun buying renewable energy through long-term contracts. Tr. 332.

2 Tr. 380.

% Tr. 132.

11



Another witness commented that “the current default service plan is really, it's
business as usual, very similar to the default service plan that PECO offered and was accepted by
the PUC four years ago.”?® He found PECO’s claims regarding the doubling of renewable

energy credits absurd. Commenting on PECO's proposal to double the purchase of solar

renewable energy credits, he stated that “doubling almost nothing is still almost nothing.”?’

Wendy Greenspan also specifically addressed PECO’s proposed doubling of
energy credits.

PECO has stated that this DSP will double the use of long-term
contracts to buy solar alternative energy credits. This, however,
is not a meaningful change. PECO is simply doubling the use of
one method for purchasing the same amount, the same 0.5
percent of solar energy credits. Instead, we need PECO to make
a meaningful change in how it powers our homes. PECO must
substantially increase the amount of solar energy that it
purchases in this proposed DSP. PECO must go well beyond 0.5
percent. With this DSP, PECO has an extraordinary opportunity
to make a real difference in the lives of its 1.6 million customers.
Don't waste this opportunity.[?é]

Witness Robert Routh noted that the Commonwealth’s Alternative Energy
Portfolio Standards Act was adopted 20 years ago. According to Mr. Routh, the key to a cleaner,
more affordable economy is “decarbonizing our electricity sector while transitioning from
burning fossil fuels to electrifying our buildings, transportation sources, and industrial
applications.”?® He also argued that “to equitably address the climate crisis we must accelerate
deployment of abundant, reliable supplies of renewable energy while mitigating the energy

burdens faced by residents in Philadelphia and wider Delaware Valley.”%

26 Tr. 368.
a Id.
28 Tr. 271.
2 Tr. 168.
30 Id.

12



At least two witnesses pointed to New York and Texas as states where utilities
had made more progress than Pennsylvania towards reducing reliance on fossil fuels to generate

electricity.!

D. Consumers are Disappointed and Frustrated by the Consumer Choice Program

The Commonwealth’s Customer Choice program was the subject of extensive
testimony, virtually all of it negative. The testimony of Phyllis Blumberg was typical of those

witnesses who addressed the problem in general terms or commented on systemic issues.>?

Most people do not even know that it's possible to buy clean
renewable energy and assume that they can only get it from
PECO. [Purchasing] energy from a third-party source . . . is not
a viable or understood option for many people[.] Individuals
who are getting assistance, get assistance do not have the option
of paying for a cheaper clean energy, and they are the ones who
need it the most.B3!

Other witnesses made more specific comments regarding the process for selecting
an alternative energy supplier. One witness critiqued what they described as “bait and switch
pricing” by alternative energy suppliers.3* Another witness described the process of choosing an
alternative energy supplier as “confusing and time consuming.”® Norman Janes observed that it
is particularly difficult for the elderly and the poor to use the Customer Choice system to obtain
electricity from an alternative energy supplier.®

s See e.g., the testimony of Phyllis Blumberg and Jason Massey. Tr. 262, 327.

82 See Tr. 64, 69, 93 and 117. Phyllis Blumberg commented that “purchasing clean renewable

energy is confusing. It is not a viable or understood option for many people including those who need it most such
as those on assistance. Tr. 260-261.

3 Tr. 263.

34 Tr. 142.

3 Tr. 105. See also Tr. 81, 163, 355, 401. Yet another witness stated simply that the “choice
program has failed for small customers.” Tr. 163.

36 Tr. 281.

13



The testimony of witness Liz Robinson is emblematic of the type of comments

received at the PI hearings; she stated, in part:

data on the Electric Choice Program shows that customers, very
large industrial and large commercial customers, do use Electric
Choice because they have enough market power to get what they
want in the marketplace. But small residential customers have
been declining rapidly as a share of the total customer base that
is shopping. . . . [T]he Electric Choice Program, frankly, is about
20 years old or longer and is now failing, has failed for small
customers. So the solution to customers who want renewable
energy is not the Electric Choice Program. It is the default
service supply.7

E. The Commission Must Balance the Interests of PECO and its Consumers

Several witnesses critiqued the Commission’s review of previous PECO DSP
filings and urged the Commission to take a more active approach in this proceeding. John
Magee commented that “PECO, with the help of the PUC, has effectively shut out competition
from renewable energy by consistently purchasing fuels on short term contracts.®® In addition,

he commented that:

according to the PA Constitution, the PUC, as trustees, must
consider damage to our environment, our life support resulting
from energy procurement and distribution. | ask that the PUC
take the long view, consider the real and increasingly visible
costs of the current way that PECO does business, and require
PECO to move to a DSP that moves as quickly as possible
toward renewable energy, both because it will lead to lower bills
and because it will prevent environmental damage, which is
priceless.[3]

A number of witnesses urged the Commission to exert its authority over this

proceeding to require PECO to embrace and accelerate a shift away from fossil fuel to alternative

87 Tr. 163-164.
38 Tr. 90.
3 Tr. 91.

14



energy sources for electricity generation. Abagail Weber asserted that the Commission was in a

position to address the negative impacts of climate change in Pennsylvania, commenting,

| am a PECO ratepayer and | am a person who cares about the
future of this Commonwealth. | support the maximum amount of
renewable energy in the default service plan. . . . [M]y individual
actions don't really do anything, but I'm here today to remind this
Commission that it has enormous power, more than any
individual. The PUC can change the way Pennsylvania powers
itself. Only through its bold action to turn our Commonwealth
towards renewable energy. ]

Similarly, Bruce Birchard addressed his comments directly to the PUC, stating he
was “[a]sking the PUC to require that PECO revise their DSP to affect a more rapid transition to
clean solar and wind energy to generate the electric power that PECO distributes. This is

urgently needed; people are suffering now from the effects of a rapidly warming planet.”*!

Several witnesses referred to the Environmental Rights Amendment to the

Commonwealth’s Constitution during their testimony and suggested that the Commission be

mindful of and heed the provisions of the Amendment when ruling on PECO’s DSP proposal.*?

Witness Avi Winokur commented that “[t]he welfare of PECO customers must be

the first priority in every decision the PUC makes. PUC decisions today impact the health and/or

degradation of the environment for generations.”*?

40 Tr. 374.

4 Tr. 186; See also Tr. 372.

42 See Tr. 90, 101, 130, 113; 154, 158.
43 Tr 253; See also Tr. 324, 339.

15



IV.  DESCRIPTION AND TERMS OF THE JOINT PETITION FOR NON-UNANIMOUS
SETTLEMENT

The Joint Petition is a 25-page document signed by five of the active parties.
Exhibit A is reserved. Exhibit B is the Revised PECO Energy Company Default Service
Program Request for Proposals. Exhibit C is the Revised Request for Proposal (RFP) Protocol.
Exhibit D is the Revised Electric Service Tariff (Relevant Pages). Exhibit E is the Revised
Electric Service Tariff (Redline). Exhibit F is the Electric Generation Supplier Coordination
Tariff (Relevant Pages). Exhibit G is the Electric Generation Supplier Coordination Tariff
(Redline). Exhibit H is the Revised Residential Bill Format Change. Statement A is the
Statement in Support of Joint Petition for Non-Unanimous Settlement of PECO Energy
Company. Statement B is the Statement in Support of Joint Petition for Non-Unanimous
Settlement of the Office of Consumer Advocate. Statement C is the Statement in Support of
Joint Petition for Non-Unanimous Settlement of the Office of Small Business Advocate.
Statement D is the Statement in Support of Joint Petition for Non-Unanimous Settlement of the
Energy Justice Advocates. Statement E is the Statement in Support of Joint Petition for Non-
Unanimous Settlement of the Tenant Union Representative Network and the Coalition for

Affordable Utility Services and Energy Efficiency in Pennsylvania.

The essential terms of the Joint Petition for Partial Settlement are set forth on
pages 4-20 in paragraphs numbered 12-71 in the Settlement. These terms are stated below
verbatim and for ease of reference, retain the same numbers and headings as they appear in the
Settlement.

TERMS AND CONDITIONS OF SETTLEMENT

12. The Settlement consists of the following terms and
conditions:

Procurement Plan

13. The Joint Petitioners agree that the DSP VI Program
shall be in effect for a period of four years, from June 1, 2025
through May 31, 2029.

16



14. PECO’s default service customers shall be divided into
the same three classes for purposes of default service procurement
as those established in DSP V: the Residential Class, the Small
Commercial Class, and the Consolidated Large Commercial and
Industrial (“C&I”) Class.

15. The Residential Class includes all residential
customers currently receiving service under PECO rate schedules
R and RH.

16. The Small Commercial Class includes customers with
annual peak demands of up to and including 100 kW served under
rate schedules GS, PD, and HT plus lighting customers on
schedules AL, POL, SLE, SLS, SLC, and TLCL.

17. The Consolidated Large C&I Class includes customers
with annual peak demands greater than 100 kW on rate schedules
GS, HT, PD, and EP.

Residential Class

18. For the Residential Class, PECO will continue to
procure a mix of one-year (approximately 38%) and two-year
(approximately 61%) fixed-price full requirements (“FPFR”)
contracts, with six months spacing between the commencement of
contract delivery periods. During the Revised DSP VI period, the
remaining approximately 1% of Residential Class load will be
supplied directly by PJM’s spot energy, capacity and ancillary
services markets offset by the long-term solar procurement
discussed in Paragraphs 20-25 below.

19. Suppliers will bid in a competitive, sealed-bid request
for proposals (“RFP”) process on “tranches” corresponding to a
percentage of the actual Residential default service customer load.
Winning suppliers will be obligated to supply full requirements
load-following service, which includes energy, capacity, ancillary
services, and all other services or products necessary to serve a
specified percentage of PECO’s default service load in all hours
during the supply product’s delivery period.*l  The full
requirements product requires the supplier to provide PECO all
necessary AECs described in Paragraph 36, infra, for compliance
with Pennsylvania’s Alternative Energy Portfolio Standards
(“AEPS”) Act, 73 P.S. § 1648.1 et seq. Each of the contracts will
be procured approximately two months prior to the beginning of
the applicable contract delivery period. As in DSP V, PECO will
continue to nominate PJM Auction Revenue Rights (“ARRs”) for
the default service load. To facilitate selection and transfer of

44 PECO remains responsible for all distribution services to its default service customers. The
assignment of responsibility for PJIM transmission-related costs is discussed in Section II.E., infra.
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ARRs to wholesale default service suppliers, PECO will continue
to employ a consultant for ARR analysis and selection.

20. The Joint Petitioners agree to the procurement terms
and schedule for the Residential Class FPFR contracts set forth in
PECO Exhibit No. SD-1.

21. During the DSP VI Term, PECO will also procure,
through ten-year, fixed-price power purchase agreements (“Solar
PPAs”), the energy, capacity and solar photovoltaic alternative
energy credits (“AECs”) generated by one or more new
Pennsylvania solar photovoltaic projects with total capacity of up
to 25 MW (DC) to meet the default service requirements of
residential customers. The winning project(s) will be selected
through a competitive procurement process in which PECO wiill
seek 25 MW (DC) of solar capacity but will have flexibility to
enter into agreements with multiple projects totaling 25 MW (DC)
with a minimum project size of 5 MW (DC).

22. PECO will issue a request for proposals (“Solar RFP”)
by the second quarter of 2025 in order to conduct the procurement
in the third quarter of 2025. A proposed project will be considered
to be “new” for purposes of PECO’s procurement if the project
has not commenced the delivery of electric generation to any
entity and its construction has not been completed as of the date
project proposals are due under the RFP.

23. If the procurement does not result in a total contracted
capacity of 25 MW (DC), PECO will conduct a second
procurement within six to 12 months of the first procurement;
provided, however, that if the capacity that was not contracted is
less than 10 MW (DC), PECO shall have sole discretion whether
to conduct a second procurement for that capacity. All costs of
the first and (if necessary) the second procurement shall be
considered a cost of generation supply for the default service
residential class. PECO will publish the winning price ($/MWh)
and capacity (MW) of the executed PPA (or if more than one PPA
is executed, the capacity of each PPA (MW) and the weighted
average winning price ($/MWh)) that is approved by the
Commission. NERA Economic Consulting (“NERA”) will serve
as the Independent Evaluator for PECO’s solar procurement.

24. The energy generated by the selected project(s) will be
used to offset the spot purchases for the residential customer class
as proposed under DSP VI and the AECs from the project will be
used to meet residential class AEPS requirements. This solar
energy procurement would be in place of the Company’s proposed
increase in solar alternative energy credit procurement via long-
term contracts.
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25. PECO shall submit the Solar RFP and PPA to the
Commission for approval within forty-five (45) days of a
Commission order approving the Settlement after conferring in
good faith with the Joint Petitioners regarding the terms of the
Solar RFP and PPA, which shall be substantially similar to the
solar request for proposals and power purchase agreement
approved by the Commission in Docket No. P-2021-3030012.
The parties to this proceeding shall have the right to file comments
on PECO’s proposed Solar RFP and PPA within thirty (30) days
after PECO’s filing of the Solar RFP and PPA with the
Commission.

Small Commercial Class

26. The Small Commercial Class load will continue to be
supplied by equal shares of one-year and two-year FPFR products.
Each of the contracts for the Small Commercial Class will be
procured through a competitive sealed-bid process in the same
manner as FPFR products for the Residential Class approximately
two months prior to delivery of energy under the contract.

27. The Joint Petitioners agree to the procurement terms
and schedule for the Small Commercial Class FPFR contracts set
forth in PECO Exhibit No. SD-1.

Consolidated Large Commercial and Industrial Class

28. For its Consolidated Large C&I Class, PECO will
continue to solicit twelve-month hourly-priced full requirements
products, without overlap, for all default service supply. In order
to improve participation and the number of bids competing to
serve this customer class, the load cap will be increased from 50%
to 75%.

29. PECO will procure default service supply for the
Consolidated Large C&I Class annually as shown on PECO
Exhibit No. SD-1.

Default Service Implementation Plan and Independent
Evaluator

30. The Joint Petitioners agree to the form of the Supplier
Master Agreement (“SMA”) that PECO will execute with
wholesale suppliers that are successful bidders in PECO’s default
service supply procurements set forth in PECO Exhibit No. SD-2.

31. The Joint Petitioners agree to the following changes to
SMA approved by the Commission in the DSP V proceeding: (1)
inclusion of new Appendix | that enables market participants
subject to the regulations issued by the Board of Governors of the
Federal Reserve System (12 C.F.R. 88 252.2, 252.81-88), the
Federal Deposit Insurance Corporation (12 C.F.R. §8 382.1-7) and

19



the Office of the Comptroller of the Currency (12 C.F.R. 88 47.1-
8) to participate in the Company’s default service solicitations; (2)
revisions to introduce a capacity proxy price (“CPP”’) and true-up
discussed in Paragraph 32 below.

32. Effective June 1, 2025, the Joint Petitioners agree that
if PJM does not conduct its Base Residual Auction (“BRA”) for
capacity in time for default service suppliers to incorporate the
auction results into their bids, the CPP will be the average of the
most recent results under PJM’s Reliability Pricing Model
(“RPM?”) from the two most recent delivery years for which PJM
has held a capacity auction. Commencing at the start of the
delivery year for which the BRA results were not known, winning
suppliers will be debited or credited (as applicable) any
differences between the CPP and the actual PJM capacity price.

33. PECO agrees to withdraw its reserve price proposal.
This withdrawal is made without prejudice to propose this price
stability protection in future default service proceedings.

34. The Joint Petitioners agree to the Requests for
Proposals (“RFP”) for PECO’s competitive sealed-bid
solicitations and the RFP protocol set forth in Exhibits B and C
hereto. Exhibits B and C are revised versions of PECO Exhibit
Nos. KO-1 and KO-2, respectively, to reflect withdrawal of
PECQ’s reserve price proposal under the Settlement.

35. PECO will again appoint NERA as the third-party
independent evaluator for PECO’s default service procurements,
in addition to the new solar procurement.

Alternative Energy Portfolio Standards (“AEPS”) Act
Compliance

36. Under the SMA, as in DSP V, PECO will continue to
require each full requirements default service supplier to transfer
Tier | (including solar photovoltaic) and Tier 1l AECs to PECO
corresponding to PECO’s AEPS obligations associated with the
amount of default service load served by that supplier. In addition,
PECO will continue to allocate AECs obtained through its
separate solar procurements to suppliers in accordance with the
percentage of load served by each supplier. PECO will retain any
portion of its AEC inventory to meet AEPS obligations not
provided for by fixed-price full requirements suppliers, and
procure any additional required AECs through PECO’s Tier I and
Tier II “balancing” procurements previously authorized by the
Commission. As described above, the AECs from the Solar PPAs
will be used to meet the AEPS requirements associated with the
spot portion of residential default service load served by PECO.
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Contingency Plans
(1) Full Requirements

37. PECO will continue utilizing the contingency plans
approved in prior default service programs. Specifically, in the
event PECO fails to obtain sufficient approved bids for all offered
tranches for a product in a solicitation, the unfilled tranches will
be included in PECO’s next default supply solicitation for that
product. PECO will supply any unserved portion of its default
service load from the PJM-administered markets for energy,
capacity and ancillary services.

38. If a supplier default occurs within a reasonable time
before a scheduled procurement, the load served by the defaulting
supplier will be incorporated into that next procurement.
Otherwise, PECO will file a plan with the Commission proposing
alternative procurement options and a request for approval on an
expedited basis.

(2) AEPS Requirements

39. PECO will issue the Solar RFP by the second quarter
of 2025 in order to conduct the procurement in the third quarter of
2025. As described in paragraph 23, if this procurement does not
result in a total contracted capacity of 25 MW (DC), PECO will
conduct a second procurement within six to twelve months of the
first procurement; provided, however, that if the capacity that was
not contracted is less than 10 MW (DC), PECO shall have sole
discretion whether to conduct a second procurement for that
capacity. In the event these procurements are not successful, there
will be no shortfall in AECs necessary in light of the obligation of
full requirements suppliers to deliver AECs and PECO’s existing
authority to obtain any additional required AECs through PECO’s
Tier [ and Tier II “balancing” procurements previously authorized
by the Commission.

Rate Design And Cost Recovery
(1) Generation Supply Adjustment

40. PECO will continue to recover the cost of default
service from default service customers through the Generation
Supply Adjustment (“GSA”) and Transmission Service Charge
(“TSC”) consistent with DSP V. For the Residential and Small
Commercial customer classes, default service rates established
pursuant to the GSA will change semi-annually instead of
quarterly and over/undercollections of default service costs will
continue to be reconciled on a semi-annual basis. Such rates will
continue to recover: (1) generation costs, certain transmission
costs and ancillary service costs established through PECO’s
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competitive  procurements;  (2)  supply  management,
administrative costs (including costs incurred to implement
Commission-approved retail enhancement programs) and
working capital, as provided in 52 Pa. Code § 69.1808; and (3)
applicable taxes. The projected GSA will be filed by PECO on
June 1 and December 1 of each year. The GSA and TSC form the
basis of the Price-to-Compare (“PTC”) that customers may use to
evaluate competitive generation service offerings.

41. PECO’s default service rates for the Consolidated
Large C&I will also continue to be charged through the GSA. For
those customers, default service rates will continue to be based
upon the price paid to winning suppliers in PECO’s hourly-priced
service procurements, which includes the PJM day-ahead hourly
locational marginal price (“LMP”) for the PIM PECO Zone, plus
associated costs, such as capacity, ancillary services, PJM
administrative expenses and costs to comply with AEPS
requirements that are incurred to provide hourly-priced service.
The Joint Petitioners agree that PECO will continue to file the
Hourly Pricing Adder on a quarterly basis.

42. The default service rates for the Large Commercial and
Industrial Class also include a reconciliation component to refund
or recoup GSA over/under collections from prior periods. The
Joint Petitioners agree that over/under collections of default
service costs for the Consolidated Large C&I Class will continue
to be reconciled on a semi-annual basis instead of a monthly basis.

43. PECO shall be permitted to file the GSA and
Reconciliation tariff pages set forth in Exhibits D and E to the Joint
Petition to become effective as of June 1, 2025. Exhibits D and E
are revised versions of PECO Exhibit Nos. MAM-1 and MAM-2,
respectively, to reflect the tariff changes set forth in this
Settlement.

(2) Recovery of Certain PJM Charges

44. Wholesale suppliers will continue to be responsible for
those PJM bill line items specified in the SMA.

45. PECO will continue to be responsible for and recover
the following PJM charges from all distribution customers in
PECO’s service area through its Non-Bypassable Transmission
Charge: Generation Deactivation/RMR charges (PJM bill line
1930) set after December 4, 2014; RTEP charges (PJM bill line
1108); and Expansion Cost Recovery charges (PJM bill line
1730).
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(3) Time-of Use Rates

46. During DSP VI, PECO will continue its current
Commission-approved TOU default service rate options for
eligible customers in PECO’s Residential and Small Commercial
procurement classes to comply with PECO’s obligation under Act
129 of 2008 (“Act 129”) to offer TOU and real-time rates to all
default service customers with smart meters.[**]

47. PECO will perform a one-time evaluation of the
Company’s current TOU rate structure and present the results in
its next default service filing. PECO’s evaluation will include an
assessment of enrollment rates and customer characteristics
conducted through a voluntary email survey of all participating
TOU customers (e.g., income, air conditioning, rooftop solar and
electric vehicles ownership, etc.). The survey will include
questions regarding whether customers would prefer an incentive-
based program which PECO will use to inform the Company on
whether to consider proposing incentive-based time varying rates
in future proceedings. Additionally, PECO’s evaluation will
include an analysis of seasonal variation in the calculation of the
TOU multipliers.

TOU Product Structure and Rate Design

48. PECO’s TOU rates will differentiate prices across
three usage periods that are constant throughout the year as shown
in Table 1 below.

Table 1
TOU Pricing Period Year-Round
Days/Hours Included
Peak 2p.m.—6p.m.

Monday Through Friday,
excluding PJM holidays

Super Off-Peak Midnight (12 a.m.) — 6 a.m.
Every day
Off-Peak All other hours
4 66 Pa.C.S. § 2807(f)(5). The hourly-priced default service rate for the Consolidated Large C&l

Class already meets Act 129 requirements.
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These TOU pricing periods will be identical for the Residential and
Small Commercial Classes.

49. PECO’s TOU price multipliers will continue to reflect
the ratios calculated from average PJIM PECO zone spot market
prices as well as allocation of the cost of capacity to peak and off-
peak hours only.

50. PECO will continue to review its TOU multipliers on
an annual basis, using a rolling five years of historical PJIM Day-
Ahead Spot Market Pricing energy data and Reliability Pricing
Model capacity pricing data for the PECO Zone. PECO will only
update the applicable TOU pricing multipliers if the use of such
data would result in no more than a 10% change from the prior-
year’s TOU pricing multipliers. If the price multiplier change
would exceed 10%, the applicable pricing multipliers will be
changed by exactly 10%.

51. PECO’s TOU pricing multipliers effective June 1,
2023 through May 31, 2024 are shown in Table 2 below. The
updated multipliers for the first year of DSP VI will be reflected
in PECO’s GSA filing 45 days before June 1, 2025.

Table 2
TOU Pricing GSA-1TOU GSA-2TOU
Period Pricing Multipliers* | Pricing Multipliers*
Peak 7.21 5.56
Super Off-Peak 1 1
Off-Peak 1.46 1.55

*Ratio to Super Off-Peak TOU price

52. PECO will source both the standard and TOU default
service for residential and small commercial customers from the
same supply portfolio for each procurement class. PECO will use
the standard default service GSA as the reference price for
PECO’s TOU rate calculations.

53. PECO will calculate the TOU rates on a semi-annual
basis, synchronized with the GSA adjustment periods as agreed to
in this Settlement for the Residential and Small Commercial
Classes, using the pricing methodology set forth in PECO Exhibit
No. MAM-5. TOU customer kWh sales and costs will be included
in the semi-annual reconciliation of the over/undercollection
component of the GSA for the entire procurement class (i.e.,
Residential or Small Commercial).
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Customer Eligibility

54. PECO’s TOU rates will be available to residential and
small commercial default service customers with smart meters
configured to measure energy consumption in watt-hours.
However, customers enrolled in the Company’s Customer
Assistance Program (“CAP”) will not be eligible for the residential
TOU rate during the Revised DSP VI term to avoid potential
adverse impacts on CAP benefits.

55. Eligible default service customers may enroll in
PECO’s TOU Rates online or through the Company’s care center.
Participating customers will remain on the TOU rate until they
affirmatively elect to return to PECQO’s standard default service
rate, switch to an EGS or otherwise become ineligible.

56. Customers who select the TOU rate may leave at any
time without incurring related penalties or fees. However, if those
customers subsequently leave the TOU Rate for any reason, they
may not re-enroll for twelve billing months after switching off the
TOU Rate.

Implementation Plan and Cost Recovery

57. PECO will continue to use the communications plan
approved in the DSP V proceeding to inform customers about
TOU rates and update enrolled TOU customers about the
opportunity for bill savings. This plan includes a webpage
dedicated to the TOU Rates, a variety of other customer education
materials, and monthly e-mail communications to enrolled TOU
customers.

58. PECO agrees to add the following disclosure to
PECO’s TOU webpage in the section titled, “Is Time-of-Use
Pricing right for me?”:

(@) “Ifyou are having trouble affording your electricity
bill, PECO offers programs and services to help those in

need. Contact PECO at 1-800-494-4000 for more
information and to apply.”

59. PECO agrees to, no less frequently than every six (6)
months, attempt personal contact with confirmed low-income
TOU customers to encourage those customers to enroll in PECO’s
CAP.

60. PECO agrees to continue to evaluate the impacts of the
Company’s TOU rates on confirmed low-income customers as
part of the annual report required by Act 129.

61. Toassist in the preparation of the annual report, PECO
will continue to track TOU customers’ income and demographic
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information (e.g., age, race, ethnicity and disability status).
However, eligible customers who refuse to disclose this
information will not be precluded from enrolling in PECO’s TOU
rates.

62. PECO will recover the costs to implement the new
TOU rates from customers in the eligible procurement classes
(i.e., the Residential and Small Commercial Classes) through the
administrative cost factor of the GSA.

Standard Offer Program

63. The currently-effective Standard Offer Program
(“SOP”), including the cost recovery mechanisms last approved
by the Commission in PECO’s DSP V proceeding, will continue
as modified by this Settlement until May 31, 2029, unless ordered
by the Commission to be terminated sooner.

64. The Joint Petitioners agree that for all SOP contracts
executed after June 1, 2025, EGSs must automatically transfer
SOP customers to default service upon the expiration of the SOP
contract unless the customer affirmatively elects to remain with
the SOP supplier. PECO’s Electric Generation Supplier
Coordination Tariff (“Supplier Tariff”) set forth in Exhibits F and
G hereto has been updated to reflect this requirement. PECO will
change its SOP scripting to inform all customers who enroll after
June 1, 2025, that enrollment in an SOP contract under those terms
will operate as consent to return to default service absent an
affirmative decision to remain with the SOP supplier at the end of
the term.

Residential Customer Bill Improvements

65. The Joint Petitioners agree to adopt PECO’s proposed
Residential bill format change as modified by this Settlement,
originally set forth in PECO Exhibit SD-6, adding a graphic to the
first page of the residential customer bill that compares the
customer’s total supplier charges for the billing period with what
the dollar amount of the charges would be under PECO’s
applicable PTC based on the customer’s usage during the billing
period.

66. The Joint Petitioners agree PECO should not include
the third column of the new chart titled “Electric Supplier
Savings” presenting the variance between the two-dollar amount
figures as shown in Exhibit H hereto. Exhibit H is a revised
version of PECO Exhibit No. SD-6, to reflect the Residential bill
format changes set forth in this Settlement.
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Access to PECO’s CAP for Applicants with EGS Supply

67. Commencing with all EGS contracts with Residential
customers executed after June 1, 2025, EGSs will not be permitted
to charge early cancellation, termination, or other fees to any
shopping customer that is transitioning into PECO’s CAP.
PECO’s Supplier Tariff set forth in Exhibits F and G has been
updated to reflect this restriction.

68. PECO agrees that by June 1, 2025, the Company will
implement the following:

(a) PECO will add the following bullet point language
to the CAP Follow-up Letter:*

o To enroll in CAP, you must return to default
service and drop your generation supplier.
Please call 1-800-774-7040 for assistance with
this process.

(b) Upon contact from a CAP applicant who is
enrolled with a generation supplier, PECO will assist the
CAP applicant with removal of the generation supplier in
order to return to default service once the Company has
confirmed that the applicant qualifies for CAP. PECO will
update its call center scripts to reflect this customer service
practice.

(c) PECO will convene a stakeholder process to
discuss modifications to its CAP application to inform CAP
applicants that, upon submission of a CAP application,
PECO is authorized to return the applicant to default service
upon enrollment in CAP. PECO will include its modified
CAP application with its filing in the next default service
proceeding and support such proposed application becoming
effective concurrent therewith.

(d) PECO will track and report to its Universal Service
Advisory Committee at least every six months the number
of CAP applicants who were issued a “Customer Refuse to
Drop Supplier” letter.[*"]

69. Effective June 1, 2025, PECO will amend its CAP
Welcome Letter to inform new CAP enrollees that generation
suppliers are prohibited from charging them cancellation or
termination fees, as well as providing instructions on how to file

46

47

See TURN/CAUSE-PA St. 1, Appendix B.
See TURN/CAUSE-PA St. 1, Appendix B.
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an informal complaint with the Commission if the supplier
assesses such a fee.

Request For Waivers

70. The Commission’s regulations (52 Pa. Code § 54.187)
and Policy Statement (52 Pa. Code 8§ 69.1805) provide that default
service providers should design procurement classes based upon
peak loads of 0-25 kW, 25-500 kW, and 500 kW and greater, but
default service providers may propose to depart from these
specific ranges, including to “preserve existing customer classes.”
If necessary, the Joint Petitioners respectfully request that the
Commission grant PECO a waiver of 52 Pa. Code § 54.187 to
allow PECO’s procurement classes to be as delineated in Section
II.A, supra.

71. To the extent necessary, the Joint Petitioners also
respectfully request that the Commission grant PECO a waiver of
52 Pa. Code 88 54.187(i) and (j) to allow PECO to continue
quarterly filing of hourly-priced default service rates and semi-
annual reconciliation of the over/under collection component of
the GSA for all default service customers as explained in Section

V. DISCUSSION

A BURDEN OF PROOF

Pursuant to Section 332(a) of the Public Utility Code, the Company has the
burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.*® The
Company must establish its case by a preponderance of the evidence.** To meet its burden of
proof, the Company must present evidence more convincing, by even the smallest amount, than

that presented by any opposing party.>°

The policy of the Commission is to encourage settlements. The Commission has

stated that settlement results are often preferable to those achieved at the conclusion of a fully

48 66 Pa.C.S. § 332(a).
49 Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm 'n, 578 A.2d 600 (Pa. Cmwlth. 1990).
50 Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).
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litigated proceeding.®® A full settlement of all the issues in a proceeding eliminates the time,
effort and expense that would have been used to litigate the proceeding. A partial settlement
may significantly reduce the time, effort and expense of litigating a case. A settlement benefits
not only the named parties directly, but, indirectly, all of the customers of the public utility

involved in the case.

To determine whether the parties’ settlement should be approved, one must decide

whether the settlement promotes the public interest.>

B. JOINT PETITION FOR PARTIAL SETTLEMENT

1. PARTIES’ POSITIONS REGARDING INDIVIDUAL SECTIONS OF THE
JOINT PETITION

Under the Electricity Generation Customer Choice and Competition Act,
66 Pa.C.S. 8 2801-2815 (the “Competition Act”), PECO, as a Pennsylvania electric distribution
company (“EDC”) and default service supplier, has a fundamental obligation to provide
competitively procured, reliable electric generation service to default service customers at least
cost over time.>® PECO stated that its Revised DSP VI, its sixth default service program,
contains all of the elements required by the Commission’s default service regulations (52 Pa.
Code 88 54.181-54.190) and its Policy Statement on Default Service (52 Pa. Code §8 69.1801—
69.1817), including implementation plans, procurement plans, contingency plans, rate design

plans, and associated tariff pages.>*

As described in the Settlement and in PECO’s Statement in Support, PECO’s
Revised DSP VI is designed to obtain a competitively procured “prudent mix” of contracts as

required by the Public Utility Code. As in prior default service programs, PECO will use FPFR

51 52 Pa. Code § 5.231; see generally, 52 Pa. Code § 69.401.

52 See Pa. Pub. Util. Comm’n. v. York Water Co., Docket No. R-00049165 (Order entered Oct. 4,
2004); Pa. Pub. Util. Comm’n. v. C.S. Water and Sewer Assocs., 74 Pa.P.U.C. 767 (1991); Pa. Pub. Util. Comm n.
v. Phila. Elec. Co., 60 Pa.P.U.C. 1 (1985).

53 66 Pa.C.S. § 2807(¢)(3.4).
54 PECO St. in Supp. at 6-7.
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contracts to obtain default service generation supply in light of the numerous benefits of FPFR
contracts for customers.>® PECO’s Revised DSP VI default service portfolios, which build on
the success of PECO’s prior default service programs, will continue to support the competitive
retail market while providing customers with significant protection against changing market
conditions and an appropriate degree of rate stability consistent with the objectives of the
Competition Act.>® PECO explained that its Revised DSP VI fully satisfies each of the
requirements of the Competition Act and the applicable Commission regulations on default
service and should be approved.®’

PECO’s Procurement Classes

The Commission’s regulations (52 Pa. Code § 54.187) and Policy Statement
(52 Pa. Code § 69.1805) provide that default service providers should design procurement
classes based upon peak loads of 0-25 kW, 25-500 kW, and 500 kW and greater, but default
service providers may propose to depart from these specific ranges, including to “preserve
existing customer classes.”®® In the Settlement, the Joint Petitioners agreed to PECO’s proposed
DSP VI procurement classes: the Residential Class, the Small Commercial Class, and the
Consolidated Large Commercial and Industrial Class.>®

Each procurement class is comprised of established rate schedules under PECO’s
tariff and reflects differences between the classes with respect to customer usage and shopping
patterns. PECO explains that the separation of the Residential and Small Commercial
procurement classes reflects the different characteristics of those classes and reduces the
potential that changes in shopping trends in one customer group will result in a higher default
service price for the other customer group.®® In addition, the consolidation of all customers
receiving hourly-priced default service into a single procurement group — the Consolidated Large

% See PECO St. 3 at 10-11, 16-18, 29-32.

%6 See PECO St. 3 at 10-11, 36-44; PECO St. 3-R at 15-18.
57 PECO St. in Supp. at 7.

58 See 52 Pa. Code § 69.1805.

5 Joint Petition 11 14-17.

60 PECO St. No. 1 at 10-11.
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Commercial and Industrial Class — reflects similarities in shopping trends, streamlines the
Company’s competitive solicitation process, and simplifies the reconciliation of

over/undercollection of default service costs.5?

In order to implement the procurement classes under the Settlement, the Joint
Petitioners have requested that, if necessary, the Commission grant PECO a waiver of the

specific peak load class criteria in 52 Pa. Code § 54.187.°2

The Length of the Revised DSP VI Procurement Plan

The Commission’s regulations provide that the term of a default service program
subsequent to the initial program will be determined by the Commission.®® In the Settlement, the
Joint Petitioners agreed to PECO’s original proposal for a four-year DSP VI term.%* In its
Statement in Support PECO avers that Revised DSP VI term is reasonable because, as the
Commission noted in the DSP V Order, a longer program would minimize future litigation

expenses and reduce administrative costs.®®

The Procurement Plan For the Residential Customer Class

In its Original DSP V1 Proposal, PECO proposed to continue the procurement
design established in DSP V with 99% of the total portfolio comprised of a mix of one-year
(38%) and two-year (61%) FPFR products with delivery periods that overlap on a semi-annual
basis. Under the Original DSP VI Proposal, PECO proposed to continue to procure the
remaining approximately 1% of Residential Class supply directly from the wholesale energy

markets operated by PJM.%

61 PECO St. in Supp. at 8.

62 Joint Petition 1 70; PECO St. in Supp. at 8.

83 See 52 Pa. Code § 54.182(d).

b4 See Joint Petition ¥ 13.

65 PECO St. in Supp. at 8; PECO DSP V at 30-31.
66 PECO St. 1 at 15-16.
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The OCA supported PECO’s proposal to procure one- and two-year FPFR
products for residential default service customers.” EJA objected to PECO’s proposed
residential procurement plan, contending that PECO should instead undertake a new, multi-year
“Renewable Energy Procurement” Program or “RESP” during DSP VI to serve residential
default service load using long-term contracts for the energy and AECs from over 500 MW of
“zero emission” energy facilities.®® In response to the OCA’s rebuttal testimony, EJA modified
its RESP proposal, recommending that PECO use the energy under EJA’s proposed contracts to
first replace the 0.8% of load that the Company serves through spot energy purchases and
thereafter require PECO to reduce the number of tranches served by FPFR suppliers in future
procurements under DSP VI as more long-term contracts were executed.%® PECO would also be
responsible for managing the differences between the intermittent energy supply delivered under
EJA’s proposed contracts and actual default service customer loads through spot market

purchases and sales.’®

In response, PECO agreed to solicit up to 20 MW of energy and AECs from solar
facilities in Pennsylvania and use that output to offset the amount of spot energy PECO now
procures to serve 0.8% of residential default service customer load.”* However, PECO continues
to oppose the remainder of EJA’s proposal in light of the costs and risks of moving to a portfolio
with 7% long-term zero-emission contracts, including the likelihood of locking in higher costs

and pricing volatility for default service customers.’

In addition, under the Settlement, PECO will use the energy and capacity
purchased under 10-year solar PPAs to offset the spot purchases for the Residential Class during

67 OCA St. 1 at 10-11.

68 See generally EJA St. 1.

69 EJA St. 1-SR at 6-8.

n Id.

n Tr. 455-461.

2 Id.; see also PECO St. 3-R at 43-51; PECO St. 3-SR at 1-11.
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DSP VI.”® The Joint Petitioners also agree to PECO’s original proposed Residential Class
portfolio, including PECO’s original proposal to procure all FPFR contracts approximately two
months prior to delivery of the energy in March or September of each year of the Revised DSP
VI procurement plan.” In order to facilitate selection and transfer of PJM ARRs to wholesale
default service suppliers, the Joint Petitioners also agree that PECO will continue to employ a

consultant for ARR analysis and selection.”

The Settlement continues PECO’s basic DSP VI procurement strategy that has
attracted robust, competitive participation in PECO’s procurements, resulted in reasonable
prices, provided price stability benefits for residential customers, and supported the competitive
retail electricity market in PECO’s service area.’® The use of one- and two-year FPFR products
will continue to provide an appropriate level of price stability, which the Commission is required
to consider under the Competition Act.”” The Residential Class procurement plan thus fully
complies with the Competition Act’s requirement to competitively procure a “prudent mix” of
supply resources designed to ensure “adequate and reliable service” at the “least cost to
customers over time.”’® In addition, the Settlement resolves differences between PECO and EJA
regarding the long-term procurement of residential default supply from “zero emission” energy

Sources.

The Procurement Plan for the Small Commercial Customer Class

Consistent with the Original DSP V1 Proposal, PECO will continue the DSP V

mix consisting of equal shares of one-year and two-year FPFR products, with six-month spacing

B See Joint Petition 11 21-25.

" See Joint Petition {7 18-19; PECO Ex. SD-1.

® See Joint Petition 1 19.

6 See PECO St. 3 at 10-33.

n See Implementation of Act 129 of October 15, 2008; Default Serv. and Retail Elec. Mkts., Docket
No. L-2009-2095604, at 40 (Final Order entered Oct. 4, 2011).

Lk See 66 Pa.C.S. 88 2807(e)(3.1), (3.2), (3.4).
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between the commencement of contract delivery periods.”® In addition, PECO will procure the

FPFR products for Small Commercial customers in the same manner as the Residential Class.®

The Joint Petitioners agree that the portfolio of FPFR products for Small
Commercial customers constitutes a “prudent mix” of supply resources as required by the
Competition Act. The use of one- and two-year FPFR products for the Small Commercial Class

under the Settlement provides price stability benefits for all small non-residential customers.8!

The Procurement Plan for the Consolidated Large Commercial and
Industrial Customer Class

The Settlement adopts PECO’s original proposal to continue to procure hourly-
priced full requirements products annually, in March, for all default service supply for the
Consolidated Large C&I Class.®? Similar to the Residential and Small Commercial Class
procurement plans, the Settlement’s procurement plan for these customers complies with the

Competition Act’s requirements.®

Competitive Procurement Process

The Commission’s regulations require that a default service plan include copies of
agreements to be used in the procurement of electric generation supply for default service
customers, including SMAs and RFPs.®* In the Original DSP VI proposal, PECO proposed that
all procurements would continue to be administered by NERA using a competitive, sealed-bid

RFP process.®

& Joint Petition 1 26-27.

8 See PECO Ex. SD-1.

81 See PECO St. in Supp. at 11; OSBA St. 1 at 2-3.

82 See Joint Petition 11 28-29; PECO St. 3 at 8; PECO Exhibit SD-1.
8 See PECO St. in Supp. at 11.

84 52 Pa. Code § 54.185(¢)(6).

8 See PECO St. 1 at. 22.
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In the Settlement, the Joint Petitioners agreed to PECO’s original proposal for a
competitive, sealed-bid RFP process and the form SMA that suppliers will be required to execute
set forth in PECO Exhibit SD-2.8¢ Consistent with Section 54.185(e)(4) of the Commission’s
regulations, suppliers will bid on “tranches” corresponding to a percentage of the actual default
service customer load. Winning suppliers will be obligated to supply full requirements load-
following service, which includes energy, capacity, ancillary services, and all other services or
products necessary to serve a specified percentage of PECO’s default service load in all hours

during the supply product’s delivery period.®’

In addition, the Settlement adopts PECO’s CPP and true-up mechanism to address
potential delays in capacity auctions held under PJIM’s RPM during the DSP VI term. The CPP
would be calculated as the average of the most recent results under PIM’s RPM from the two
most recent delivery years for which PJM has held a capacity auction. Commencing at the start
of the delivery year for which the BRA results were not known, winning suppliers will be
debited or credited (as applicable) any differences between the CPP and the actual PJM capacity
price. This certainty eliminates the need for bidders to add premiums into their bids and may
also lead to increased participation and competition in PECQO’s solicitations to the benefit of
default service customers.®® Notably, the Commission has approved the use of a CPP in default
service procurements for FE-PA®® and Duquesne Light Company, finding that such approach

would maintain diversity of supply products while also mitigating risk premiums.®

8 Joint Petition 11 30-35.

87 See PECO St. 1 at 12-13; PECO Exhibit SD-2.

8 See PECO St. 1 at 21-22; PECO St. 4 at 18-19; PECO St. 4-R at 18-19, 23-24.

89 See Joint Petition of Metro. Edison Co., Pennsylvania Electric Co., Pennsylvania Power Co., and

West Penn Power Co. for Approval to Modify their Supplier Master Agreement, Docket No. P-2020-3021424, p. 9
(Order entered Oct. 13, 2020); Petition of Metro. Edison Co., Pennsylvania Electric Co., Pennsylvania Power Co.,
and West Penn Power Co. for Approval of their Default Service Plan for the Period from June 1, 2023 through May
31, 2027, Docket No. P-2021-3030012, pp. 59-60 (Recommended Decision issued June 29, 2022) (“FE-PA DSP VI
Recommended Decision”). The FE-PA DSP VI Recommended Decision was adopted without modification by the
Commission in its Order entered August 4, 2022, at Docket No. P-2021-3030012.

90 See Petition of Duquesne Light Co. for Approval to Modify its Supplier Master Agreement, Docket
No. P-2020-3023149, p. 4 (Order entered Jan. 14, 2021); PECO St. 1 at 23; PECO St. 3 at 33-34; PECO St. 4 at 14-
15.

35



For DSP VI, PECO originally proposed to include a reserve price for each
residential FPFR product in the post-solicitation report provided to the Commission by the
Independent Evaluator.”® The OCA objected to PECO’s proposal without additional information
on how the reserve price would be determined and recommended associated changes to PECO’s
contingency plan if the Commission approved such an element in PECO’s competitive bid
process.®? To address the OCA’s concern, PECO agreed to withdraw its reserve price proposal

under the Settlement.®?

The RFP documents set forth in Exhibit Nos. B and C to the Joint Petition are
based on the DSP V RFP documents that have yielded competitive outcomes, with modifications
to reduce uncertainty for bidders and conduct solicitations more efficiently.®* Accordingly, the
comprehensive RFP documents agreed to by the Joint Petitioners satisfy the Competition Act’s
requirements of a competitive procurement process, with prudent steps to negotiate favorable
generation supply contracts and obtain contracts at least cost.*> The Joint Petitioners also agreed

on a process for submitting the form solar RFP and PPA for Commission approval.®®
Other Procurement and Implementation Plan Requirements

The Settlement also includes agreement among the Joint Petitioners

regarding other procurement and implementation plan components.

AEPS Compliance. Both the Competition Act and the AEPS Act require default

service providers, such as PECO, to obtain an increasing percentage of electricity sold to retail

o PECO St. 1 at 23; PECO St. 3 at 33-34; PECO St. 4 at 14-15.

92 OCA St. 1 at 22-26.

9 See Joint Petition  33; Exhibits B and C.

94 See PECO St. 4 at 13-18.

% 66 Pa.C.S. § 2807(e)(3.7); PECO St. in Supp. at 13.

% The Commission has permitted the subsequent development and approval of pro forma solar

power purchase agreements used for default service supply after approval of a default service program. See Petition
of Duquesne Light Co. for Approval of its Default Serv. Plan for the Period from June 1, 2021, through May 31,
2025, Docket No. P-2020-3019522, p. 82 (Opinion and Order entered Jan. 14, 2021).
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customers from alternative energy sources as measured by AECs.®” The AEPS Act also includes
a “set-aside” that requires some of those AECs to be derived from solar photovoltaic (PV)
facilities. Under Act 40 of 2017 (Act 40), PECO must meet its future solar AEPS requirements
using solar AECs generated from solar energy facilities in the Commonwealth. During DSP VI,
PECO’s solar AEPS requirement will be 0.5% of its total default service load.%

The Settlement provides that PECO will continue to meet its AEPS Act
obligations primarily through a combination of full requirements products and existing long-term
contracts for solar AECs, with new solar AECs to meet the requirements of the residential
default service customer class procured through new long-term agreements for solar energy,
capacity, and AECs. Consistent with DSP V, PECO will require each full requirements default
service supplier to transfer Tier | (including solar PV) and Tier Il AECs to PECO corresponding
to PECO’s AEPS obligations associated with the amount of default service load served by that
supplier. A default service supplier’s solar AEC obligation would be reduced by solar AECs
procured directly by PECO and allocated to the supplier.*® By adopting a new additional RFP
process for 25 MW of solar energy, capacity and AECs, the Settlement resolves issues between
PECO and EJA regarding the Company’s plan to meet its AEPS obligations associated with

residential default service load during DSP V1.1

Contingency Plans. In accordance with the Commission’s regulations at 52 Pa.
Code § 54.185(e)(5), the Settlement appropriately provides for continuation of PECO’s
contingency plans approved by the Commission in PECO’s prior default service programs.®
This provision of the Settlement represents a compromise between PECO and the OCA, which

had recommended adding block energy purchases to PECO’s contingency plan to minimize the

o7 See 66 Pa.C.S. § 2807(e)(3.6); 73 P.S. 88 1648.1 et seq.
% 73 P.S. § 1648.3(b)(2)(xv).
9 See Joint Petition § 36; PECO St. 1 at 14.

100 See PECO St. in Supp. at 14-15; see generally PECO St. 3-R; EJA St. 1-SR; Tr. 453-61, 465-73.
lol Joint Petition 11 37-38.
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amount of time that residential default service customers are supplied by spot market

purchases.'%

Under the terms of the Settlement, if PECO does not procure a contracted
capacity of 25 MW via their Solar RFP, PECO will conduct a second procurement within six to
twelve months of the first procurement.'® However, if the capacity contracted was not less than
10 MW, PECO has the discretion of whether to conduct a second procurement for that
capacity.!%* If the Solar procurements fall short, there will be no shortfall in AEC’s necessary
due to the obligations of full requirements suppliers to deliver AECs and PECO’s ability to
obtain additional AECs through Tier | and Tier Il balancing as previously authorized by the
Commission.’®® The OCA supports this proposed contingency for AEPS compliance arguing
that it is a reasonable plan and in the public interest.%

Load Cap. Inthe DSP V Order, the Commission approved a limit of 50% on the
amount of default service supply that any single supplier could provide to a procurement class.%’
As in DSP V, all suppliers will be subject to a 50% load cap for the Residential and Small
Commercial Classes. In PECO’s DSP VI, PECO proposed a 75% load cap for the Consolidated
Large C&I Class. According to PECO, an increase in the load cap for this customer class may
improve participation and lead to an increase in the number of bids competing for available
tranches because bidders typically bid up to the load cap.'%

Independent Evaluator. The Commission’s default service regulations provide
that the competitive bid solicitation process shall be subject to monitoring by the Commission or
an independent third party selected by a default service provider in consultation with the

102 See PECO St. in Supp. at 15; OCA St. in Supp. at 6.
103 Joint Petition  39.

104 Id.

105 Id.

106 OCA St. in Supp. at 6-7.

lo7 PECO DSP V at 14.

108 Joint Petition { 28; Exhibit B; PECO St. in Supp. at 15.
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Commission.!?® The Joint Petitioners agree to the appointment of NERA to continue as
independent evaluator for PECO’s default service procurements, in addition to the new solar

procurement. 10

Absence of Withholding of Generation. In considering the approval of a default
service program, the Public Utility Code requires the Commission to find that neither the default
service provider nor any affiliated interest has withheld from the market any generation supply in
a manner that violates federal law.!! PECO avers that it does not own and has not withheld any

generation supply in violation of federal law.!?

Rate Design and Cost Recovery

In its Original DSP V1 Proposal, PECO proposed to maintain its current rate
design. The rate design set forth in the Settlement fully complies with the Commission’s default
service regulations and the Public Utility Code, whereby PECO recovers default service costs
from default service customers through the GSA and TSC. Consistent with the Public Utility
Code and the Commission’s default service regulations, PECO proposed to continue to project
and adjust default service rates for the Residential and Small Commercial Classes established
pursuant to the GSA on a quarterly basis and to reconcile the over/undercollection component of

the GSA (known as the “E-Factor”) on a semi-annual basis.!*®

The default service rates for the Consolidated Large C&I Class will continue to be
based upon the price paid to winning suppliers in PECO’s hourly-priced default service
procurements, which includes the PJM day-ahead hourly locational marginal price for the PIM
PECO Zone, plus associated costs, such as capacity, ancillary services, PJM administrative

expenses and AEPS compliance costs (Hourly Pricing Adder). To align the filing schedule for

109 See 52 Pa. Code § 54.186(c)(3).
110 Joint Petition 1 35.

111 See 66 Pa.C.S. § 2807(e)(3.7)(iii).
12 PECO St. in Supp. at 16.

13 PECO St. 2 at 3-5.
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the Consolidated Large C&I default service rates with PECO’s other procurement classes, PECO
proposed to continue to file the Hourly Pricing Adder and to reconcile the E-Factor on a
quarterly and semi-annual basis, respectively, instead of a monthly basis.''* In addition, PECO
proposed to continue to be responsible for and recover the same categories of PJM charges
approved by the Commission in the Company’s DSP V proceeding for recovery through its NBT
and TSC.1*®

The OCA supported semi-annual reconciliation of the E-Factor, but recommended
reducing the overall frequency of residential default service rate changes from quarterly
adjustments to semi-annual adjustments on June 1 and December 1 of each year. The OCA also

proposed semi-annual E-Factor reconciliation using a twelve-month refund or recovery period.!®

The Settlement adopts PECO’s original proposed rate design, with one
modification to change from a three-month to six-month GSA projection period for the
Residential and Small Commercial Classes to align with the Company’s semi-annual
procurements for FPFR contracts with delivery periods starting June 1 and December 1.1/
Under the Settlement, the Joint Petitioners agree that PECO shall be permitted to file the GSA
and Reconciliation tariff pages set forth in Exhibits D and E to the Joint Petition to become
effective June 1, 2025.118

This rate design resolves the differences between PECO and the OCA on
adjustment and reconciliation of PECO’s default service rates. Billing cycle lag results in a
timing difference between revenue and expense that can produce significant fluctuations in the
PTC that are not directly related to the underlying cost of default service supply. By using a
semi-annual rather than a quarterly or monthly schedule for the reconciliation of over/under

collections for the Residential and Small Commercial Classes and Consolidated Large C&l

14 Id. at 5-6.

115 See PECO St. 1 at 13-14.

116 See OCA St. 1 at 30-31; OCA St. 1-SR at 3-6.
17 Joint Petition  40.

118 Joint Petition { 43.
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Class, respectively, fluctuations in default service prices will be smoothed out and result in

clearer price signals for both customers and EGSs.1®

While the Commission’s regulations do
not prescribe a time period for reconciliation adjustments, PECO believes that semi-annual
reconciliation appropriately balances the Company’s goal of mitigating volatility with the
Commission’s concern about maintaining the PTC as a price signal for customers and EGSs.!?°
In order to continue quarterly filing of hourly-price default service rates and semi-annual
reconciliation of the E-Factor for all default service customers under the Settlement, the Joint
Petitioners have requested that, if necessary, the Commission grant PECO a waiver of the rate

design provisions in 52 Pa. Code § 54.187.1%

PECO’s Revised DSP VI Includes Time-of-Use Rates

Act 129 requires EDCs to offer a TOU rate option to all default service customers
with a smart meter.*?> Based on these statutory requirements, PECO introduced new TOU rate
offerings in DSP V for the Residential and Small Commercial Classes. More than 1,900
customers have enrolled in PECO’s TOU rates since September 2021 and achieved bill savings,

ranging from $3 to $23 per month.*?®

TOU Product Structure and Rate Design. For DSP VI, PECO proposed to
continue its current TOU rates consistent with Commission guidance on TOU rate design and
Act 129 requirements.?* PECO’s existing TOU rates differentiate prices across three periods

(peak, off-peak and super off-peak) that remain constant year-round based on price multipliers

19 PECO St. 2 at 6-7
120 Id.

121 Joint Petition § 71.
122 66 Pa.C.S. § 2807(f)(5).
123 PECO St. 2 at 10.

124 See Dauphin Cty. Indus. Dev. Auth. v. Pa. Pub. Util. Comm n, 123 A.3d 1124, 1136 (Pa. Cmwlth.
2015) (“DCIDA”) (holding that Act 129 does not authorize default service providers to delegate the obligation to
offer TOU rates to customers with smart meters to EGSs); Petition of PPL Elec. Utils. Corp. for Approval of a New
Pilot Time-of-Use Program, Docket No. P-2013-2389572 (Secretarial Letter issued Apr. 6, 2017) (“April 2017
Secretarial Letter”) (proposing a TOU design for PPL in accordance with the DCIDA decision and noting that the
proposed TOU design “may provide future guidance to all EDCs” for incorporation into their own TOU proposals in
their individual default service proceedings).
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for each procurement class that are updated on an annual basis and are designed to motivate
customers to shift usage to lower-cost, off-peak hours. The time-differentiated usage periods
reasonably encompass the Company’s expected system peak usage times and take into account
the need for simplicity to provide eligible customers with a reasonable opportunity to shift usage
to lower-priced (off-peak) hours. PECO selected the same year-round peak period — 2 p.m. to 6
p.m. on non-holiday weekdays — employed in DSP V because participating customers
successfully responded to the TOU price signals to shift usage and achieve bill savings. PECO
also designed its proposed TOU rates in the context of electric vehicle expansion in the
Commonwealth.*?® Specifically, PECO’s proposed TOU rate design includes a super off-peak
pricing period from 12 a.m. to 6 a.m. to provide cost savings opportunities to customers who

charge their EVs during overnight, low-priced energy hours.!?

The OCA did not propose any changes to PECO’s TOU rates in this case, but
recommended that PECO evaluate and propose alternative approaches in the Company’s next
default service proceeding (DSP VI1I).12” The OCA also recommended that PECO perform
additional analyses and report its findings in the DSP VII filing regarding alternative price
multipliers that allocate all capacity costs to the summer peak period and TOU pricing periods

that incorporate seasonal variation.'?8

The Settlement adopts PECO’s original proposed TOU product structure and rate
design, and PECO agrees to perform the additional analyses recommended by the OCA
described in Paragraph 47 of the Joint Petition. The TOU price multipliers for each procurement
class shown in Table 2 of the Joint Petition are designed to motivate shifting of usage from the
higher-cost peak period to lower-cost off-peak periods consistent with the Commission’s
guidance in the April 2017 Secretarial Letter (p. 3). These multipliers reflect the ratios

calculated from average PJM PECO Zone spot market prices as well as the cost of capacity

125 See Investigation into Default Serv. and PJM Interconnection, LLC Settlement Reforms, Docket
No. M-2019-3007101 (Secretarial Letter issued Jan. 23, 2020) (“January 2020 Secretarial Letter”), p. 7.

126 See PECO St. 2 at 10-15.
127 See OCA St. 2 at 16-20; OCA St. 2-SR at 3-4.
128 See OCA St. 1 at 34-36; OCA St. 1-SR at 16.
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during peak and off-peak hours. Under the Settlement, PECO will continue updating the TOU
pricing multipliers on an annual basis in the same manner as DSP V, and the updated multipliers
for the first year of DSP VI will be reflected in PECO’s GSA filing 45 days before June 1,
2025.12% Allocation of the cost of capacity to peak and off-peak hours only under the Settlement
will send cost-based price signals and create larger price differentials that are more likely to

motivate customers to adjust the time of day they use electricity.**

The Settlement also documents agreement among the Joint Petitioners regarding
PECO’s TOU rate calculations. Under the Settlement, PECO will source both the standard and
TOU default service for residential and small commercial customers from the same supply
portfolio for each procurement class. The Joint Petitioners further agreed to the pricing
methodology for PECO’s TOU rate calculations set forth in PECO Exhibit Nos. MAM-4 and
MAM-5,13

Under the Settlement’s rate design, eligible default service customers will pay a
discounted rate for off-peak usage and a higher rate for peak usage relative to PECO’s standard
fixed-price GSA. In addition, TOU customer kWh sales and costs will be included in the semi-
annual reconciliation of the over/undercollection component of the GSA for the entire
procurement class (i.e., Residential or Small Commercial).®2 This reconciliation process using a
single E-Factor for each procurement class will help mitigate potential large swings in GSA
over/undercollections that could arise if customers switch between PECO’s standard default
service rate and TOU default service rate.*** Notably, the Commission has previously authorized
other EDCs to recover TOU over/undercollection amounts from all default service customers

based on its finding that the TOU rates mandated by Act 129 are a “form of default service.”*3*

129 See Joint Petition 11 46-51.

130 PECO St. in Supp. at 20; OSBA St. in Supp. at 2-3.
131 PECO St. in Supp. at 20; OSBA St. in Supp. at 2-3.
132 Joint Petition  53.

133 PECO St. 2 at 14-16.

134 See Pa. Pub. Util. Comm n. v. PPL Elec. Utils. Corp., Docket No. R-2011-2264771, pp. 22-23
(Opinion and Order entered Aug. 30, 2012).
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Customer Eligibility. As the Commission has recognized, Act 129 makes clear
that an EDC’s TOU program should be optional for default service customers.’*®> The April 2017
Secretarial Letter (p. 3) further provides that EDC TOU rates should be available to all default
service customers who are not eligible for “spot only” default service and should incorporate
existing consumer protections for CAP customers. In accordance with the Commission’s
guidance, PECO’s TOU rates under the Settlement will be available to residential and small
commercial default service customers with smart meters configured to measure energy
consumption in watt-hours.'3 The Settlement also includes restrictions on re-enrollment if a
customer leaves the TOU for any reason.**” This provision is in the public interest because it
will reduce “free riders” who enroll in a TOU rate only for times of the year when they do not

have to shift usage to save money.'%

The Settlement also adopts PECO’s original proposal to exclude CAP customers
from the residential TOU Rate to avoid potential adverse impacts on CAP benefits.**°
TURN/CAUSE-PA witness Elizabeth R. Marx supported the ineligibility of CAP customers but
proposed additional protections for all low-income customers. Specifically, Ms. Marx proposed
that PECO conduct affirmative outreach to confirmed low-income (CLI) customers enrolled in
TOU rates whose generation costs are exceeding the applicable PTC. As part of such outreach,
Ms. Marx recommended that PECO encourage those households to return to standard, non-time

varying default service and enroll in available universal service programs.'*° To address the

135 See Investigation into Default Serv. and PJM Interconnection, LLC Settlement Reforms, Docket
No. M-2019-3007101 (Secretarial Letter issued Jan. 23, 2020), p. 6. Act 129 provides that “[r]esidential or
commercial customers may elect to participate in time-of-use rates or real-time pricing.” 66 Pa.C.S. § 2807(f)(5)
(emphasis added).

136 Joint Petition 1 54.

137 Id. 1 56.

138 PECO St. 2 at 10.

139 Joint Petition { 54.

140 TURN/CAUSE-PA St. 1 at 23-26; TURN/CAUSE-PA St. 1-SR at 12-13.
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concerns raised by Ms. Marx, the Company agreed to add the following disclosure to PECO’s

TOU webpage in the “Is Time-of-Use Pricing right for me?” section:

If you are having trouble affording your electricity bill, PECO
offers programs and services to help those in need. Contact
PECO at 1-800-494-4000 for more information and to apply.[4!!

PECO will also attempt personal contact with CLI TOU participants every six months to
encourage those households to enroll in CAP.142

Overall, the TOU rates under the Settlement satisfy Act 129 requirements,
incorporate the PUC’s recommended guidelines on TOU rate design, and balance a variety of
important objectives, including development of a TOU rate structure that is actionable for

customers.

Continuation of PECQO’s Standard Offer Program with the Conditions
Agreed to by the Joint Petitioners

On April 29, 2011, the Commission initiated its extensive Investigation of
Pennsylvania’s Retail Electricity Market at Docket 1-2011-2237952 (the “Retail Markets
Investigation”), which ultimately led to the Commission proposing that PECO and other default
service providers undertake a variety of retail market enhancements, which the Commission then
approved as part of PECO’s second default service program proceeding (“DSP II”’). In its final
order in the Retail Markets Investigation, the Commission issued its proposed model for the
“End State of Default Service” and observed that standard offer customer referral programs will
“improve the overall operation of the competitive market in the near term.”2** Consistent with
the Commission’s directives in the Retail Markets Investigation, during DSP II, PECO
implemented its Standard Offer Program under which Residential and Small Commercial default

service customers contacting PECQO’s customer service center are presented with an opportunity

141 Joint Petition § 58.
142 Id. § 59.

143, See Investigation of Pennsylvania’s Retail Elec. Mkt.: End State of Default Serv., Docket No. I-
2011-2237952 at 12-13 (Final Order entered Feb. 15, 2013) (the “End State Order™).
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to select among a group of EGSs who have voluntarily chosen to offer customers a twelve-month
contract priced at least 7% below PECO’s applicable PTC at the time of the offer. In PECO’s
DSP Il proceeding, the Commission approved recovery of Standard Offer Program costs through
an EGS participant fee of $30 per enrolled customer, with any remaining costs recovered in the
following manner: (1) fifty percent from EGSs through a 0.2% Purchase of Receivables
(“POR”) discount; and (2) fifty percent from residential and small commercial default service

customers via the GSA.1#

In the PECO DSP V Order, the Commission approved continuation of the
Standard Offer Program, including the cost recovery mechanisms approved in the DSP 11 Orders,
as “beneficial” to all customers.**® Accordingly, PECO proposed to extend the SOP during DSP
VI in the same format as in DSP V. The OCA witness Barbara R. Alexander recommended
termination of the SOP on May 31, 2025 because, in her view, the program has accomplished its
“purpose of exposing customers to the retail generation market” and PECO should no longer
operate as the “marketing and enrollment arm” of EGSs that have a long history of charging
residential shopping customers more than the PTC. If the SOP continues during DSP VI, Ms.
Alexander recommended that PECO return SOP customers to default service if they do not make
an affirmative decision to either stay with their SOP supplier or select a new EGS at the end of
the 12-month contract.!*® In her rebuttal testimony, TURN/CAUSE-PA witness Marx agreed

with Ms. Alexander’s SOP recommendations.*’

Under the Settlement, PECO will continue its currently effective SOP (including

the cost recovery mechanisms last approved by the Commission in the DSP V Order) until May

144, See Petition of PECO Energy Co. for Approval of Its Default Serv. Program, Docket No. P-2012-
2283641 (Opinion and Order entered Oct. 12, 2012) (“October 12 Order”). In the October 12 Order, the
Commission approved PECO’s DSP II with certain modifications and also directed PECO to submit new proposals
for various elements of its proposed retail market enhancements. In response, PECO made a series of compliance
filings (December 11, 2012; February 28, 2013; and April 15, 2013), which were approved by a Secretarial Letter
issued January 25, 2013, an Order entered February 14, 2013, and an Order entered June 13, 2013, respectively
(collectively, the “DSP II Orders”).

145 PECO DSP V at 31.
146 OCA St. 2 at 9-16.
147 TURN/CAUSE-PA St. 1-R at 10-11.
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31, 2029, unless ordered by the Commission to be terminated sooner.*® To address the OCA’s
and TURN/CAUSE-PA’s concerns regarding the prices that SOP customers pay for competitive
generation service, the Joint Petitioners agreed to a new Supplier Tariff provision that requires
EGSs to automatically transfer SOP customers to default service upon the expiration of the SOP

contract unless the customer affirmatively elects to remain with the SOP supplier.'4°

The changes to PECO’s current SOP agreed to as part of the Settlement carefully
balance the interests of customers, participating EGSs, and the Commission’s guidelines in prior
default service proceedings regarding standard offer customer referral programs. Accordingly,

continuation of the SOP under the Settlement is beneficial to customers and in the public interest.

Residential Customer Bill Improvements

The Settlement adopts PECQO’s original proposal to add a new disclosure to the
first page of the residential customer bill that compares the customer’s total supplier charges for
the billing period with what the dollar amount of the charges would be under PECO’s applicable
PTC based on the customer’s usage during the billing period. Under the Settlement, PECO
agreed to remove the third column of the new chart shown on PECO Exhibit SD-6 titled
“Electric Supplier Savings” presenting the variance between the two-dollar amount figures as

recommended by the OCA to avoid potential customer confusion.>

PECQO’s PTC in cents per kilowatt-hour (“kWh”) for the applicable billing period
that customers may use to evaluate competitive generation service offerings by EGSs is currently
printed in the Message Center on the residential customer bill. However, under its “bill-ready”
billing platform, PECO does not receive sufficient information from EGSs that would allow

PECO to automatically print EGS pricing in cents per kWh on the customer’s bill.®** The bill

148 Joint Petition § 63.

149 See Joint Petition 1 64; PECO St. in Supp. at 24; OCA St. in Supp. at 11-13; TURN/CAUSE-PA
St. in Supp. at 2.

150 See Joint Petition 11 65-66, Ex. H; PECO St. in Supp. at 24; OCA St. in Supp. at 13-14.
151 PECO St. 1 at 29.
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format changes adopted by the Settlement are based on PECO’s stakeholder collaborative held in
January 2021 and will enhance the presentation of shopping information and permit active

customer review of the rates they are paying for competitive generation service.!>

PECO’s Commitments to Enhance the CAP Enrollment Process

In her direct testimony, TURN/CAUSE-PA witness Marx examined historical
data regarding the EGS prices that PECO’s residential customers have paid over the past six
years and concluded that the aggregate EGS charges during that period exceeded PECO’s
applicable PTC by more than $800 million and that shopping confirmed low-income customers
had been subject to the highest-priced EGS products.'®® Based on that conclusion, Ms. Marx
requested that PECO improve access to CAP for applicants with EGS supply. To that end, Ms.
Marx recommended that PECO (1) include a clear statement on its CAP application informing
customers that, by submitting the application, they consent to returning to default service at the
time of CAP enrollment and (2) prohibit suppliers from charging early cancellation or

termination fees to any shopping customer who enrolls in PECO’s CAP.?

Under the Settlement, the Joint Petitioners agreed to a new Supplier Tariff rule to
ensure that low-income customers with pre-existing EGS contracts will be able to access CAP
without facing fees as recommended by TURN/CAUSE-PA. By June 1, 2025, PECO also
committed to implement the practices outlined in Paragraphs 68 and 69 of the Joint Petition to
assist shopping customers transitioning to CAP (and are ineligible to receive EGS supply) with
removal of EGS supply and inform new CAP enrollees that generation suppliers are prohibited
from charging them cancellation or termination fees as set forth in Paragraph 67.

PECO believes the Settlement provisions related to its CAP application policies
and procedures strike a reasonable balance among the Commission’s policies of further

developing Pennsylvania’s competitive retail market, ensuring affordability of service for the

152 PECO St. in Supp. at 25.
153 TURN/CAUSE-PA St. 1 at 8-18.
154 Id. at 20-21.
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Company’s low-income customers, and containing costs for all residential customers that pay for
CAP.lSS

2. PARTIES’ RESPONSES REGARDING THE APPROVAL OF
THE ENTIRE NON-UNANIMOUS SETTLEMENT

PECO

PECO avers that its Revised DSP VI embodied in the Settlement builds on the
successful products and programs approved by the Commission in DSP V, which will allow
PECO to continue to meet its default service obligations and to further enhance the retail electric
market. Moreover, the Settlement terms have been carefully designed to resolve, in a reasonable
fashion, the issues and concerns that were raised by the testimony in this case without the need
for additional costly litigation.t*

OCA

The OCA submits that the Settlement as a whole is in the public interest for the
reasons outlined in Paragraph 73 of the Petition.'®" This Settlement represents a balance of the
signatory parties and provides crucial protections and benefits for consumers. Without this
Settlement, the parties would be forced to continue costly and burdensome litigation, where
results are unpredictable and benefits less certain. The Settlement ensures that PECO will meet
its statutory responsibilities to procure a default service portfolio that is designed to ensure
service at least cost over time, it meaningfully increases the amount of renewable energy that
will be a part of this portfolio, it seeks to protect consumers from the known harms caused by
competition through changes to the SOP and seeks to ensure that low-income customers can

access the benefits of CAP with needed administrative changes. In its whole, all of these

155 PECO St. in Supp. at 25-26; see also TURN/CAUSE-PA St. in Supp. at 5-6.
156 PECO St. in Supp. at 26.
157 OCA St. in Supp. at 15.
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benefits, especially when weighed against the risks and costs of litigation, demonstrate that this

proposed Settlement is in the public interest.*>®

OSBA

In its Statement in Support, OSBA notes that, under the proposed Settlement, the
increment of additional solar supply that PECO proposes to procure is now to be procured for the
residential class through 10-year fixed price power purchase agreements (rather than AECs) that
are explicitly linked to in-state solar photovoltaic projects. OSBA notes that it has been hesitant
to support such initiatives for the small business classes because a large portion of those
customers shop (and they can procure higher levels of renewable supply if they so choose). It
argues that long-term contracts for supply can be problematic for higher shopping classes. If the
long-term price ends up well above market prices, more customers will shop, leaving non-
shopping customers “holding the bag” for those higher prices. Nevertheless, OSBA
acknowledges that this represents a worthwhile experiment to support renewable investment in

the Commonwealth.

Next, OSBA supports the Joint Petition’s provision for small businesses to move
the now quarterly generation and price to compare adjustments to a semi-annual adjustment.
OSBA considers this provision to be consistent with a trend among other DSPs, aimed to reduce

the complexity and price change frequency for customers.>°

OSBA also supports the Joint Petition’s proposal of a relatively comprehensive
evaluation of PECO’s TOU program and rate structure. OSBA notes that currently small
business participation in this program is almost non-existent, but supports a thorough review as
worthwhile, including consideration of seasonal variation in rate incentives, incentive-based time
varying rates, and better communication with customers regarding the program and its potential

benefits.160

158 OCA St. in Supp. at 16.
159 OSBA St. in Supp. at 2-3.
160 OSBA St. in Supp. at 3.
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Lastly, OSBA supports the Joint Petition’s adjustment of PECO’s current SOP
which requires EGSs to automatically transfer SOP customers back to default service upon the
expiration of the SOP contract, unless the customer affirmatively elects to remain with the SOP
supplier. OSBA explains that the issue addressed by this change is the that marketers provide
“teaser” rates to get customers to shop, then raise the price above the default rates thereafter.

OSBA supports this adjustment as a matter of basic consumer protection.6!

EJA

EJA supports the Joint Petition because it represents a carefully crafted package
of agreements reached among the parties after extensive good faith negotiation. The Joint
Petition avoids protracted litigation and enables the parties to avoid expending the substantial

resources that would be required to fully litigate the proceeding.*6?

EJA argues that approval of the Joint Petition without modification is in the
public interest because it provides for the procurement, through a long-term PPAs, the energy,
capacity, and solar photovoltaic alternative energy credits generated by one or more new
Pennsylvania solar photovoltaic projects with a total capacity of 25 MW (DC). This
procurement is in the public interest because PECO will use the solar energy, capacity, and
alternative energy credits so procured to help support affordable and reliable default service as
part of a prudent mix of supply contracts. According to EJA, this procurement is also in the
public interest because it will support the development of new solar photovoltaic projects in
Pennsylvania, which will increase the amount of zero emission renewable energy generation in
Pennsylvania; provide economic development benefits, including green jobs; and provide

environmental benefits, including climate and local air quality benefits.1®3

161 |d
162 EJA St. in Supp. at 3.
163 EJA St. in Supp. at 2-3.
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Additionally, EJA supports the Joint Petition’s numerous measures to improve
access to PECO’s CAP for applicants being served by retail electric suppliers, which are in the
public interest because they will help support customers obtaining the benefit of affordability
assistance they have a right to use.®*

TURN/CAUSE-PA

According to TURN/CAUSE-PA, the Joint Petition reflects concerted efforts by
the Joint Petitioners to find common ground and reasonable compromise. Each term and
condition set forth in the Joint Petition is material to TURN/CAUSE-PA’s entry into the proposed
Settlement and is supported by them for being in the public interest. The Joint Petition addresses
the majority of concerns raised by the Joint Petitioners and its approval provides the additional
benefits of avoiding cost and burden of litigation. Furthermore, TURN/CAUSE-PA submit that
approval of the Joint Petition is consistent with Commission policy in encouraging negotiated

settlements.'%°

TURN/CAUSE-PA submit that the program modifications and customer service
enhancements associated with the Joint Petition’s TOU provisions are appropriate measures, at
this time, to provide protections to vulnerable customers as PECO continues to offer TOU rates.
Accordingly, TURN/CAUSE-PA support the TOU terms and conditions set forth in the Joint

Petition. 1%

TURN/CAUSE-PA submit that the Joint Petition commits PECO to providing
meaningful additional protections for CAP customers, promoting access to CAP and avoidance
of unnecessary fees and charges. Implementing these protections, and incorporating them into
customer service practices, is of vital importance to the low-income PECO customers who
require CAP to maintain essential utility services. Additionally, the Joint Petition establishes a

process to further streamline access to CAP in the future, consistent with TURN/CAUSE-PA’s

164 EJA St. in Supp. at 3.
165 TURN/CAUSE-PA St. in Supp. at 6.
166 TURN/CAUSE-PA St. in Supp. at 4.
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witness testimony. TURN/CAUSE-PA support the CAP provisions set forth in the Joint

Petition.1®’

Disposition

RESA and NRG are the only parties that objected to the Joint Petition. These
objections are denied as discussed in Section V (C), infra. The Joint Petitioners have shown that
the provisions in the Joint Petition are reasonable compromises. The Joint Petition reduced
litigation expenses because it resolves a number of important and contentious issues amicably
and expeditiously. The administrative burden and costs to litigate these matters to conclusion
would have been substantial. The Joint Petitioners arrived at the Settlement terms after
conducting extensive discovery and engaging in in-depth discussions over several weeks. The
Settlement terms and conditions constitute a carefully crafted package representing reasonable
negotiated compromises on the issues addressed herein. Thus, the Settlement is consistent with
the Commission’s rules and practices encouraging negotiated settlements and is supported by a

substantial record. 168

After considering the Joint Petition for Non-Unanimous Settlement, including the
compromises on procurement and implementation plans, the proposals for capacity proxy price
and AEPS compliance, the adjustments to default service rates and time-of-use rate, the
modification of PECO’s Standard Offer Program and the savings achieved by not litigating the
case fully, we conclude that the Settlement is fair, just, reasonable and in the public interest.

Accordingly, we recommend that the Joint Petition be approved without modification.

167 TURN/CAUSE-PA St. in Supp. at 4-5.
168 See 52 Pa. Code 8§ 5.231, 69.391, 69.401.
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C. RESA AND NRG’s OBJECTIONS TO THE NON-UNANIMOUS SETTLEMENT

1. Default Service Procurement and Implementation Plans

a. Capacity Proxy Price

RESA

PECO proposed, and parties to the Joint Petition support,'®® the introduction of a
Capacity Proxy Price (CPP) and true-up mechanism when PJM does not conduct its Base
Residual Auction (BRA) under the Reliability Pricing Model (RPM) in time for wholesale
default service supply bidders to formulate their bids for the default service supply auctions.
Pursuant to the Joint Petition, wholesale default service suppliers will be able to use the CPP if
the capacity price is not known for all months of the delivery period for a product offered at least
five business days prior to the bid date. Then, when PJM sets the capacity price, winning
wholesale default service suppliers would be made whole for the difference between the
calculated CPP and the actual capacity price paid to PJIM. Importantly, the payments to the
wholesale default service suppliers for the true-up will be collected from default service

customers through the PTC in a future period.1"

RESA recommends that this proposal be rejected because of the end user supply
price distortions which result from making this option available only to one type of generation
supplier, the default service supplier, while all other competitive suppliers are relegated to other
options in the market. According to RESA, the lack of a BRA negatively impacts all Load
Serving Entities (LSEs) which include the wholesale default service suppliers as well as EGSs
but PECO’s proposal only insulates the wholesale default service suppliers from the risks which

will lead to unnecessary distortions in the pricing of generation services offered to all

169 Joint Petition  32.
170 RESA M.B. at 13; PECO St. No. 4 at 18-19.
171 RESA M.B. at 13; PECO St. No. 4-R at 19.
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customers.t’> RESA explains that all LSEs rely on the forward capacity auction price signals to
develop their pricing for generation services. For wholesale default service suppliers bidding in
one of PECO’s auctions, the forward capacity auction price signals are used to develop the bids
submitted in PECO’s default service bidding process. For competitive EGSs, the forward
capacity auction price signals are factored into the development of competitive prices that are
offered to potential customers.’”® PECO’s proposal and the Joint Petition insulate wholesale
default service suppliers from the risks of not having the forward capacity auction price signals
at the time bids are submitted to PECO for default service supply by allowing them to use the
CPP calculated by PECO and then, when the price becomes known, PECO will make the

wholesale default service suppliers whole for the difference.!’

RESA points out that no such options exist for EGSs offering competitive
generation supply service to customers. According to RESA, the lack of forward capacity
auction price signals requires EGSs to decide whether to: (1) cease developing competitive
products and services due to the uncertainty; or, (2) offer retail contracts that may be under or
overpriced once the capacity costs are known. In RESA’s view, both of these choices are
negative for customers because an EGS cannot sustain providing underpriced service for a
significant period of time and “overpriced” service can damage the reputation of the EGS as well
as result in customer loss.}”® This, RESA submits, is especially true given PECO’s proposal to
compare all EGS prices to the PTC.17

In its Main Brief, RESA views the result of PECO’s proposal of a true-up
mechanism as negative for all end use generation customers.!’” This is because the default
service PTC will include a true-up mechanism in a future period for the true up once the forward

capacity price is known. However, the EGS competitive pricing during that same time period

172 RESA M.B. at 13; RESA St. No. 1 at 29-30.
173 RESA M.B. at 14; RESA St. No. 1 at 29.

174 RESA M.B. at 14; PECO St. No. 4 at 18-19.
175 RESA M.B. at 14.

176 RESA St. No. 1 at 30.

17 RESA M.B. at 15.
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will reflect the result of an EGS’s forecasting without the benefit of the forward capacity price
with no realistic opportunity for the EGS to true-up the actual costs once the BRA is held.!"®

The resulting divergence between the PTC, with the true-up, and the market prices of EGSs at
the same time is confusing for customers who have been educated to compare the PTC to EGS

pricing.”®

RESA notes that the Competition Act requires that public utilities provide EGSs
nondiscriminatory access to the public utility’s transmission and distribution system on “rates,
terms of access and conditions that are comparable to the utilities own use of its system.”8
RESA argues that PECO’s CPP proposal ensures that only the default service suppliers recover
all the capacity obligation costs from ratepayers when the amount of the final payment obligation
is known. This provides default service an unfair competitive advantage and creates an unlevel

playing field for default service over competitive service in violation of the Competition Act.*®!

In support of its opposition to PECO’s proposed CPP and true-up mechanism,
RESA argues that, even when the PJM capacity auction clearing prices is not known, physical
generation resources are still selling capacity to LSEs for delivery years that are not known.82
As such, RESA explains that other avenues exist for wholesale default service suppliers to bid a
fixed-rate product for time periods when PJM has not established capacity prices. This
functional secondary market for capacity is also available to EGSs when developing pricing for
their products. RESA recommends that the Commission reject PECQO’s proposal as set forth in
the Joint Petition and require all LSEs to rely on the secondary market for capacity, in order to
create an equal playing field whereby both types of generation suppliers (default and

competitive) are utilizing the same resources and information available to develop pricing and

178 For residential and small business customers, EGSs are not permitted to change the pricing of the

fixed price contract without first notifying the customer and receiving affirmative consent to change the price
pursuant to the Commission’s Fixed Price Label Order. Guidelines for Use of Fixed Price Labels for Products With
a Pass-Through Clause, Docket No. M-2013-2362961, at 26 (Final Order entered Nov. 14, 2013).

175 RESA M.B.at 15; RESA St. No. 1 at 30.
18 RESA M.B.at 15; 66 Pa.C.S. § 2803.

1 RESAM.B.at 16.

2,
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taking the same risks of the results of these calculations.'® According to RESA, this approach
does not require default service customers to pay for the results of an inaccurately forecasted

CPP via a true up cost embedded in a future PTC. 18

PECO

In its Main Brief, PECO points out that RESA is the only party that opposes
PECO’s CPP proposal and views it as anti-competitive.!® PECO rejects RESA’s contention that
the use of a CPP in default service solicitations would lead to a distortion in retail markets by
highlighting the difference between default service suppliers and EGSs. PECO explains that
default service suppliers must serve customers under the terms of the SMA. PECO procures its
FPFR default supply in two solicitations each year, and the delivery periods under the SMA are
for 12-month or 24-month supply terms. In contrast, EGSs are free to offer products, including
contract term lengths and pricing, that align with their costs and profit expectations. For
example, EGSs may make offers with six- or 12- month contract terms that cover delivery
periods with completed PJM BRA auctions. Because of this difference, PECO argues that EGSs
have flexibility to formulate their products to entirely avoid any business risk stemming from

unknown PJM BRA clearing prices, which default service supplier lack.'8®

Moreover, PECO refutes RESA’s suggestion that the capacity price resulting
from PJM’s RPM is solely a “price signal.” Instead, PECO maintains that all LSEs, including
default service suppliers, must pay the price established in PJM’s auctions for their capacity
obligation, regardless of capacity products available to default service suppliers in a secondary
market. Thus, suppliers cannot simply incorporate into to their bids the price from an agreement

entered in a secondary market to buy capacity.'®’

183 Id

184 Id

185 PECO M.B. at 12.
186 PECO M.B. at 12; see also PECO St. 1-R at 20; PECO St. 4-R at 20-21.
187 PECO M.B. at 12-13; see also PECO St. 4-R at 21-22.
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OCA

In its Main Brief, the OCA agrees with PECO in support of the Joint Petition and
against RESA’s position with regard to PECO’s CPP proposal. First, the OCA submits that
wholesale FPFR suppliers and EGSs face different risks and opportunities in their respective
business models. According to the OCA, isolating one aspect of business risk/opportunity and
one pricing element and trying to level the playing field in that area ignores this basic fact.188
The OCA draws attention to the differences and flexibility afforded EGSs to offer contracts of
any term and so avoid business risk stemming from the lack of a PJM capacity market price
signal.®® Second, the OCA views the proposed CPP as an improvement to PECO’s default
service procurement process that is likely to improve price stability for default service customers
and urges the Commission to focus on the improvement to default service, regardless of whether

a similar accommodation is possible or practical for EGS service.'*®

The OCA adds that the Commission approved the addition of a CPP to the First
Energy Companies’ Default Service Programs for the period June 1, 2023 to May 31, 2027, as a
tool to address the same uncertainty of when PJM will conduct a BRA for capacity.'®* The OCA
maintains that RESA’s policy arguments against PECO’s implementation of this tool to improve
its ability to acquire default service supply on reasonable terms does not acknowledge nor
distinguish the First Energy DSPs order from the present matter, and submits that Commission
approval of the provisions of Paragraph 32 of Joint Petition will benefit default service customers

and advance the goal of retail competition.1%

188 OCA M.B. at 9; see also OCA St. 1R at 3.
189 OCA St. 1R at 3.
190 OCA M.M.B at 9; see also OCA St. 1R at 3-4.

101 Joint Petition of Metropolitan Edison, et al for Approval to Modify their Default Service Program,
Docket No. P-2021-3030012, (Order entered Aug. 4, 2022) (First Energy DSPs); see also Petition of Duquesne
Light Co. for Approval to Modify its Supplier Master Agreement, Docket No. P-2020-3023149, at 4 (Order entered
Jan. 14, 2021) (Duquesne Light).

102 OCA M. B. at 9-10.
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Capacity Proxy Price Disposition

The Commission has already approved the use of a CPP in default service
procurements in First Energy DSPs and Duquesne Light as beneficial and in the public interest.
In those decisions, the Commission concluded that a CPP and true-up mechanism would
maintain diversity of supply products while also mitigating risk premiums if a portion of a fixed
price full requirement would extend into an unpriced capacity period. Allowing PECO to use a
CPP will create predictability and is more likely to improve price stability than not using a CPP,
given that it is likely that the capacity price will not be known ahead of several of PECO’s

upcoming default service supply solicitations.

We disagree with RESA’s position that the CPP proposal is competitively unfair
to EGSs. We find that RESA’s argument is undercut by the differences between the business
models and contractual obligations of EGSs and wholesale default service suppliers, as well as
EGSs flexibility to formulate and adjust competitive offers to address issues arising from delays
in PJM capacity auctions. Consequently, we recommend that the Commission approve the Joint
Petition inclusive of PECO’s CCP proposal as the record, public interest, and prior Commission

orders support approval.

b. AEPS Compliance

RESA

Although different from PECQO’s initial proposal, the Joint Petition proposes that
PECO will procure, through ten-year, fixed-price power purchase agreements, the energy,
capacity and Solar AECs generated by one or more new Pennsylvania solar photovoltaic projects
with a total capacity of up to 25 MW to meet the default service requirements of residential
customers.'® In its Main Brief, RESA notes that the Joint Petition does not address RESA’s

concerns that the 10-year pricing scheme determined at the formation of the contract may or may

193 Joint Petition § 21; see also OCA St. 2R at 2-4.
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not accurately reflect the actual market price in the next ten years which, in turn, distorts accurate
comparisons between the default service rate and EGS pricing. The Solar AECs would still be
procured pursuant to a long-term contract to be used exclusively for the requirements of the
default service load.'® Because it fails to address the competitively neutral concerns identified
by RESA and ignores how this proposal impacts the resulting default service rate in the overall
retail competitive market structure, RESA argues that the Joint Petition proposal should be

rejected.®

NRG

NRG supports RESA’s position on this issue.%

PECO

In its Main Brief, PECO notes that RESA is the only party that opposes any long-
term procurement of solar AECs because PECO would allocate the delivered solar AECs to
default service suppliers but not EGSs. However, PECO maintains that RESA has not provided
any evidence or even alleged that the Company’s long-term solar AEC procurement will lead to
an inadequate supply of solar AECs generated in the Commonwealth. Per PECO, solar AECs
are readily available from the over 600 MW of installed solar electric capacity in Pennsylvania
as of the end of 2022.1%" Therefore, EGSs have the ability to hedge their position, and it is
reasonable for EGSs to procure their own solar AECs.%®

OCA

The OCA opposes the adoption of RESA’s position with regard to PECO’s AEPS

compliance. The OCA’s witness, Dr. Ogur determined that under RESA’s proposal “some

104 RESA M.B. at 17; RESA St. No. 1 at 34.
105 RESA M.B. at 17.
106 NRG M.B. at 3.

Lo7 PECO M.B. at 13; see also 2022 Annual AEPS Report, (Mar. 2023) at 35, available at
https://www.puc.pa.gov/media/2332/aeps-2022-report-final-032223-_dm.pdf.

108 PECO M.B. at 13; PECO St. 1-R at 18.
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shopping customers could pay twice for the same solar AECs which are acquired and allocated
to all load-service entities,” related to RESA’s non-bypassable charge concept.’®® The OCA
submits that, while Dr. Ogur identified flaws and timing issues associated with RESA’s non-
bypassable charge concept, he did not recommend adoption of a modified version of the RESA
proposal in this case.?® According to the OCA, the record does not support adoption of RESA’s

flawed recommendation.?°!

PAIEUG

In its Main Brief, PAIEUG submits that RESA has not provided substantive
evidence requiring a change in PECO's procurement of solar AECs.?> PAUEIG notes that
RESA bases its proposal on "competitive market concerns™ including a claim that EGSs do not
have the same ability as EDCs to enter into long-term solar contracts on a risk-free basis.?® It
agrees with PECO that RESA has not provided any evidence demonstrating that this alleged

problem is actually occurring.2%*

Moreover, as support for its proposal, RESA notes that, effective January 1, 2011,
both Metropolitan Edison Company (Met-Ed) and Pennsylvania Electric Company (Penelec)
were authorized to acquire solar AECs for both shopping and non-shopping customers with costs
recovered through a non-bypassable charge.?®® However, PAIEUG discredits RESA argument

by pointing out that, as part of Met-Ed and Penelec's most recent default service proceeding,

109 OCA M.B. at 10-11; see also OCA St. 1R at 6.

200 OCA M.B. at 11; see also OCA St. 1R at 6; RESA St. 1SR at 2.
201 OCA M.B. at 11.

202 PAIEUG M.B. at 4-5.

203 PAIEUG M.B. at 3; see also RESA St. No. 1 at 33-34.

204 PECO St. No. 1-R at 13.

205 RESA St. No. 1 at 35.
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Met-Ed and Penelec proposed, on a going forward basis, to obtain solar AECs only for non-

shopping customers, thereby eliminating the need for the non-bypassable surcharge.?%

Assuming arguendo, however, that the Commission were to accept RESA's
proposed change to PECO's solar AEC procurement, PAIEUG recommends the Commission
also approve OCA's proposed modification that would apply a lag of two to three years for
implementation of this proposal after any Commission adoption in this proceeding.?’” PAIEUG
notes that shopping customers may currently be under multi-year fixed-price contracts with their
EGSs. If so, these customers are already remitting the costs of procuring solar AECs through
their EGS contracts. If these customers are still under the terms of their EGS contracts when a
non-bypassable charge is enacted, these customers will be forced to pay twice for solar AECs —
once through their fixed price EGS contract and once through PECO's non-bypassable charge.?%
Thus, PAIEUG argues that allowing for a two to three year lag may allow at least such customers
an opportunity to avoid being double-charged by negotiating a new EGS contract that would not

include costs related to the procurement of solar AECs by the EGS.?%

Calpine

In 1ts Reply Brief, Calpine takes issue with RESA’s proposal on the recovery of
the costs of AEC and advocates for its rejection. According to Calpine, RESA’s proposal to
replace reliance on ESGs to handle their own AEC procurement costs with a shifting of their
costs to all customers (i) would remove competitive discipline and reward the underperformers

in the marketplace and (i1) simultaneously punish those that hold themselves accountable for

208 PAIEUG M.B. at 3; Petition of Metropolitan Edison Company, Pennsylvania Electric Company,
West Penn Power Company, and Penn Power Company for Approval of Their Default Service Plans for the Period
From June 1, 2023, through May 31, 2023; Docket No. P-2021-3030012 (Order entered Aug. 4, 2022).

207 OCA St. No. 1R at 6.

26 PAIEUG M.B.at4.
20 g,
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their own business decisions, and who create innovative products and solutions to manage their

load and associated risks for their customers. 2°

Calpine agrees with PECO and PAIEUG that RESA has not provided any
evidence demonstrating that PECO’s proposal with respect to the long-term procurement AECs
and the recovery of the costs thereof has stifled competition or resulted in any problems e.g., an
inadequate supply of solar AECs generated in the Commonwealth.?!! It finds the arguments
made by RESA on this topic to be unpersuasive and not supported except by some general

allegations about concerns relating to PECO’s position.?*?

Moreover, Calpine argues that, although under the AEPS, both EDCs and EGSs
must acquire AECs, the EGSs are in the best position to manage the procurement of AECs and
the recovery of the costs thereof. Calpine agrees with PECO that EGSs have the ability to hedge
their positions, and it is reasonable for EGSs to procure their own solar AECs.?'® The better the
EGSs can manage their procurement of AECs, the better they will be able to create efficiencies
and compete in the marketplace. Consequently, Calpine sees in RESA’s proposal evidence that
RESA has difficulty managing its procurement of AECs, and that it wants relief with respect to
its own business decisions and shortcomings. It argues that the recommendation for a non-

bypassable charge is anti-competitive and would hurt EGSs.?!4

Calpine sees in RESA’s proposal a way to excuse EGSs from the obligation to
manage their procurement of AECs and the costs thereof and to treat everyone as if their
procurement needs are just like everyone else’s, thereby resulting in the removal of the

competition and associated products and services from the marketplace. Taking RESA’s

210 Calpine R.B. at 2.

211 Calpine R.B. at 4; PECO M.B. at 13; PAIEUG M.B. 3.
212 Calpine R.B. at 4.

23 Calpine R.B. at 4; PECO M. B. at 14.

214 Calpine R.B. at 4.
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proposal a step further, Calpine predicts that those that are better at managing their AEC

procurement needs would no longer be able to offer products and services.?%®

Calpine submits that competitive solutions to handle costs and risks should not be
stifled because RESA 1is facing competitive discipline resulting from the need to perform in a
marketplace and face accountability for its own business and operational management decisions.

It calls for market consequences and accountability for lack of performance in a market.?®

AEPS Compliance Disposition

In this DSP proceeding, PECO is continuing its long-standing practice of
allocating solar AECs delivered under PECQO’s separate procurements to default service
suppliers. In fact, PECO has been allocating AECs in this manner since its first solar
procurement, and RESA has provided no basis, either legal or factual, for any change to this
methodology. It has failed to show how the practice is not “competitively neutral” or how it
adversely impacts development of the retail market. Because EGSs can hedge their positions to
procure AECs as they wish, we agree with Calpine that RESA’s proposal aims to replace reliance
on EGSs to handle their own AEC procurement costs with a shifting of their costs to all
customers. The resulting environment would eradicate competitive discipline, reward the
underperformers in the marketplace, and disincentivize EGSs from creating innovative products
and solutions to manage their load and associated risks for their customers. Consequently, we
recommend that the Commission reject RESA’s proposal and approve PECO’s plan for
compliance with the AEPS, as modified in the negotiated Settlement, as reasonable, supported by
the record, and in the public interest.

215 Id

216 Id
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2. Rate Design and Cost Recovery

a. Adjustment of Default Service Rates

RESA

The Joint Petition provides that PECO will change the frequency for adjusting
default service rates from quarterly to semi-annually to reflect changes in supply costs.?*’
According to RESA, “[t]he ability of the EDC, as the default service provider, to modify its rate
for default service in order to reconcile for prior period over and under collections creates a
fundamental inequity in the marketplace vis-a-vis default service and competitive offers from
EGSs.”?!8 RESA adds that it is important that default service rates be as market responsive and
market reflective as possible to better track the market price of electricity. In its view, a less
frequent default service rate adjustment or reconciliation schedule is a step backwards in terms of
market responsiveness. Less frequent rate adjustment schedules delay the time when the rate
could be adjusted to reflect changes in the spot market pricing component, the expiration or
renewal of underlying fixed price contracts, or to account for any variance in projected costs
versus actual costs through the reconciliation process. A less frequent default service rate
adjustment means that consumers are not seeing the true cost of their default service which leads
to a default service rate that bears less of a relationship to the market. This, in turn, leads to
EGSs experiencing difficulty establishing competing offers and entering a market. For these
reasons, RESA supports PECO’s original approach for ensuring accuracy and providing a real
time analysis of the costs incurred, but not the provisions of Paragraph 40 of the Joint Petition.?!°

PECO

However, PECO avers that the record in this case supports moving to semi-annual

GSA rate changes on June 1 and December 1 of each year because it aligns with PECO’s semi-

ar Joint Petition 1 40.
218 RESA M.B. at 18; RESA St. No. 1-R at 12.
219 RESA M.B. at 19; RESA St. No. 1-R at 13.
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annual procurement schedule for the Residential and Small Commercial Classes, appropriately
balances responsiveness of the PTC to current market conditions and provides price stability
benefits to customers.??° In its Main Brief, PECO points out that the Commission has approved
semi-annual PTC rate changes for Duquesne Light Company, FE-PA, and PPL Electric Utilities

Corp.?%

OCA

Contrary to RESA’s position, the OCA contends that the change to semi-annual
adjustment of residential default service rates as set forth in the Settlement is supported by the
record and in the public interest. In doing so, the OCA relies on its witness testimony that semi-
annual adjustment of residential default service rates “would provide greater rate stability and
certainty for residential default service customers, reduce PECO’s administrative cost and burden
associated with GSA-1 and E-Factor rate adjustments, and align PECO with the rest of
Pennsylvania electric distribution companies (‘EDCs’) in terms of residential generation rate and
PTC adjustment frequency.”??> The OCA emphasizes that PECO’s original default service
portfolio proposal would include 99% of residential default service supplies in the form of 12-
month and 24-month FPFR contracts.??® In fact, the OCA argues that RESA’s concern for
timely reflection of spot prices failed to acknowledge the miniscule proportion of PECO’s
planned spot purchases and so the lack of a compelling reason to require the March 1 and
September 1 quarterly adjustments.??*

Moreover, as part of the Settlement, PECO has agreed to procure through ten-
year, fixed price purchase power agreements more solar energy, capacity, and solar AECs than in
the PECO’s original DSP VI plan. Joint Petition 49 21-25. The energy generated by the selected

220 PECO M.B. at 14-15; see also OCA St. 1 at 28-29; OCA St. 1-SR at 2-4; PECO Ex. SD-1.

221 PECO M.B. at 15, referring to FE-PA DSP VI Recommended Decision at 68-69, 104; Petition of
Duquesne Light Co. for Approval of its Default Service Plan for the Period from June 1, 2021, through May 31,
2025, Docket No. P-2020-3019522 at 15-16 (Opinion and Order entered Jan. 14, 2021); Petition of PPL Elec Utils.
Corp. for Approval of a Default Service Program for the Period June 1, 2025, through May 31, 2017, Docket No. P-
2014-2417907 at 7-8, 28-29 (Opinion and Order entered Jan 15, 2015).

222 OCA M.B. at 13; OCA St. 1SR at 2.
223 OCA St. 1SR at 2.
224 OCA M.B. at 13; OCA St. 1SR at 2-3.
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solar project(s) “will be used to offset the spot purchases for the residential customer class|[.]”
Joint Petition § 24 (emphasis added). Effectively, the OCA points out that under the Revised
DSP proposed by the Settlement, even more than 99% of default supply for residentials will be
purchased under long term contracts.

Adjustment of Default Service Rates Disposition

We agree with PECO and OCA that RESA’s concern for timely reflection of
market prices does not recognize the reality of PECO’s purchasing of default supply. Ninety-
nine percent of the Company’s residential default service supplies will be procured through
FPRP contracts, that would terminate on May 31 or November 30 each year. Since the contracts
will change semi-annually, there is no reason to adjust rates quarterly. PECO will rely upon the
spot market for up to 1% of supply. As OCA pointed out, PECO’s agreement to procure more
solar energy, capacity and solar AECs through ten-year, fixed price purchase agreements may

result in an offset against the spot purchases for the residential class.

Moreover, the Commission has approved semi-annual PTC rate changes for
Dugquesne Light Company, FE-PA, and PPL Electric Utilities Corp.??® Therefore, PECO’s
moving from quarterly to semi-annual GSA rate changes for Residential and Small Commercial
Classes is consistent with the frequency of default service rate adjustments of all other major

EDCs in Pennsylvania.

In view of the above, we recommend that the Commission adopt this Joint Petition
term as supported by the record and in the public interest and deny RESA’s objections to it.

225 PECO M.B. at 15, referring to FE-PA DSP VI Recommended Decision at 68-69, 104; Petition of
Duquesne Light Co. for Approval of its Default Service Plan for the Period from June 1, 2021, through May 31,
2025, Docket No. P-2020-3019522 at 15-16 (Opinion and Order entered Jan. 14, 2021); Petition of PPL Elec Utils.
Corp. for Approval of a Default Service Program for the Period June 1, 2025, through May 31, 2017, Docket No. P-
2014-2417907 at 7-8, 28-29 (Opinion and Order entered Jan 15, 2015).
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b. Time-of-Use Rates

RESA

The Joint Petition provides that PECO will continue its TOU rate and will also
perform a one-time evaluation of the TOU rate including an assessment of enrollment rates and
customer characteristics through a voluntary email survey of participating TOU customers, to be

presented in its next default service filing.?2

RESA submits that the one-time evaluation that parties agreed to in the Joint
Petition is unnecessary to the extent it is intended to “improve” PECO’s TOU or increase
enrollment. According to RESA, “rather than enhancing PECO’s TOU offering, customers
should instead rely on EGSs in the competitive market to develop competitive and innovative

products, including TOU offerings to meet these customer needs.”??’

RESA submits that the statutory requirement for the EDC to offer a TOU rate
does not mean the EDC should expend ratepayer money on creating products that can more
appropriately and effectively be delivered by the competitive market.”??® It argues that EGSs are
best positioned to provide enhanced features and solutions as part of TOU rates that are attractive
to customers and meet their needs. Per RESA, these offerings are available to customers in the
competitive market and should be accessed there rather than pushing the EDC to spend ratepayer

dollars developing such programs.??°

PECO

In response, PECO points out that all EDCs have an unconditional, statutory

obligation to offer TOU rate options to eligible default service customers under Section

226 Joint Petition {1 46-62.

221 RESA M.B. at 20; RESA St. No. 1-R at 14.
228 RESA M.B. at 20.

229 RESA M.B. at 21.
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2807(f)(5) of the Public Utility Code.?®® PECO argues that RESA has not presented any
evidence that the additional analyses of PECO’s TOU rates under the Settlement will impact
TOU rate products available in the competitive market or preclude EGSs from offering
alternative price offerings that may be more closely tailored to individual customer needs. On
the contrary, PECO submits that the record evidence shows that the TOU rates under the
Settlement satisfy Act 129 requirements, incorporate the Commission’s recommended guidelines
on TOU rate design, and balance a variety of important objectives, including development of a
TOU rate structure that is actionable.?!

OCA

In its Main Brief, the OCA recommends that the Commission reject RESA’s
broadly stated opposition to the OCA’s direct case. According to the OCA, RESA failed to
explain how PECO could fulfill its statutory obligation to offer a TOU rate without the
expenditure of ratepayer money.?*> Nor did RESA identify what kinds of products that PECO
could create that could not be delivered by the competitive market.?®® Instead, based upon the $5
million investment of ratepayer funds already expended to establish PECO’s TOU rate offering,
the OCA recommends that that investment be leveraged to its fullest extent to meet the

Commission’s TOU rate program goals.?*

Time-of-Use Rates Disposition

PECO and other EDCs have an unconditional, statutory obligation to offer TOU
rate options to eligible default service customers under Section 2807(f)(5) of the Public Utility
Code.?®® RESA has not shown how PECO could fulfill its statutory obligation to offer a TOU

230 PECO M.B. at 17.

231 PECO M.B. at 17; see also PECO St. 2 at 10-16; PECO St. 2-R at 7-8.
232 OCA M.B. at 15.

233 Id.

234 OCA M.B. at 15; see also OCA St. 1SR at 15.

235 66 Pa.C.S. §2807(f)(5).
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rate without the expenditure of ratepayer money. On the contrary, we find that the terms of the
Joint Petition governing PECO’s TOU rate offering present a reasonable first step to leverage the
$5 million of ratepayer funds already expended to establish PECO’s TOU rate program. In
addition, RESA has failed to explain how the one-time evaluation described in Paragraph 47 of
the Joint Petition will impact or impede the ability of EGSs to offer competitive time-varying

products.

For these reasons, we recommend that the Commission approve PECO’s TOU

rates outlined in the Joint Petition without modification.

3. Standard Offer Program

RESA

The Joint Petition recommends the Commission reform the SOP so that EGSs
entering into SOP contracts with customers executed after June 1, 2025 “must automatically
transfer SOP customers to default service upon the expiration of the SOP contract unless the
customer affirmatively elects to remain with the SOP supplier.”?*® RESA believes that the Joint
Petition will likely result in the end the SOP and strongly opposes its adoption as it offers no
other affirmative steps to address the competitive market concerns addressed by RESA.2%

To that end, first RESA argues that returning shopping customers to default
service violates the Competition Act and the Commission’s long-established rule permitting
EGSs to automatically convert existing contracts with proper customer notice. RESA explains
that the General Assembly “found and declared” that “the Commonwealth must begin the
transition from regulation to greater competition in the electricity generation market” and
“competitive market forces are more effective than economic regulation in controlling the costs

of energy.”?3® RESA notes that as part of the transition to competition, the Competition Act

236 RESA M.B. at 23 (citing Joint Petition 1 64).
21 RESA M.B. at 23-24.
238 RESA M.B. at 24 (citing 66 Pa. C.S. § 2802(5) and (7)).
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defines “direct access,” in part, as the right of EGSs to have nondiscriminatory access
comparable to the EDC’s own use of its system.?*° The Competition Act also empowers the
Commission to take steps to prevent anticompetitive or discriminatory conduct and to investigate
“the impact on the proper functioning of a fully competitive retail electricity market . . .

anticompetitive or discriminatory conduct affecting the retail distribution of electricity.”?4°

RESA acknowledges that the Commission has a long history of approving and
implementing policies designed to create a fair and level playing field in Pennsylvania’s retail
electricity market.?** The SOP is one such program, the value of which was recognized by the
Commission as early as 2007 as codified in 52 Pa. Code § 69.1815.242 After a three-year process
which involved stakeholder collaboratives and numerous comment opportunities, the
Commission resolved all issues regarding the structure for SOP including the ones below which

are relevant to this proceeding:?*3

e The Standard Offer Customer Referral Program should be voluntary for
customers, i.e., “opt-in”, as well as for participating EGSs.

e Customers may choose to be assigned to an EGS of their choice or may choose
a random assignment. The process by which an EGS is assigned either
randomly or by customer choice, at the customer’s discretion, will be
specifically detailed in each EDC’s plan proposal to ensure fairness and
impartiality.

239 RESA M.B. at 24; see also 66 Pa.C.S. § 2803 (Direct Access is defined as “The right of electric
generation suppliers and end-use customers to utilize and interconnect with the electric transmission and distribution
system on a nondiscriminatory basis at rates, terms and conditions of service comparable to the transmission and
distribution companies’ own use of the system to transport electricity from any generator of electricity to any end-
use customer) (emphasis added); 66 Pa.C.S. § 2804(6) (“A public utility that owns or operates jurisdictional
transmission and distribution facilities shall provide transmission and distribution service to all retail electric
customers in their service territory and to electric cooperative corporations and electric generation suppliers,
affiliated or nonaffiliated, on rates, terms of access and conditions that are comparable to the utilities own use of its
system.”).

240 RESA M.B. at 24 (citing 66 Pa.C.S. 88 2811(a) and (b)).
241 RESA M.B. at 24-25.

242 RESA M.B. at 25; Default Service and Retail Electric Markets, Docket No. M-00072009 (Final
Policy Statement entered Feb. 9, 2007) states: “The public interest would be served by consideration of customer
referral programs in which retail customers are referred to EGSs.”

243 Investigation of Pennsylvania’s Retail Electricity Market: Intermediate Work Plan, Docket No. |-
2011-2237952, at 31-32 (Final Order entered Mar. 2, 2012) (“RMI Intermediate Work Plan Final Order”) (emphasis
added).
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e Once a customer enrolls in the Standard Offer Customer Referral Program, the
enrollment will be forwarded to the EGS for EDI processing.

e All existing customer notification requirements apply, including notices and the
timing of those notices relating to proposed changes in the terms and conditions
of the EGS-customer relationship.

e At the conclusion of the standard offer period, absent affirmative customer
action to enter into a new contract with the EGS, the customer’s enrollment
with a different EGS or the customer’s return to default service, the customer
will remain with the EGS on a month-to-month basis, and shall not be subject
to any termination penalty or fee. However, this should not deter an EGS from
offering longer, fixed-term prices.

RESA explains that the decision of the Commission to permit the customer who
does not take action to the contrary to remain with the EGS was in direct response to the position
of the OCA that “affirmative consent should be required both to enroll in the program and to
continue beyond the initial introductory period.”?** According to RESA, this decision was
consistent with the Commission’s long-standing decision to permit customers to remain with an
EGS upon contract expiration so long as the required regulatory notices are provided.?* In fact,

as part of the update of its customer disclosure regulations in 2014, the Commission stated:

Because the intent of the competitive market is to encourage
customers to shop for their retail electricity supply, we do not
believe it is appropriate for a customer to be reverted to default
service should that customer fail to respond to either of the two
EGS-provided notices. 246!

Consistent with this, the regulations require all EGSs to send customers two
contract expiration notices prior to expiration of a fixed duration contract or prior to a change in
contract terms, pursuant to the Commission’s regulations at 52 Pa. Code § 54.10. The first is an
“Initial Notice” that the EGS is required to send to the customer between 45 and 60 days before

the expiration date of the contract. The second is an “Options Notice” that the EGS must send to

244 RESA M.B. at 25; see also RMI Intermediate Work Plan Tentative Order at 12.
245 RESA M.B. at 26.

246 See, e.g., Rulemaking to Amend the Provisions of 52 Pa. Code, Section 54.5 Regulations
Regarding Disclosure Statement for Residential and Small Business Customers and to Add Section 54.10
Regulations Regarding the Provision of Notices of Contract Expiration or Changes in Terms for Residential and
Small Business Customers, Docket No. L-2014-2409385 (Final-Omitted Rulemaking Order entered Apr. 3, 2014) at
38.
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the customer at least 30 days prior to the expiration of the fixed duration contract. The Options
Notice is required to advise the customer of the specific changes being proposed by the EGS and
inform the customer of how to exercise the customer’s options, including the customer’s ability
to accept the proposed change, to choose another product offering from the customer’s existing
EGS, to select another EGS or to return to default service.?*” If a customer fails to respond to
either of these notices, the Commission’s regulations permit an EGS to convert the contract to
either a month-to-month contract or another fixed duration contract so long as certain
requirements are met.?*® In addition, the Commission’s 2014 revision of its customer disclosure
regulations requires EGSs to provide notice of a subsequent change in pricing at least 30 days in
advance when a customer does not respond to the contract expiration notices and is moved to a
month-to-month pricing.?*® RESA points out that the Commission has not modified this SOP
program feature, and, in December 2020, it soundly rejected the proposal of PPL to implement
the exact same provision of automatically returning EGS customers to default service upon SOP

contract expiration.?>°

The second point that RESA makes in its briefs is that adopting the proposal of
the Joint Petition is tantamount to permitting slamming. More specifically, because the
Commission has established that EGSs are legally permitted to convert an existing SOP contract
consistent with the terms of its contract renewal notices and without the customer taking
affirmative action to the contrary, RESA maintains that, any proposal to ignore this and switch
the SOP customer to default service would constitute illegal “slamming.”?! RESA explains that

slamming occurs when a customer’s EGS is switched without authorization 22 and such practice

247 52 Pa. Code § 54.10(2)(i).

248 RESA M.B. at 26-27; 52 Pa. Code § 54.10(3).

249 52 Pa. Code § 54.10(2)(ii)(A)(1).

250 RESA M.B. at 27; PPL DSP V Order at 2, 44-45, 92, 98.

21 RESA M.B. at 28, referring to Interim Guidelines Regarding Advance Notification by an Electric
Generation Supplier of Impending Changes Affecting Customer Service, Amendment re: Supplier Contract
Renewal/Change Notices, Docket No. M-2010-2195286 (Order entered Sept. 23, 2010, at 23) for the proposition
that the Commission has specifically stated that the process of relying on a customer’s inaction as affirmative
consent to continue with the EGS is not slamming.

252 66 Pa.C.S. § 2807(d) requires the Commission to establish regulations to ensure that an EDC does
not change a customer’s electricity supplier without consent.
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violates the Commission’s anti-slamming regulations designed to ensure customer consent to a
change of EGS.2

According to RESA, the adoption of Joint Petition proposal would be to permit
slamming because the customer who has affirmatively selected the SOP and chosen not to take
any action during the renewal period to select a different product or supplier will be
automatically returned to default service. This would occur notwithstanding the Commission’s
clear historical decisions that inaction during the renewal period constitutes customer consent to
remain with the EGS. Thus, RESA concludes that the adoption of the Joint Petition would be
changing the SOP customer’s electricity supplier without consent and in violation of Section

2807(d) of the Competition Act and must be rejected by the Commission.?>*

The third point that RESA makes in support of its position is that the Commission
has already considered and rejected an SOP proposal similar to PECO’s. RESA explains that in
its default service plan filed in 2020, PPL included a proposal to automatically return EGS
customers to default service upon expiration of the SOP contract unless the customer took
affirmative action to the contrary. The Commission rejected the proposal confirming that the
purpose of the SOP “is to enhance choice and facilitate the development of retail markets
through increased participation of residential and small commercial customers in the retail
electricity market.”?®® Regarding the roles of the EDC and the EGS in the context of an SOP
enrollment, the Commission emphasized that it is the EGS, not PPL as the EDC, that has a
relationship with the customer regarding their electric supply. According to the Commission,
once the customer expresses an interest in the SOP product and is enrolled, “the EDC — PPL
Electric — has no further role in administering the SOP.”?*® The Commission stated that “it is
well-established that the lack of action on the part of the customer results in the customer being

automatically renewed with the same EGS.”?%’

23 RESA M.B. at 28-29, referring to 28 Pa.B. 5770; 52 Pa. Code §§ 57.171-180.
254 66 Pa.C.S. § 2807(d).

25 RESA M.B. at 30 (referring to PPL DSP V Order at 92-93).

256 RESA M.B. at 30 (referring to PPL DSP V Order at 93).

257 RESA M.B. at 30 (referring to PPL DSP V Order at 94, n. 29).
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RESA further explained that, the Commission viewed the proposal of PPL as a
modification of the existing SOP that was “inconsistent with the Section 54.10 and the final
guidelines in the RMI [Intermediate Work Plan] Final Order” and went on to analyze whether
the proposed restriction on competition was supported by substantial evidence of record.?®
Ultimately, the Commission found no harm to redress despite record evidence that more than
90% of EGS customers post SOP contract expiration paid prices above PPL’s default service
rate.?>® The Commission stated that customers paying more upon expiration of the SOP contract
was not indicative of “overpaying” and the record evidence did not show any increase in
customer complaints overtaxing the ability of EDC customer service representatives or an
increase in collection activities for these post SOP shopping customers.?® On the contrary, the
Commission noted that nearly 80% of the shopping customers enrolled via SOP elected a
different plan by the fourth month after the end of that year.?8? Though not stated directly by the
Commission, RESA opines that the fact that customers were exercising affirmative action within
four months after SOP contract expiration must have been persuasive evidence that the program

is in fact working as intended.252

Turning to this proceeding, RESA makes its final point against the provisions of
the Joint Petition which propose to modify PECO’s current SOP. According to RESA, the
record in the present matter does not support reversing prior Commission decisions to reject
automatically returning EGS customers to default service upon SOP contract expiration. In
particular, RESA points out that PECO did not present any information specific to prices paid by
EGS customers following SOP expiration. However, in support of its initial proposal to continue
the SOP, PECO presented evidence that more than 28,200 customers have been referred to EGSs

under the SOP with 10,000 residential customers and 258 small business customers enrolled

258 RESA M.B. at 31 (referring to PPL DSP V Order at 95-96).
29 RESA M.B. at 31 (referring to PPL DSP V Order at 96-98).
260 RESA M.B. at 31 (referring to PPL DSP V Order at 97).

261 RESA M.B. at 31 (referring to PPL DSP V Order at 98).

262 RESA M.B. at 31.
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since June 1, 2021.262 PECO also presented the results of a customer satisfaction survey of
customers who participate in SOP between June 1, 2021, and June 30, 2023. These results show
that 80% of respondents reported a positive experience with PECO’s SOP based on the ease of
signing-up and bill savings. At the end of the initial 12-month contract, 51.1% of the survey
respondents selected a new EGS, 20.2% returned to default service and 20.2% remained with the
EGS who had provided the SOP product.?%*

According to RESA, without record evidence to support the view that post SOP
contract pricing is somehow “hurting” customers, the OCA tries to argue that “the original
purpose” of SOP has been accomplished, that customer participation in SOP has “levelled off”
and PECO should not “function as the marketing and enrollment arm for the EGSs.”?® RESA
rejects these conclusions as being broader than the issue of PECO’s SOP program and views the
Joint Petition’s proposal on the automatic return of the customers to the EDS upon SOP contract
expiration as a covert action on the part of the signatories to regulate the price to be paid by EGS
customers.?®® RESA notes that nothing in the Competition Act confers jurisdiction, either
explicitly or implicitly, to the Commission to regulate EGS prices or to dictate the prices that are
charged and argues that adopting the Joint Petition proposal would be a violation of the

Competition Act and should not be approved.2’
NRG
NRG opposes Paragraph 64 of the Joint Petition which proposes to modify

PECQO’s Standard Offer Program in a manner which NRG deems to be inconsistent with the

Commission's Regulations, the Commission’s prior determinations and is not supported by the

263 RESA M.B. 31-32; see also PECO St. No. 1 at 29-30.
264 RESA M.B. at 32; see also PECO St. No. 1 at 30.

265 RESA M.B. at 32; OCA St. No. 2 at 14.

266 RESA M.B. at 32-33.

267 Id. at 33.
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record.?®® NRG supports the continuation of PECO’s Standard Offer Program without any

modifications.?%°

NRG agrees with RESA’s testimony?’® as to why either termination of or revising
PECO’s Standard Offer Program would be unreasonable in the current competitive market. It
argues that Standard Offer Programs are an opportunity to introduce customers to shopping for
electricity with the main goal of having customers make their own decisions.?’ NRG argues that
PECO’s statistics show that customers in PECO’s service territory are doing exactly that — upon
expiration of their SOP contracts, 71.3% of SOP customers are making an affirmative choice

other than remaining with their SOP supplier.2’?

Paragraph 64 provides that all SOP customers must automatically transfer SOP
customers to default service upon the expiration of the SOP contract unless the customer
affirmatively elects to remain with the SOP supplier. According to NRG, the language of
Paragraph 64 eliminates altogether the option for SOP customers to choose another supplier. It
finds nothing in the Joint Petition to suggest that SOP customers can choose to enroll with
another EGS upon the expiration of their SOP contract, and no reasons given by the Joint
Petitioners for the elimination of the SOP customers’ ability to decide to select another supplier.
That is unreasonable and not in the public interest, since almost three quarters of the SOP

customers are choosing not to remain with their SOP supplier.?’

268 NRG M.B. at 4

269 Id. at 3.

210 NRG M.B. at 3; RESA St. 1-R, 1-SR.
2 RESA St. 1 at 11.

a2 NRG M.B. at 3 (referencing PECO St. 1 at 30) (“PECO conducted a customer satisfaction survey
of customers who participated in the SOP between June 1, 2021, and June 30, 2023. Over 80% of survey
respondents reported a positive experience with PECO’s SOP based on the ease of signing up and bill savings. At
the end of the initial 12-month contract, 51.1% of the survey respondents selected a new EGS, 20.2% returned to
default service, and 20.2% remained with the SOP supplier.”). 51.1% (select a new EGS) plus 20.2% (return to
default service) equals 71.3%.

273 See Id.
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Additionally, NRG argues that the record does not present different circumstances
and/or sufficient evidence to justify distinguishing or overruling the Commission’s precedent
that suppliers cannot switch a customer back to the utility absent their affirmative consent to do

274 of the Commission’s notice

so. No reasons are given to support granting a waiver
regulation®”® for SOP customers. In NRG’s view, the Joint Petitioners have not demonstrated
harm to SOP customers from the existing SOP design necessary to implement the new program

rule being proposed by the Joint Petition. Thus, NRG urges rejection of the Joint Petition.

AP&G

In its Amicus Brief, AP&G contends that the proposed modifications to PECO’s
SOP are contrary to the express requirements imposed by the Commission in its prior orders and
in a recent PPL Default Service matter (PPL DSP V) where the Commission unambiguously
rejected an effort by the same parties to inject a similar requirement into PPL’s SOP program.
AP&G submits that the proposed changes — to require that SOP customers affirmatively consent
to remain on a renewable contract despite receiving the same notices as other customers — would

differ from the treatment of all other customers and is neither warranted nor wise. 2

According to AP&G, the law requires that customers have the choice of a wide
variety of products, but it does not mandate that all customers pay the same rate or that
customers not be offered rates that are higher or lower than other rates, regardless of who is
offering those other rates.?’” It explains that requiring affirmative consent to continue with the
SOP provider would make it less likely that SOP customers would remain with their SOP
supplier and would disincentivize suppliers from participating in the program because they
would be less likely to retain the customers regardless of the rate they would propose. AP&G
avers that such a requirement would be the polar opposite of how contracts are renewed now,

where customers can be required to take action to avoid a contract from automatically renewing.

24 NRG M.B. at 6; see 52 Pa. Code § 1.91.
2 NRG M.B. at 6; see 52 Pa. Code § 54.10.
276 AP&G A.C.B. at 2.

211 AP&G A.C.B. at 5; 66 Pa.C.S. § 2802(13).
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It submits that neither the Joint Petition, nor the record of this matter provide any actual evidence
that would justify such a radical departure and urges the rejection of the Joint Petition’s proposal
to modify the SOP as not serving the public interest and as being contrary to the law and

longstanding Commission precedent.?’®

PECO

For its part, PECO rejects RESA’s claim that the proposed change in SOP is
unnecessary or that it defeats the core purpose of shopping where customers make their own
decisions.?’® According to PECO, the changes to its current SOP agreed to as part of the
Settlement carefully balance the interests of customers, participating EGSs, and the
Commission’s guidelines in prior default service proceedings regarding standard offer customer
referral programs. Additionally, PECO argues that the Joint Petition preserves the original
purpose of the SOP by introducing customers to the competitive market, while addressing
concerns raised by the OCA and TURN/CAUSE-PA that a customer’s inaction upon expiration
of the SOP contract leads to that customer rolling over to a new contract with the SOP supplier at
a higher rate than the PTC.2%

OCA

In its Main Brief, the OCA addresses the balance between the Choice Act’s
promotion of competition in supply and the Commission’s authority to approve SOPs that are in
the public interest by pointing out that the Commonwealth Court has on two separate occasions
referenced a Commission-approved SOP as an example of how the Commission has exercised

authority to approve or implement program rules that restrict competition.?8* The OCA also

218 AP&G A.C.B. at 6.
219 PECO M.B. at 18; see also RESA St. 1-R at 11.

280 PECO M.B. at 18-19; see also PECO St. 1 at 29-30, OCA St. 2 at 9-16; OCA St. 2SR at 4-8;
TURN/CAUSE-PA St. 1 at 5-18; TURN/CAUSE-PA St. 1-SR at 2-6.

1 OCA M.B. at 20 (referring to Retail Energy Supply Ass’n v. Pa. Pub. Util. Comm’n, 185 A.3d 1206, 1221
(Pa. Cmwilth. 2018) (RESA); Coalition for Affordable Util. Servs. & Energy Efficiency in PA. et al. v. Pa. Pub. Util.
Comm’n, 120 A.3d 1087, 1093, 1103 (Pa. Cmwilth. 2015) (CAUSE-PA).
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acknowledges that in the PPL DSP V case, the Commission rejected PPL’s proposed
modification to its SOP due to “our inability to determine from this record that harm is occurring
as a result of the existing SOP program.”?%2 However, the OCA distinguishes the present case
from PPL DSP V arguing that the record in this case is abundantly clear that shopping harms
customers in aggregate month in and month out. To support this argument, the OCA emphasizes
the fact that PECO customers who shopped have paid an excess of $800 million more dollars in
six years to suppliers than they would have paid under the default service rate.?8® In the OCA’s
view, the data shows that the SOP, and its negative option renewal, have produced harms to
shopping customers and other ratepayers that are undeniably detrimental to consumers and the
Commission has the ability to ensure that its market enhancement program approved in 2012
does not exacerbate this harm. According to the OCA, an example of this harm is the increased
termination rates for confirmed low-income shopping customers.?®* These higher termination
rates drive higher collection costs and uncollectible expenses which are borne by other
ratepayers.?® Given this reality, and in light of the fact that the SOP is itself a limitation on
competition because of the price offering, the OCA sees in the provisions of Paragraph 64 of the
Joint Petition a reasonable means by which the Commission can “bend” competition to ensure

that customers remain protected.?®

Next, the OCA defends its own evaluations, as well as those of TURN/CAUSE-
PA, of the benefits of shopping versus default supply, on a revenue basis, over several years
against RESA’s characterization as “spurious,” false or of a deceitful nature.?®” In particular, the

OCA defends its analysis as directly based upon billing data from PECO which RESA witness

282 OCA M.B. at 20 (citing Petition of PPL Electric Utilities Corporation for Approval of Its Default
Service Plan for the Period June 1, 2021, Through May 31, 2024, 2020 Pa.P.U.C. LEXIS 636, *47-48 (Order Dec.
17, 2020) (PPL DSP V)).

283 OCA M.B. at 20; see also OCA St. 2 at 12-13.
284 OCA M.B. at 20; see also TURN/CAUSE PA St. 1 at 18; OCA St. 2R at 3-4.
285 OCA M.B. at 20; TURN/CAUSE PA St. 1 at 18.

286 In CAUSE-PA, the Commonwealth Court held that the General Assembly has reserved within the
Commission the authority to “bend” competition to further other important aspects of the Code, including the
Choice Act, where the Commission provides substantial reasons why the restriction on competition is necessary
(i.e., there are no reasonable alternatives). CAUSE-PA, 120 A.3d at 1103-1104, 1106.

287 OCA M.B. at 23; see also RESA St. 1R at 3; OCA St. 2 at 12-13; OCA St. 1SR at 4-5.
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Caliva did not contest or dispute.?3

It adds that the comparison of revenues billed by suppliers
to shopping customers with the prices that PECO would have charged those customers for
default service is reasonable and not misleading. On the contrary, the historic comparison of
competitive supply billed rates and default service rates is “evidence of higher prices charged by
EGSs and the resulting impact on higher collection costs imposed on PECO ratepayers.”?®° Per
the OCA, this evaluation directly supports the narrow, focused program rule change to the SOP
agreed to by the Joint Petitioners. In the context of the SOP, the relationship between the
supplier price at a 7% discount from the then effective PTC highlights the importance of cost or
pricing, regardless of other features included in competitive supply products outside of the

SOP.ZQO

Furthermore, the OCA argues that, pursuant to the terms of the settlement, the
proposed change in PECO’s SOP will only be prospective — for contracts after June 1, 2025,
thereby not interfering with any existing SOP agreements. The change will only occur after
PECO informs customers that as a condition of enrollment in the SOP that they will be returned
to default service at the end of the term unless they make an affirmative choice to remain with
their SOP supplier.?®® Thus, the OCA argues that it does not impair existing contracts and would

be done with the informed consent of the customer entering the program.?%

The OCA submits that the Joint Petition lays down reasonable conditions that
protect current supplier contracts while ensuring that the clear harms to consumers demonstrated
in this proceeding concerning shopping are no longer exacerbated by a Commission-designed,
utility-promoted program. The OCA emphasizes that nothing in the Settlement terms prevents a
customer from choosing to shop at any time. They can enroll with another EGS while being
served on SOP, they can choose another EGS at the end of their SOP-contract, they can choose

to remain with their SOP-supplier by affirmatively electing to remain. In every way, a

288 OCA M.B. at 23; OCA St. 1SR at 4-5, Exhibit BA-4.
289 OCA M.B. at 23 (citing OCA St. 1SR at 5).

290 OCA M.B. at. 23.

201 Joint Petition 11 63-64.

292 OCA M.B. at 21.
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customer’s direct access to the retail market is maintained by the terms of this settlement. Thus,
the requirement that for all SOP enrollments after June 1, 2025, customers be returned to default
service at the end of the contract term unless they make an affirmative decision to remain with
the SOP supplier is in the public interest and should be adopted.?%

To draw attention to its argument that the proposed change to PECO’s SOP
program is not anti-competitive, the OCA notes that the SOP has been in place for 10 years,
providing consumers with the opportunity to learn and decide whether and when to shop for
competitive supply. OCA St. 2 at 3, 14. Additionally, although PECO has scripting and
webpages to provide consumers with information about the SOP and manage the enrollment
process, individual EGSs decide whether or not to participate. In recent periods covered by
PECO DSP V, the number of EGSs participating in the SOP have varied from zero to 16. OCA
St. 2 at 11-12. OCA Statement 2, Exhibit BA-2 includes a PECO discovery reply that provides
data for June 2021 through December 2023, identifying the number of calls received by PECO’s
SOP enrollment vendor and the number of resulting enrollments for each month, by residential
or small commercial classes. Even if there are zero EGSs participating in the SOP for a period,
consumers who contact PECO are still exposed to the SOP concept and shopping for supply as
shown in Exhibit BA-2.

RESA’s general opposition to the “price to compare” label and the concept of
measuring the value of a competitive supply offer against the PTC does not diminish the
reasonableness and public benefit of the Joint Petition proposed program rule change to the SOP.
More generally, the OCA avers that RESA’s testimony does not provide probative reasons why
the Commission should not approve the Joint Petition terms regarding PECO’s SOP effective for

the DSP VI period.

293 Id
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TURN/CAUSE PA

TURN/CAUSE-PA disagree with RESA’s argument that the proposed program
rule, which would return customers to default service upon expiration of the 12-month SOP
program period, would violate the Choice Act.?®* In particular, TURN/CAUSE-PA take issue
with RESA’s apparent belief that the structure of any EDC SOP has been permanently
established and that the Commission is prohibited from implementing the proposed modification
to PECO’s SOP, citing to the Commission’s Investigation of Pennsylvania’s Retail Electricity
Market and Intermediate Work Plan Order adopted in March 2012.2®> They argue that RESA
failed to provide support for why the provisions of the Intermediate Work Plan Order, which
required PECO to implement an SOP in its second default service program proceeding (DSP II,
taking effect in 2013), now prohibit the Commission from approving modifications to the SOP.
In fact, TURN/CAUSE-PA submit that the Intermediate Work Plan order only applied, by its
terms, to PECO’s DSP 11.2%¢ As a result, TURN/CAUSE-PA conclude that RESA’s premise that
SOP terms and conditions have been firmly established and cannot be modified is unsupportable

and without basis in law.2°’

Next, TURN/CAUSE-PA disagree with RESA interpretation of the results of a
customer satisfaction survey conducted by PECO.?® Specifically, they challenge RESA’s
conclusion that the majority of those who responded reported a positive experience with the

SOP?% py pointing out that the survey represents only 447 responses out of a total pool of 7,454

294 RESA M.B. at 23-24.

295 RESA M.B. at 25 (citing Investigation of Pennsylvania’s Retail Electricity Market: Intermediate
Work Plan, Docket No. 1-2011-2237952 (Final Order entered March 2, 2012) at 31-32 (“Intermediate Work Plan
Order”)).

296 TURN/CAUSE-PA R.B. at 7-8; Intermediate Work Plan Order Ordering 1 9 (“Electric
Distribution Companies shall implement a Standard Offer Customer Referral Program consistent with the guidance
provided in this Final Order. The company should include a proposal for a Standard Offer Customer Referral
Program in its upcoming default service plan filing or should amend a plan that is currently pending Commission
review to include such a proposal.”) (emphasis added).

297 TURN/CAUSE-PA R.B. at 7-8.
298 TURN/CAUSE-PA R.B. at 8.
299 TURN/CAUSE-PA R.B. at 9; see also RESA M.B. at 31-32 (citing PECO St. 1 at 29-30).
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customers who were enrolled through the referral program.3® Instead, TURN/CAUSE-PA agree
with the explanation provided by OCA witness Alexander that, “[t]he survey confirms that a
substantial number of the surveyed customers that PECO and its agent personally enrolled with
an EGS did not recall enrolling with this program.”®*! OCA’s witness concluded that the sample
size was too small to be relied upon and that the survey failed to capture any meaningful data

regarding customer experience post-SOP.30?

TURN/CAUSE-PA also disagree with RESA’s assertion that the proposed
program rule is anticompetitive and/or discriminatory.3®® They point out that the Commonwealth
Court has been abundantly clear that competition may permissibly “bend” and that, “under
certain circumstances, unbridled competition may have to give way to other important
concerns.”* According to TURN/CAUSE-PA, the record evidence in this proceeding
demonstrates that residential customers, and CLI customers in particular, consistently experience
EGS prices in excess of the PTC, resulting in millions of dollars of higher bill charges and

associated financial risk.3%°

In support of its position, TURN/CAUSE-PA point to the testimony of their
witness Marx which demonstrates that residential shopping customers were charged, on average,
between 32% and 81% more per month than residential default service customers.3%
TURN/CAUSE-PA note that these average figures take into account all SOP participants who
receive a 7% discount on the PTC at the time of enrollment. Accordingly, non-SOP participants’

average shopping bills are marginally higher, indicating that customers who have remained on

300 TURN/CAUSE-PA R.B. at 9; OCA St. 2 at 10.

301 TURN/CAUSE-PA R.B. at9; OCA R.B. at 17-18; OCA St. 2 at 10.
302 TURN/CAUSE-PA R.B. at 9; OCA St. 2 at 10-11.

303 TURN/CAUSE-PA R.B. at 8; OCA R.B. at 17-18; RESA M.B. at 24.

304 TURN/CAUSE-PA R.B. at 8 (citing Coalition for Affordable Util. Servs. & Energy Efficiency in
PA. v. Pa. Pub. Util. Comm’n, 120 A.3d 1087, 1093, 1103 (Pa. Cmwith. 2015)).

305 TURN/CAUSE-PA R.B. at 8.
306 TURN/CAUSE-PA R.B. at 9-10; TURN/CAUSE-PA St. 1 at 7.
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EGS supply after the expiration of the SOP terms have experienced excessive monthly

charges.%’

The testimony of TURN/CAUSE-PA’s witness Marx also demonstrates that
residential customers have not, on average, achieved savings in any single month between
January 2018 through December 2023, and have collectively been charged more than $800
million by EGSs in excess of what they would be billed using PECO’s PTC.3% Ultimately, the
unrebutted evidence demonstrates that CLI customers face, on average, the highest EGS charges
in the market, exceeding the average EGS charges for non-CLI residential customers in every
month between February 2019 and December 2023.3%° Those PECO CLI customers who can
least afford to pay excessive charges, and who may be inclined to enroll in the voluntary SOP
given its savings opportunity, are thus exposed to the significant risk of higher priced EGS
supply under the existing framework. According to TURN/CAUSE-PA, the consequence of
such higher priced EGS supply is the increased likelihood of loss of essential electricity service.
CLI customers experience significantly higher rates of termination when served by an EGS

compared to those CLI customers who remain on default service.3%

TURN/CAUSE-PA find additional support for their position on this matter in the
testimony of OCA’s witness Alexander, who likewise recognizes that EGSs serving PECO
customers have imposed “startling sums” in excess of PECO’s PTC.3!! She confirms that it is
reasonable to assume that SOP participants, following their participation in the program, “ended
up with an EGS contract that was more expensive than the PTC due to the negative option
renewal process or by the selection of another EGS.”*!2 TURN/CAUSE-PA draw attention to a
fundamental difference between the SOP participant, who has entered the EGS market via a

phone call to PECO, and a customer who seeks out EGS supply independently. They agree with

307 TURN/CAUSE-PA R.B. at 10.

308 TURN/CAUSE-PA R.B. at 10; TURN/CAUSE-PA St. 1 at 7.

309 TURN/CAUSE-PA R.B. at 10; TURN/CAUSE-PA St. 1 at 12-13.
310 TURN/CAUSE-PA R.B. at 10; TURN/CAUSE-PA St. 1 at 15-18.
31 TURN/CAUSE-PA R.B. at 11 (citing OCA St. 2 at 12).

312 TURN/CAUSE-PA R.B. at 11 (citing OCA St. 2 at 13).
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Ms. Alexander’s explanation that “it is likely that customers who have enrolled by way of a
phone call to PECO that was not intended to seek information about retail choice and who agreed
to enroll based on ‘savings,” may not understand that suppliers can change their pricing terms

with some notices that arrive 10-12 months after the phone call with PECO.”33

TURN/CAUSE-PA also agree with Ms. Alexander’s finding that SOP messaging
is confusing and contradictory, and that it transfers risk of price volatility to customers.3* Ms.
Alexander expresses particular concern regarding the expiration of the SOP term, when the
supplier is permitted to use a “negative option renewal” to change the price and/or to convert to a
variable rate contract, noting Vice Chair Barrow’s recent statement concerning the high variable
rate experienced by a PECO customer following expiration of the SOP.3%> As expressed by Vice

Chair Barrow regarding a PECO customer’s complaint:

[Wlhile the Commission’s Regulations permit an EGS to
convert a non-responsive customer to a month-to-month or
fixed-duration contract, | caution the EGS industry to exercise
good faith and reasonableness when offering the new contract
terms and prices. |1 am concerned with the fact pattern often seen
in shopping complaints. Customers complain that any savings
experienced during the initial term are more than wiped out once
they are moved to a month-to-month or new fixed-duration
contract.[31]

Next, TURN/CAUSE-PA challenge RESA’s and NRG’s argument that the
existing notification requirements, set forth in 52 Pa. Code § 54.10, govern and provide the
exclusive options for a customer upon expiration of a contract with an EGS.3 In
TURN/CAUSE-PA’s view, this argument fails to recognize that the SOP is a voluntary, EDC
operated program, governed not only by the Commission’s regulations, but also by the

Commission’s determination in the EDC’s DSP proceeding. TURN/CAUSE-PA submit that

313 TURN/CAUSE-PA R.B. at 11 (citing OCA St. 2 at 14-15).

314 TURN/CAUSE-PA R.B. at 11 (citing OCA St. 2 at 7).

315 TURN/CAUSE-PA R.B. at 11-12 (citing OCA St. 2R at 3-4, Exhibit BA-3).
316 TURN/CAUSE-PA R.B. at 12 (citing OCA St. 2R, Exhibit BA-3).

817 TURN/CAUSE-PA R.B. at 13; see also NRG M.B. at 4; RESA M.B. at 27.
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RESA and NRG’s reading of Section 54.10 elevates form over substance. They maintain that
the purpose of the regulation is to enable customers to make informed choices by requiring EGSs
to provide certain notifications.®!® According to TURN/CAUSE-PA, the regulation doesn’t
prohibit terms and conditions of an EDC’s SOP which promote informed choices by customers
who are introduced to the competitive market via their EDC’s voluntary program. Indeed,
informing the customer that they will be returned to default service upon expiration of the initial
contract, unless they affirmatively elect otherwise, is specifically intended to promote informed

decision-making instead of passive conversion to a month-to-month product.3°

Finally, TURN/CAUSE-PA submit that, as a voluntary program term of which
the customer is informed from the outset, the proposed modification to PECO’s SOP does not
constitute “slamming” as suggested by RESA.%2° In TURN/CAUSE-PA’s view, the
circumstance presented is directly analogous to the approved SOP terms applicable to Customer
Assistance Program (CAP) participants in PPL’s DSP IV, which were affirmed by the
Commonwealth Court.3?* As in that case, the SOP customer retains the ultimate choice to select
another EGS or be returned to default service. As the Commonwealth Court has ruled, by

retaining that choice, the voluntary program rule does not constitute slamming.3?2

Standard Offer Program Disposition

In their respective briefs, RESA, NRG, and AP&G oppose the change to PECO’s
SOP agreed to by the settling parties. Their discussion on this issue boils down to three basic
arguments: (1) returning SOP customers to default service is anticompetitive and contrary to
Commission regulations allowing EGSs to automatically convert existing contracts with proper

318 TURN/CAUSE-PA R.B. at 13; see also 44 Pa.B. 3522 (June 14, 2014) (“With this Final-Omitted
Rulemaking Order, the Commission enhances these rules to guarantee ample customer protections are in place and
that customers are provided with the necessary information to make informed decisions when shopping in
Pennsylvania's competitive retail electricity market.”).

319 TURN/CAUSE-PA R.B. at 13.
320 TURN/CAUSE-PA R.B. at 14 (citing RESA M.B. at 28).

321 See Retail Energy Supply Ass’n v. Pa. Pub. Util. Comm'n, 185 A.3d 1206, 1224-1225 (Pa.
Cmwilth. 2018).
322 See Id.
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customer notice; (2) adopting the change to PECO’s SOP outlined in the Settlement would
constitute illegal “slamming”; and (3) requiring affirmative consent to remain with an EGS after
expiration of the SOP contract term unlawfully regulates EGS pricing. We do not find these

arguments persuasive.

We note that “standard offer” customer referral programs are not mandated by the
Electricity Generation Customer Choice and Competition Act, and the design of such programs
recommended by the Commission in its Retail Markets Investigation is not prescribed by
regulation. As such, we agree with PECO, OCA and TURN/CAUSE-PA that the Commission

has the power to change the SOP design at any time.

In PPL DSP V, the Commission indeed rejected the EDC’s proposed modification
to its SOP due to the “inability to determine from this record that harm is occurring as a result of
the existing SOP program.”?® However, the Commission’s approach in PPL DSP V does not
ensure that no harm is occurring as a result of an EDCs existing SOP program. On the contrary,
it allows for the revision of an EDC’s existing SOP if evidence of harm to the customers is
established. The evidence collected in the present matter leads us to find that requiring
affirmative action by the SOP customer to remain with their EGS at the end of the 12-month
contract will encourage active customer choice while addressing record evidence presented by
the OCA and TURN/CAUSE-PA witnesses regarding aggregate EGS charges over the last six
years that exceeded PECO’s applicable PTC by more than $800 million. We find that this
approach will serve the public interest by encouraging active customer shopping and addressing
the concerns expressed by several parties in this case regarding SOP customers unknowingly
rolling over onto contracts with their SOP EGS at prices above the PTC.

We disagree with RESA, NRG and AP&G’s suggestion that revising the rules
that apply at the end of the SOP contract term prevent a customer from making their own
shopping decisions. Under the terms of the Joint Settlement, SOP customers remain entirely free

to choose another EGS during or at the end of the 12-month introductory period or affirmatively

323 PPL DSP V, 2020 Pa.P.U.C. LEXIS 636, *47-48 (Order Dec. 17, 2020).
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choose to remain with their SOP supplier in response to the notices required by the

Commission’s regulations at 52 Pa. Code § 54.10.

In addition, we disagree with RESA’s contention that changing the end of SOP
contract options as provided in the Joint Petition regulates EGS prices. The SOP is voluntary
and EGSs may offer any contract price they desire to shopping customers at the end of a fixed-
price SOP contract term. Outside of the SOP, EGSs may continue to convert contracts for
shopping customers that do not respond to the required regulatory notices. EGS notices at the

end of the SOP contract may also continue to offer any price relative to the PTC.

Finally, we do not find that returning SOP customers that take no action at the end
of the SOP term back to PECO constitutes “slamming” as suggested by RESA. Customers will
be advised at the time they enter into SOP contracts after June 1, 2025 that they will be returned
to default service unless they make an affirmative election to continue to shop with their SOP

supplier or another EGS at the end of the 12-month SOP contract term.32*

In sum, we find that the Joint Petition’s modification to the SOP is a reasonable,

and limited, program term and recommend that the Commission approve it.

4. Other Issues

a. RESA’s Request for a Statewide Commission Investigation of Default Service
Messaging

RESA

In its testimony and Main Brief, RESA points out that, when evaluating the
success of the retail electric market, the Commission and EDCs hold the PTC up as the basis

against which all EGS pricing offers should be judged. For instance, consumer and low-income

824 See Joint Petition, Y 64.
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consumer advocates use the PTC to gauge the reasonableness (in their view) of EGS offers.3?°

Per RESA, the name of the term itself as a “Price to Compare” implies that it is the standard by
which other offers should be evaluated.?®

RESA further avers that comparisons that are made between default service rates
and supply prices in the market are misleading and inaccurate and the PTC is an inappropriate
data point to use in evaluating EGS offers and the success of the retail market.3?” Instead, RESA
suggests that the Commission pursue a statewide investigation focused on the messaging of
default service and allowing interested stakeholders to have a say in that message. RESA relays
that EGSs are reluctant to make longer term investments in the market so long as the messaging
reinforces the purported superiority of the default service rate. Rather, EGSs will continue to be
primarily focused on short-term arrangements that undercut the DSP. In RESA’s view, this
hampers the ability of EGSs to develop more innovative and a greater variety of competitive
products and services for consumers and is a disappointing result for consumers which shows no

hope of reversing without decisive Commission action in this proceeding.3?®

RESA lists the following reasons for the shortcomings between these
comparisons: (i) the differences in the manner in which default service rates are established
(through a regulated process) and in which supply prices in the market are developed (based on
the supplier’s business models and various factors, such as wholesale market conditions: (ii) the
time gap between the procurement of energy for default service and that used for supply service
in the market, particularly due to the uncertainty as to the volume of electricity that will be
procured; (ii1) the EDCs’ reconciliation of default service rate, which is not available to EGSs;
and (iv) the variations in the way in which costs to provide default service versus costs to
provide supply service in the market are recovered, especially when EDCs have the ability to use

revenues from the distribution side of the business to subsidize default service rates.3?°

325 RESA M.B. at 34; RESA St. No. 1 at 13.

326 RESA M.B. at 34.

821 RESA M.B. at 34-35.

328 RESA M.B. at 35; RESA St. No. 1 at 17-18.

329 RESA M.B. at 35; see also RESA St. No. 1 at 8-9, 20-22.
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However, RESA opines that, without a willingness to revisit the underlying use of
the “PTC” as the rate by which all other prices should be gauged the market will continue to
remain stagnant.3% It argues that when EGSs that are not on a level playing field with the EDC’s
default service and cannot trust the regulatory landscape to support their investment of dollars for
the benefit of consumers, it is not realistic to expect the market to develop and function.®3
RESA insists that the time has come for the Commission to initiate a statewide investigation that
examines all the factors that make these two business models inappropriate for comparisons and
maintains that a statewide investigation would enable the PUC to issue data requests and take the

time that is needed to consider all issues.332

NRG

NRG supports RESA’s position on this issue.>

PECO

PECO disagrees with RESA’s assertion that the competitive market has become
stagnant due to the presence of an EDC default service product. First, PECO argues that RESA’s
reliance on switching rates as of March 2024 to support alleged market stagnation is misleading
because those statistics do not include all the customers who have considered switching to EGS
service but decided against it, or the customers who have switched in the past but who are now
back on default service.** Second, PECO argues that shopping alone is not indicative of the
status of competition and points out that there are nearly 100 EGSs competing to serve PECO’s

customers, and EGSs currently serve 52% of the Company’s total electric load.**® Finally,

330 RESA M.B. at 36.

331 Id

332 Id

333 NRG M.B. at 6.
334 PECO M. B. at 19; see also PECO St. 3-R at 58-59.
335 PECO M.B. at 19; see also RESA St. 1 at 12; PECO St. 3 at 31; PECO St. 3-R at 57-58.
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PECO contends that many factors contribute to a customer’s decision not to receive supply from
an EGS — not just competitive market design issues as RESA implies. By way of example,
PECO avers that in recent years, some EGSs have been charging significantly more than PECO’s
default service rates.33® According to PECO, the potential cost savings or other benefits
associated with EGS offers may also be insufficient for customers to devote additional time to

making and managing choices in the retail electricity market.3*’

In PECO’s view, RESA has presented no evidence to support its claim that
changing the messaging of the default service product would allow EGSs to “develop more
innovative and a greater variety of competitive products.”®*® PECO has served as the default
service provider in its service area and customers have been making shopping decisions based on
the PTC since 2011, without any Commission finding that such framework sends a message to

customers that default service is somehow “superior” to competitive offerings.3®

OCA

The OCA is opposed to the RESA request that the Commission open a statewide
investigation to result in elimination of the price to compare term as part of the messaging about
consumer choices between default service or offerings by EGSs. According to the OCA,
RESA’s premise that the state of the competitive market is stagnant is unsound and ignores
important provisions of the Public Utility Code which require the procurement of default supply
through competitive processes, inclusive of a prudent mix of contracts of varying durations. The
OCA next highlights the futility of RESA request by pointing out that RESA’s suggested new
label would not alter how the price to compare rate is developed.®*°

336 PECO M.B. at 19-20; see also PECO St. 3-R at 59; see also OCA St. 2 at 12-13; TURN/CAUSE-
PA St. 1 at 3-9.

337 PECO M.B. at 20; see also PECO St. 3-R at 59-60.
338 PECO M.B. at 20; see RESA St. 1 at 18.

339 PECO M.B. at 20; see PECO St. 1-R at 24.

340 OCA M.B. at 25.
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The OCA also disputes RESA’s position that EGSs have innovative services and
favorably priced products that they would have marketed, but for barriers including default
service and the price to compare concept.3*! It deems RESA’s request that the Commission
eliminate the use of price to compare in messaging unreasonable, given the costs incurred, the
years of consumer education that would be wiped away and the resulting customer confusion
about how to shop and compare.®*? Lastly, the OCA notes that RESA’s professed concern that
ratepayers should be spared from more expense — regarding PECO’s TOU rate offering — does
not carryover to RESA’s request for a statewide investigation to result in RESA’s specific
affirmative relief.3*® In view of these, the OCA submits that the grant of the RESA request is not

necessary and is not in the public interest.

TURN/CAUSE-PA

TURN/CAUSE-PA disagree with RESA’s contention that use of the PTC
undermines consumers’ ability to understand other non-cost-based characteristics of EGS offers
and so impedes development of a “truly competitive market.”3** They opine that at the heart of
RESA’s position is dissatisfaction with the number of residential customers choosing EGS
supply.®* According to TURN/CAUSE-PA, RESA is seeking to open a statewide investigation
in order to pursue policy changes that lead more residential customers to choose EGS products,
and to undermine consumer comparisons of EGS products with EDC’s PTC. TURN/CAUSE-
PA urge the Commission to reject RESA’s proposal, as it is not factually supported nor legally

founded.346

341 OCA M.B. at 25; OCA St. 2R at 2-4.

342 OCA M.B. at 25; OCA St. 2R at 4.

343 OCA M.B. at 25-26; see also RESA St. 1R at 14-15.

344 RESA St. 1 at 9.

345 TURN/CAUSE-PA R.B. at 15 (citing RESA St. 1 at 4; RESA St. 1-SR at 3-4).
346 TURN/CAUSE-PA R.B. at 15-16.
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TURN/CAUSE-PA explain that the Choice Act was intended to encourage
competition for the purpose of benefitting consumers with lower costs.3*” As the Choice Act
recognizes the central importance of electricity costs, TURN/CAUSE-PA argue that RESA’s
position against consumer comparisons of EGS products with EDC’s PTCs is fundamentally
flawed.3*® They maintain that a consumer’s ability to compare EGS offers to default service
based on price is precisely what the General Assembly intended in establishing the competitive

market for electricity, and point to Commonwealth Court’s explanation that,

The purpose of the Competition Act is clear: to relinquish the
local utilities” monopoly control over the generation of
electricity and to invite competition in an effort to lower electric
generation rates for the citizens of this Commonwealth. 34

Based on the above, TURN/CAUSE-PA conclude that RESA’s efforts are inconsistent with this
legislative purpose and clearly intended to achieve an opposite goal: to distort or obfuscate price
comparisons in order to charge higher generation rates to residential customers.

Next, TURN/CAUSE-PA contend that the Commission should not undermine
efforts to educate consumers in order that they can make meaningful price comparisons. They
join the OCA in its opposition of RESA proposed statewide investigation and efforts to challenge

the terminology, Price to Compare or PTC adopted by Commission regulation.3°

The use of the term Price to Compare permeates the
Commission’s educational messaging about the retail energy
market, appears on all EDC customer bills, and is the basis for
comparing offers among suppliers and with default service on
the Commission’s shopping web portal. The suggestion that the
costs incurred, and years of customer education should be wiped

347 TURN/CAUSE-PA R.B. at 16 (citing 66 Pa.C.S § 3802(4)-(6)) (“Rates for electricity in this
Commonwealth are on average higher than the national average.... Competitive market forces are more effective
than economic regulation in controlling the cost of generating electricity. The cost of electricity is an important
factor....”) (paragraph numbering omitted).

348 TURN/CAUSE-PA R.B. at 16.

349 TURN/CAUSE-PA R.B. at 16 (citing Indianapolis Power & Light Co. v. Pa. Pub. Util. Comm 'n,
711 A.2d 1071, 1078 (Pa. Cmwlth. 1998)).

350 TURN/CAUSE-PA R.B. at 17; see also 52 Pa. Code § 54.182.
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away in favor of a different term for the same service and to
promote customer confusion about how to shop and compare is
not reasonable.5%

To the OCA’s position, TURN/CAUSE-PA adds the testimony of its own witness Marx, which
showed that, for the six-year period from January 2018 through December 2023:

e Residential customers choosing to shop for EGS supply were
charged between 32% and 81% more per month than residential
default service customers.%?

e Residential shopping customers were charged, on average,
57% more than residential default service customers.®*3

e In total, residential shopping customers were charged
$801,873,392.57 more than they would have been charged at
PECO’s PTC.>**

e EGS bhilled residential revenues were nearly 150% of the
revenues that would have been billed at PECO’s PTC.%%®

e Residential customers choosing to shop for EGS supply were
charged, on average, $0.0328 per kwWh more than residential
customers choosing to remain on default service.>*

e The average per kWh charges imposed by EGSs in excess of
the default service price ranged from $0.023 to $0.055.%%’

e CLI customers choosing to shop face, on average, the
highest EGS charges in the market, exceeding the average EGS

351 TURN/CAUSE-PA R.B. at 17.

352 TURN/CAUSE-PA R.B. at 17; see also TURN/CAUSE-PA St. 1 at 7.
353 TURN/CAUSE-PA R.B. at 17; see also TURN/CAUSE-PA St. 1 at 7.
354 TURN/CAUSE-PA R.B. at 17; see also TURN/CAUSE-PA St. 1 at 7.
3% TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1 at 11.
356 TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1 at 10.
357 TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1 at 10.
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charges for non-CLI residential customers in every month
between February 2019 and December 2023.%%

According to TURN/CAUSE-PA, these figures demonstrate conclusively that residential
customers who choose to shop with an EGS experience higher prices, on average, than those
who choose default service. In them, TURN/CAUSE-PA see the very basis for continuing to
empower customers to make informed choices about the price they pay for energy based on the
PTC.*®

As a consequence of their experience with EGS supply, and the concomitant
higher monthly charges billed, TURN/CAUSE-PA contend that residential customers are
increasingly choosing default service because it offers “a stable option for energy services that
provides the least cost over time and is not subject to frequent, even daily, adjustments based on
market forces.”*®® More importantly, TURN/CAUSE-PA submit that residential customers are
increasingly choosing to remain with or return to default service because they are experiencing
higher costs when they choose to shop for EGS supply.®®! They point to the declining rate of
residential shopping, starting at 33% in January 2018, and ending at 21% in December 2023%¢2 to
substantiate their averment. And they submit that the reason residential customers are choosing
default service in increasing number can be found in the price information summarized in Ms.
Marx’ testimony above. Indeed, residential customers did not, on average, save money by
shopping for EGS supply in any month in the 72-month period from January 2018 through
December 2023. “Declining rates of residential shopping clearly correspond to the growing
knowledge among the customer base that EGS offers very rarely present opportunities for

significant savings.”3%3

358 TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1 at 12-13.
359 TURN/CAUSE-PA R.B. at 18.

360 TURN/CAUSE-PA R.B. at 18 (citing TURN/CAUSE-PA St. 1-R at 3-4).
361 TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1-SR at 3.
362 TURN/CAUSE-PA R.B. at 18; see also TURN/CAUSE-PA St. 1 at 13-14.
363 TURN/CAUSE-PA R.B. at 18-19 (citing TURN/CAUSE-PA St. 1-R at 5).
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In their Reply Brief, TURN/CAUSE-PA debunk RESA’s claim that residential
customers have available to them “lower priced” products in the competitive market, but are
being misled by the PTC.3%* On the contrary, TURN/CAUSE-PA argue that it is RESA’s
identification of supposed “lower priced” products that is “misleading and incomplete.” They

365 purporting to compare EGS offers with

366

explain that RESA’s Energy Market Savings Reports,
EDC PTCs, only utilize the per kWh charges associated with the various EGS offers.
Accordingly, RESAs supposed “lower priced” products completely disregard other charges
imposed by EGSs such as monthly fees and customer charges. As Ms. Marx explains,
comparing the lowest cost per kWh EGS offer available on May 18, 2024 (SFE Energy, $0.0469
per kWh) to PECO’s PTC of $0.0943 on the same date would inaccurately lead to a conclusion
that one could obtain substantial savings by enrolling in this product. This conclusion would be
incorrect, however, because low priced offers like the illustrative example provided by SFE
Energy typically impose other fees.**’ Indeed, because SFE Energy’s product includes a $20.99
monthly service fee as well as a daily commaodity fee of $0.69, a typical residential customer
using 700 kWh of electricity would pay more than $8, or roughly 13%, more for electricity if it
selected this, supposedly “lower priced” offer.%®® In TURN/CAUSE-PA’s view, this
demonstrates that RESA’s contention regarding “lower priced” offers is not based upon actual

supplier charges.>®

Lastly, TURN/CAUSE-PA submit that RESA’s premise that the market is
stagnant is erroneous. They point to PECO’s testimony that there are nearly 100 EGSs
competing to serve PECO customers and EGSs currently serve 52% of total electric load in
PECO’s service territory.3’® Also, they aver that RESA failed to demonstrate that a statewide

investigation would benefit residential customers seeking to obtain savings consistent with the

364 TURN/CAUSE-PA R.B. at 19; see also RESA M.B. at 22; RESA St. 1-R at 8.

365 TURN/CAUSE-PA R.B. at 19; see also RESA St. 1-R at Exhibit FC-7, FC-8.

366 TURN/CAUSE-PA R.B. at 19; see also TURN/CAUSE-PA St. 1-SR at 3.

367 TURN/CAUSE-PA R.B. at 19; see also TURN/CAUSE-PA St. 1-SR at 4.

368 TURN/CAUSE-PA R.B. at 19; see also TURN/CAUSE-PA St. 1-SR at 4-6.

369 TURN/CAUSE-PA R.B. at 19-20; see also TURN/CAUSE-PA St. 1-SR at 3-4

370 TURN/CAUSE-PA R.B. at 20; see also PECO M.B. at 19; PECO St. 3-R at 57-58.
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purposes of the Choice Act. The evidence shows that EGSs consistently seek to charge
residential customers more than PECO’s PTC. Based on the above, TURN/CAUSE-PA
recommend that the Commission reject RESA’s proposed statewide investigation because the

purposes it intends to serve are inconsistent with Pennsylvania law.*"*

Statewide Commission Investigation of Default Service Messaging Disposition

RESA requests that the Commission open a statewide investigation of default
service messaging. As the proponent of an order in this proceeding, the burden lies with RESA
to establish that it is entitled to the relief it is seeking.®’> After considering the record evidence
on this matter, we find that RESA did not carry its burden of proving that changing the
messaging of the default service product would allow EGSs to “develop more innovative and a
greater variety of competitive products” and ultimately fulfill the legislative purpose behind the
Competition Act — the lowering of the electric generation rates for the citizens of the
Commonwealth. 3”3 Moreover, we agree with PAIEUG that any such statewide investigation
should be initiated through a separate petition to permit all stakeholders to comment and not

initiated through a single EDC’s default service proceeding.®’*

We recommend that the Commission reject RESA’s proposed statewide

investigation into default service and use of the PTC to evaluate EGS offers.

s TURN/CAUSE-PA R.B. at 20.
32 66 Pa.C.S. §332(a).

373 Indianapolis Power & Light Co. v. Pa. Pub. Util. Comm’n, 711 A.2d 1071, 1078 (Pa. Cmwlth.
1998).

374 PAIEUG M.B. at 5.
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b. PECO’s Proposed Residential Customer Bill Format Changes

RESA

In its filing, PECO proposed to add a chart to the first page of shopping
residential customers’ bills which the Company purports will compare the customer’s total
supplier charges for the billing period with what they would have paid if they were on default
service.3”> While PECO claims this proposal will be informative and provide transparency for
customers, RESA opposes this proposal as violating the Competition Act, being overly

simplistic, and having the potential for misleading and confusing to customers.

More specifically, RESA argues that PECO’s proposal to add a comparison chart
to the customer’s bill is problematic because it inherently judges the customer’s choice of EGS
and retail product in relation to default service, and perpetuates the idea that default service is
superior based only on an oversimplified price comparison.3’® This, according to RESA, runs
afoul of the Competition Act, which specifically gives customers direct access to shop for
competitive generation supply, as well as the option to choose between a variety of products and
services.®”” RESA submits that the Competition Act also does not anticipate any input or
judgement from the EDC on the customer’s shopping choices being included on the customer’s
bill. Rather, the Competition Act only anticipated that customer bills would include sufficient
information to determine the basis for the charges reflected on the bill 3’8 and not any

comparison to the default service rate.3"®

In addition to violating the Competition Act, RESA avers that the default service

product and an EGS’s retail product are priced differently, such that PECO’s overly simplified

375 PECO St. No. 1 at 29; PECO Exh. SD-6.
37 RESA M.B. at 37.

a7 Id. at 37-38.

378 66 Pa.C.S. § 2807(c).

379 RESA M.B. at 38.
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comparison would be misleading and would not provide a true “apples-to-apples” comparison.>&

Including a visual graph to display the difference between the supplier price and the default
service rate in effect at a particular point in time does not account for the nature of the contract,
the length of the contract, or other variables that may result in the price being higher than the
PTC in a particular month. For example, the customer may have selected a product that includes
renewable energy, provides for long-term price stability, or other benefits that may result in a
price that is higher than the PTC at a particular point in time.®! The snapshot that PECO
proposes to provide would not account for the added value provided by these types of products.
Additionally, by displaying charges that are lower than the PTC in green and higher than the
PTC in red, the chart would implicitly suggest a judgement of the customer’s shopping choices,
even if they may have specifically chosen a renewable product, for example, that may have a
higher price in that particular month.3%2 The competitive market gives customers the option to
choose from a variety of products based on their needs,*® but RESA opines that PECO’s
proposal ignores the distinctions between the default service rate and the competitive supply
product and presents the information in a way that is impermissibly biased in favor of default

service.

Additionally, RESA notes that the default service rate and the EGS’s price are
developed in entirely different ways.3®* PECO’s default service rate is the result of a highly
regulated procurement process requiring PUC approval of the utility’s default service plan, while
competitive retail supply products are based on the current market and reflect retail costs and an
associated risk premium to account for future changes in the costs to serve customers.®
According to RESA, PECO’s proposed comparison chart improperly implies that these products

are developed in similar way and are therefore comparable.®

380 RESA M.B. at 38; RESA St. No. 1 at 19.

381 RESA M.B. at 38; RESA St. No. 1 at 20-21.
382 RESA St. No. at 19.

383 RESA M.B. at 38-39; 66 Pa.C.S. § 2804(2).
384 RESA M.B at 39.

385 RESA St. No. 1 at 22.

386 RESA M.B. at 39.
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RESA opposes not only PECO’s original proposal but also the version included in
the Joint Petition which removes the third column of the proposed chart in PECO Exhibit SD-6
showing the variance between the two charges. 37 It declares it an insufficient improvement
over the original and strongly encourages the Commission to reject PECO’s proposal in its
entirety, as this is the only option that promotes competition consistent with the goals and

requirements of the Competition Act.38®

Alternatively, if the Commission does not outright reject this proposal, RESA
recommends that the Commission direct PECO to include specific disclosures about the price
comparison on any bill redesign, to be developed through a collaborative process and submitted
to the Commission for approval prior to implementation.®®® RESA believes that these
disclosures should include statements on the nature of PECO’s default service rate, and
disclosures about PECO’s lack of knowledge about specific characteristics of the EGS’s products
or prices.>® It points out that there is adequate time for a collaborative process to develop such
disclosures, since the Company is not proposing to implement these bill changes until two years
after the start of this default service plan.3®! Lastly, RESA proposes that the Commission direct
PECO to consider providing more space on the consolidated utility bill for suppliers to do
customer-specific messaging and otherwise explain how the supplier product is different from
the default service rate.3%?

387 RESA M.B. at 40 (referring to Joint Petition { 66).
388 RESA M.B. at 40.
389 RESA M.B. at 40; RESA St. No. 1 at 23.

390 Id
391 Id
392 Id
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NRG

NRG strongly supports RESA in its opposition to PECO’s proposal for residential
customer bill format changes.3® It argues that the proposal creates misleading comparisons of
very different pricing structures without any context or useful information for consumers to
understand. NRG notes that no other utility has a similar price comparison chart and agrees with
RESA that PECO’s proposal is “anti-competitive, misleading and serving no significant purpose
beyond further entrenching the view that default service supply is the superior supply product for

customers based solely on price.”%%

PECO

In its Main Brief, PECO lists several reasons why the objections voiced by RESA
do not justify rejection of the new bill disclosure providing a dollars and cents comparison of the
customer’s total supplier charges for the billing period and what the charges would have been
under PECO’s PTC. First, PECO argues that the new bill disclosure outlined in the Settlement
was thoughtfully developed based on the Company’s stakeholder collaborative held in January
2021, and several EGSs participated in those discussions. Moreover, PECO’s consolidated
billing option provides ample space for EGSs to describe their products and pricing.
Specifically, providing up to four lines with 80 characters per line which is approximately double
the amount of space that EGSs, including several RESA members, currently use to describe their
offers on PaPowerSwitch.com. As such, PECO maintains that there is no need to provide
additional space to EGSs on the utility consolidated bill to accommodate RESA’s recommended
disclosures on the nature of PECQO’s default service procurement approach and EGS products

and services.3%

393 NRG M.B. at 7.
394 NRG M.B. at 7 (citing RESA St. No. 1 at 23).
395 PECO M.B. at 21-22; see also PECO St. 1 at 29; PECO St. 1-R at 26-27.
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OCA

Initially, the OCA recommended that PECO not require Commission approval
through the DSP proceeding to implement the residential bill format modification. The OCA
witness Alexander determined that residential customers participating in the SOP would benefit
from the monthly presentation of the supplier charge and usage at the PTC.3% However, the
OCA avers that by including the proposal as part its DSP Petition, PECO has provided notice of
the planned change and the resulting Joint Petition terms are supported by the record and will
benefit the public.3’

In its Main Brief, the OCA takes issue with RESA’s position that less information
available to consumers is better for the competitive market, finding the position to be unfounded
and no ground for the rejection of these Joint Petition provisions. According to the OCA,
RESA’s suggestion that the Commission deny PECO’s proposal so that the concept of consumer
messaging might be reviewed in a future statewide investigation is not reasonable nor
productive. Additionally, RESA’s alternative request that the Commission order PECO to
provide more messaging space on the residential bill is also unnecessary, as EGSs have multiple
channels to communicate with the public and their customers regarding the products and services
offered.3%

TURN/CAUSE-PA

TURN/CAUSE-PA disagree with RESA’s argument that the bill format change
proposed by PECO is “problematic because it inherently judges the customer’s choice of EGS
and retail product in relation to default service, and perpetuates the idea that default service is
superior based only on an oversimplified price comparison.”3*® According to TURN/CAUSE-

PA, this assertion is incorrect because PECO’s bill format change simply performs the

3% OCA M.B. at 28; see also OCA St. 2 at 2, 4.
397 OCA M.B. at 28.

398 OCA M.B. at 28; OCA St. 2SR at 8.

399 RESA M.B. at 37.
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mathematical task of calculating EGS charges on a per kWh basis. This task involves no

judgment and in no way places the PTC in a superior position relative to EGS charges.*%

TURN/CAUSE-PA repeats its observation that many EGS offers include pricing
data that is not readily comparable to the per kWh PTC on PECO’s bills and the Commission’s
papowerswitch.com website.**r Using the example of SFE Energy’s offer, TURN/CAUSE-PA
illustrates how the Commission’s website inaccurately reports an estimated monthly cost of
$32.83, based solely on the per kwh charges and omitting the monthly and daily charges
embedded in this offer.*%> According to TURN/CAUSE-PA, this example, and the challenges
associated with determining what the actual costs may be of choosing EGS supply, more than

justify the inclusion of the comparison of charges on the PECO bill.

Next, TURN/CAUSE-PA disagree with RESA’s arguments that default service
and EGS prices are developed in different ways;**® that the depiction of EGS charges alongside
the PTC “does not provide clear and transparent information to residential customers” and fails
to explain how pricing is determined;*®* or that price information, alone, fails to take into
consideration the nature of the contract, its length, or “any other reason why the price in a

particular month may be higher.”4%

In their response, TURN/CAUSE-PA maintain that RESA’s position disregards
the substantial evidence that customers do, in fact, take into account non-price considerations
when selecting EGS supply. They explain that highlighting the cost of EGS supply versus
PECO’s PTC on the bill does not “devalue” other non-cost considerations.**® Indeed, consumers

who choose to pay more for other services should be empowered to make an affirmative choice

400 TURN/CAUSE-PA R.B. at 21.

401 TURN/CAUSE-PA R.B. at 22.

402 TURN/CAUSE-PA R.B. at 22; see also TURN/CAUSE-PA St. 1-SR at 6, Exh. IX at 1.
403 TURN/CAUSE-PA R.B. at 22, see also RESA M.B. at 38-39.

404 TURN/CAUSE-PA R.B. at 22 (citing RESA St. 1 at 19).

405 TURN/CAUSE-PA R.B. at 22 (citing RESA St. 1 at 20).

406 TURN/CAUSE-PA R.B. at 23.
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to do s0.*%” Given that customers may affirmatively select EGS offers with the knowledge that
their bills will be higher (for example, to procure green energy products), or will offer long-term
savings at risk of short-term higher pricing, TURN/CAUSE-PA conclude that RESA’s concerns
about PECO’s proposal are unfounded.

Moreover, TURN/CAUSE-PA attacks the new argument first introduced by
RESA in its Main Brief, that Section 2807(c) of the Choice Act only permits EDC bills to
include “sufficient information to determine the basis for the charges” and prohibits “any input
or judgement [sic] from the EDC on the customer’s shopping choices.”*®® TURN/CAUSE-PA
reiterate their explanation that PECO’s bill format change simply performs a mathematical
calculation to depict EGS charges on a per kWh basis to enable a transparent comparison of
overall cost, a function that entails no judgment or value consideration. They disagree with
RESA’s selective reading of Section 2807(c), which ignores the requirement that customer bills
“contain unbundled charges sufficient to enable the customer to determine the basis for those
charges.”*% TURN/CAUSE-PA clarify that PECO’s proposed bill format does not “bundle”
charges at all and, if anything, provides even more information to assist the customer in
understanding the bill.*1® They decry RESA’s contention that Section 2807(c) imposes a ceiling

on what can be included on a PECO bill when in fact it merely sets a floor.

In addition, TURN/CAUSE-PA dispute RESA’s alternative proposal that the

Commission require PECO to make additional disclosures “regarding PECO’s lack of

99411

knowledge about specific characteristics of the EGS’s products or prices”*** and provide “more

space on the consolidated utility bill for suppliers to do customer-specific messaging and
otherwise explain how the supplier product is different from the default service rate.”*!2

TURN/CAUSE-PA consider these proposals inappropriate and unnecessary. They maintain that

407 TURN/CAUSE-PA R.B. at 23; see also TURN/CAUSE-PA St. 1-R at 8.

408 TURN/CAUSE-PA R.B. at 23-24 (citing RESA M.B. at 38).

409 TURN/CAUSE-PA R.B. at 24 (citing 66 Pa.C.S. § 2807(c)(1)) (emphasis added).

410 TURN/CAUSE-PA R.B. at 24; see also 66 Pa.C.S. § 2807(c).

41l TURN/CAUSE-PA R.B. at 24 (citing RESA M.B. at 40); RESA St. 1 at 23; RESA St. 1-SR at 8.
412 TURN/CAUSE-PA R.B. at 24-25 (citing RESA M.B. at 40-41).
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PECO bills are not the appropriate context for customer-specific marketing sought by RESA 413
“EGSs are heavily engaged in marketing outside of the billing context and can continue to
communicate with their customers on a direct basis without the need to add clutter to PECO
bills.”*1* Also, narrative communication from PECO regarding EGS charges should be limited
in the billing context so as to not suggest endorsement of EGS supply or affiliation with EGS
suppliers. Accordingly, because this proceeding will not limit EGSs’ ability to explain the
purported value of their products directly to consumers, TURN/CAUSE-PA conclude that there

is no reasonable basis to require PECO to provide additional messaging on its customers’ bills.*!®

PECQ’s Proposed Residential Customer Bill Format Changes Disposition

Upon consideration of the record in this matter and the parties’ respective
arguments, we find RESA and NRG’s arguments that PECQO’s billing format proposal is anti-
competitive or somehow violates the Competition Act to be without merit. We find that PECO’s
proposed change to the bill format does not inhibit or prohibit a customer from shopping with
their chosen EGS in any way, nor does it preclude an EGS from conveying the value of its
product through on-bill messaging or any other communications the EGS wants to make with its
customers. There is no inherent or implicit judgment in showing the EGS price a customer is
paying for generation service and the additional benefits an EGS provides and default service
charges for the equivalent amount of generation, nor is the billing format precluded in any way
by the statutory language of Section 2807(c) of the Code, as RESA contends. On the contrary,
PECO’s proposed bill presentment changes are vital to helping customers understand and
evaluate, on an ongoing basis, whether their EGS prices are consistent with their expectations.
Accordingly, we recommend that the Commission reject RESA’s argument that PECO’s
proposed bill format change is in violation of the Competition Act and approve the Joint Petition

without modification for being in the public interest and supported by the record.

413 TURN/CAUSE-PA R.B. at 25.
414 TURN/CAUSE-PA St. 1-R at 9.
415 TURN/CAUSE-PA R.B. at 25-26.
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C. Supplier Issues During PECO’s Customer Information System Upgrade

RESA

In its Main Brief, RESA avers that when implementing its Customer Information
System (“CIS”) upgrade, PECO completely ignored the needs of suppliers to efficiently access
PECO’s system or to communicate with PECO regarding customer enrollments. RESA submits
that PECO’s actions violated the rights of both the EGSs and shopping customers under the
Competition Act, by inhibiting direct access to PECO’s system that is essential for EGSs to
enroll customers and supply electric generation service to those customers, and which is required

by the Competition Act.*®

RESA highlighted a number of problems that have affected suppliers and
customers during PECO’s CIS transition.*!” For example, PECO has assigned customers a
“Choice ID” to be used instead of an account number to change their supplier. However, the
Choice ID number contains the same number of digits as the utility account number so the
numbers are easily confused.**® Further, customers had not received any bills with the new
Choice ID on them, and the Eligible Customer List (“ECL”) also had not been updated to include
the new Choice IDs, so neither customers nor suppliers had the ability to access the Choice ID
which is an essential piece of information needed to change suppliers.*® When customers called
PECO asking for their Choice IDs, they were instead given their new account numbers, and their
enrollments were later rejected because the correct Choice ID was not provided. PECO
subsequently refused to work with the suppliers to match the account number to the Choice ID,

resulting in many customers being unable to enroll as requested.*?

416 RESA M.B. at 42; see also 66 Pa.C.S. §§ 2802(14), 2804(2).
a7 RESA M.B. at 42.

418 RESA St. No. 1 at 25.
419 Id.

420 Id. at 25-26.
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RESA members also experienced issues with the rejection of invoices for supplier
customer accounts that have been closed by PECO. PECO advised suppliers to issue separate
bills, or dual bill customers for these charges while the Company worked to resolve the issue.
However, RESA points out that this was neither possible nor legal under PECO’s tariff
provisions governing its Purchase of Receivables (“POR”) program and the Commission’s

regulations, which require suppliers to honor the billing method chosen by the customer.*?

To correct these issues and any additional issues that may arise, RESA
recommends that, going forward, PECO be directed to include specific processes to work
collaboratively with competitive suppliers to provide reasonable support to their ability to
provide service and enroll customers.*?? Specifically, RESA recommends that PECO be directed
to: (1) provide daily updates to competitive suppliers and weekly updates to Commission staff
for at least the first 90 days of any system upgrade, including reporting on the number of issues
identified by suppliers, the number of customers impacted, an explanation of efforts to resolve
those issues without placing an undue burden on suppliers, and the estimated timeline for
resolution; (2) assign each competitive supplier a consistent point of contact for addressing CIS
upgrade issues experienced by that supplier; and (3) exercise flexibility when troubleshooting
supplier issues with the goal of offering realistic solutions that do not unduly burden the supplier
and ensure the best possible customer experience.*>®> RESA posits that its proposals will help
prevent a similar outcome when future challenges arise and requests that the Commission direct
PECO to implement these processes to improve communication and ensure that customers

continue to have access to competitive supply consistent with the goals of the Competition Act.

NRG

NRG supports RESA’s position on this issue.*?*

421 RESA M.B. at 43; see 52 Pa. Code § 54.4(b)(8), (9).
422 RESA M.B. at 43; RESA St. No. 1 at 27.

423 RESA M.B. at 43; RESA St. No. 1 at 27.

424 NRG M.B. at 7.
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PECO

PECO rejects RESA’s proposals as unwarranted. It points out that, by the time of
the Commission’s Final Order in this proceeding, PECO’s new CIS will have been in place for
almost eight months — well beyond the 90 days of reporting recommended by RESA. PECO
explains that prior to going live, PECO held webinars and issued several supplier bulletins
regarding the CIS upgrade, including a webinar in June 2023 and in December 2023 attended by
26 and 60 RESA members, respectively, where the transition to new Choice IDs was discussed
in detail. Once the new CIS was put in place, PECO resolved the technical issues that caused
rejection of some EGS invoices mentioned in direct testimony.*?®> Moreover, providing a direct
point of contact for each of the 98 EGSs registered in PECO’s service area is not feasible
because the Energy Acquisition team responsible for handling EGS-related inquiries consists of
four employees. That team collectively responded to approximately 1,600 supplier inquiries

regarding the CIS upgrade in the last three months.*?

Supplier Issues During PECO’s Customer Information System Upgrade Disposition

The record in this proceeding indicates that the technical issues identified by
RESA have long been resolved. RESA is now proposing changes to address “any future issues
that may arise” or “any bugs that may continue to arise.”*?’ However, RESA’s speculation about
future problems provides no grounds for PECO to implement and incur the costs of a new regime
of daily and weekly updates for all the EGSs in its service territory, new staff assignments to
individual EGSs, and a new standard for interacting with the EGSs. For these reasons, we
recommend that the Commission reject RESA’s CIS-related recommendations and approve the

Joint Petition without modifications.

425 PECO M.B. at 22; PECO St. 1-R at 29.
426 PECO M.B. at 23.
421 RESA M.B. at 44.
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VI.  CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of
this proceeding. 66 Pa.C.S. 88 2801-2815; 52 Pa. Code 8§ 54.181-54.189.

2. The party seeking to enforce a rule or order from the Commission has the
burden of proof in that proceeding. 66 Pa.C.S. § 332(a).

3. A party’s burden of proof is met by establishing a preponderance of the
evidence, which requires proof by a greater weight of the evidence. See Samuel J. Lansberry,
Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602 (Pa. Cmwilth. 1990).

4. The policy of the Commission is to encourage settlements. 52 Pa. Code
§ 5.231.

5. To determine whether the parties’ settlement should be approved, one
must decide whether the settlement promotes the public interest. See Pa. Pub. Util. Comm 'n. v.
York Water Co., Docket No. R-00049165 (Order entered Oct. 4, 2004); Pa. Pub. Util. Comm n.
v. C.S. Water and Sewer Assoc., 74 Pa.P.U.C. 767 (1991); Pa. Pub. Util. Comm 'n. v. Phila. Elec.
Co., 60 Pa.P.U.C. 1 (1985).

6. Under the Electricity Generation Customer Choice and Competition Act,
66 Pa.C.S. 88 28012815, PECO Energy Company, as a Pennsylvania electric distribution
company and default service supplier, has a fundamental obligation to provide competitively
procured, reliable electric generation service to default service customers at least cost over time.
66 Pa.C.S. 8 2807(e)(3.4).

7. The Commission’s regulations and Policy Statement provide that default
service providers should design procurement classes based upon peak loads of 0-25 kW, 25-500

kW, and 500 kW and greater, but default service providers may propose to depart from these

110



specific ranges, including to “preserve existing customer classes.” 52 Pa. Code § 54.187; 52 Pa.

Code § 69.1805.

8. Both the Competition Act and the AEPS Act require default service
providers obtain an increasing percentage of electricity sold to retail customers from alternative
energy sources as measured by AECs. See 66 Pa.C.S. § 2807(e)(3.6); 73 P.S. 8§ 1648.1-1648.8.

9. The AEPS Act also includes a “set-aside” that requires some of those
AECs to be derived from solar photovoltaic facilities. Under Act 40 of 2017, PECO must meet
its future solar AEPS requirements using solar AECs generated from solar energy facilities in the
Commonwealth. During DSP VI, PECO’s solar AEPS requirement will be 0.5% of its total
default service load. 73 P.S. § 1648.3(b)(2)(xv).

10. The Commission’s default service regulations provide that the competitive
bid solicitation process shall be subject to monitoring by the Commission or an independent third
party selected by a default service provider in consultation with the Commission. See 52 Pa.
Code § 54.186(c)(3).

11. In considering the approval of a default service program, the Public Utility
Code requires the Commission to find that neither the default service provider nor any affiliated
interest has withheld from the market any generation supply in a manner that violates federal
law. See 66 Pa.C.S. 8 2807(e)(3.7)(iii).

12.  Act 129 requires EDCs to offer a TOU rate option to all default service
customers with a smart meter. 66 Pa.C.S. § 2807(f)(5).

13. The Commission has recognized that Act 129 makes clear that an EDC’s
TOU program should be optional for default service customers. See Investigation into Default
Serv. and PJM Interconnection, LLC Settlement Reforms, Docket No. M-2019-3007101, p. 6
(Secretarial Letter issued Jan. 23, 2020).
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14.  Act 129 provides that residential or commercial customers may elect to

participate in time-of-use rates or real-time pricing. 66 Pa.C.S. 8 2807(f)(5).

15.  The Commission’s regulations provide that the term of a default service
program subsequent to the initial program will be determined by the Commission. See 52 Pa.
Code § 54.182(d).

16.  The Commission has the clear authority to “bend” competition where
necessary. See Retail Energy Supply Ass’n v. Pa. Pub. Util. Comm’n, 185 A.3d 1206, 1221 (Pa.
Cmwilth. 2018); Coalition for Affordable Util. Servs. & Energy Efficiency in PA. et al. v. Pa.
Pub. Util. Comm’'n, 120 A.3d 1087, 1093, 1103 (Pa. Cmwlth. 2015); 66 Pa.C.S. 8§ 2801-2815.

17. The Commonwealth Court stated that the Customer Choice Act “does not
demand absolute and unbridled competition.” Coalition for Affordable Util. Servs. & Energy
Efficiency in PA. v. Pa. Pub. Util. Comm’n, 120 A.3d 1087, 1093, 1103 (Pa. Cmwlth. 2015).

18. The Commonwealth Court stated that “under certain circumstances,
unbridled competition may have to give way to other important concerns.” Coalition for
Affordable Util. Servs. & Energy Efficiency in PA. v. Pa. Pub. Util. Comm 'n, 120 A.3d 1087,
1103 (Pa. Cmwilth. 2015).

19.  The Commission was clear that the SOP for an individual EDC would be
shaped by facts and circumstances specific to the EDC, as reviewed during the EDC’s
subsequent DSP proceedings. See Investigation of Pennsylvania’s Retail Electricity Market:
Intermediate Work Plan, Docket No. 1-2011-2337952 (Final Order entered Mar. 1, 2012)

20.  The Commission has approved requests by the First Energy Companies
and Duquesne Light to include a CPP as part of those EDCs process for procurement of default
supply, to address the uncertainty of when PJM will conduct a BRA for capacity. Joint Petition
of Metropolitan Edison, et al for Approval to Modify their Default Service Program, Docket No.
P-2021-3030012 (Order entered Aug. 4, 2022); Petition of Duquesne Light Co. for Approval to

112



Modify its Supplier Master Agreement, Docket No. P-2020-3023149 (Order entered Jan. 14,
2021).

21.  PECO has sustained its burden of proving that approval of its default
service program DSP VI is in the public interest. 66 Pa.C.S. § 332(a).

22. RESA and NRG have failed to sustain their burden of proof regarding
their claims. 66 Pa.C.S. § 332(a).

THEREFORE,

IT ISRECOMMENDED:

1. That the Joint Petition for Non-Unanimous Settlement filed July 10, 2024

be granted and the Settlement be approved without modification.

2. That PECO Energy Company’s currently-effective Standard Offer
Program, including the associated cost recovery mechanisms approved in PECO Energy
Company’s prior default service proceedings, be permitted to continue, subject to the applicable

provisions set forth in the Joint Petition and as discussed herein.

3. That the proposed default service program for the period June 1, 2025
through May 31, 2029 be approved, as modified by the Settlement, and the Parties be directed to
comply with the terms of the Joint Petition for Non-Unanimous Settlement as though each term

and condition stated therein had been the subject of an individual ordering paragraph.

4. That NERA Economic Consulting be approved as the independent third-
party evaluator for PECO Energy Company’s default service procurements and long-term solar

procurement.
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5. That PECO Energy Company be permitted to file a tariff supplement as
set forth in the Joint Petition to become effective upon at least one day's notice after entry of the

Commission’s final order in this matter.

6. That PECO Energy Company’s request for a waiver of the Commission’s
regulation at 52 Pa. Code 8§ 54.187 be granted to the extent that is necessary to permit the
Company to continue: (1) to procure generation for three procurement classes; (2) quarterly
filing of hourly-priced default service rates; and (3) semi-annual reconciliation of the over/under
collection component of the GSA for all default service customers as set forth in PECO Energy

Company’s Default Service Program VI, as revised by the Settlement and as discussed herein.

7. That the Retail Energy Supplier Association’s request for a statewide

investigation of default service messaging be denied.

8. That the Retail Energy Supplier Association claims and recommendations

regarding PECO Energy Company ’s new customer information system be dismissed.

9. That the proceeding at Docket No. P-2024-3046008 be terminated and that

the case be marked closed.

Date: September 3, 2024 /s/
Eranda Vero
Administrative Law Judge

Is/
Arlene Ashton
Administrative Law Judge
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