
PENNSYLVANIA 

PUBLIC UTILITY COMMISSION 

Harrisburg, PA  17120 

 

 

 Public Meeting held September 26, 2024 

 

 

Commissioners Present: 

 

Stephen M. DeFrank, Chairman 

Kimberly Barrow, Vice Chair, Statement 

Ralph V. Yanora 

Kathryn L. Zerfuss 

John F. Coleman, Jr. 

 

 

 

Petition of PECO Energy Company for a Finding         P-2021-3024328 

of Necessity Pursuant to 53 P.S. § 10619 that the 

Situation of Two Buildings Associated with a Gas 

Reliability Station in Marple Township, Delaware  

County is Reasonably Necessary for the  

Convenience and Welfare of the Public     
 

 

OPINION AND ORDER 

 



i 

Table of Contents 

 

I. History of the Proceedings ....................................................................................... 2 

II. Background .............................................................................................................. 3 

III. Discussion ................................................................................................................ 7 

A. Legal Standards ............................................................................................. 7 

1. Burden of Proof .................................................................................. 7 

2. Regulation of Natural Gas Infrastructure ........................................... 8 

3. Exemption from Local Zoning Ordinances ...................................... 10 

4. Environmental Rights Amendment .................................................. 12 

B. Positions of the Parties ................................................................................ 13 

C. ALJ’s Amended Initial Decision ................................................................. 15 

D. Exceptions, Replies, and Dispositions ........................................................ 22 

1. Marple Township’s Exceptions, Replies, and Dispositions ............. 22 

a. Marple Township Exception No. 1, PECO’s Reply, and 

Disposition ............................................................................ 22 

(1) Marple Township Exception No. 1 and PECO’s   

Reply .......................................................................... 22 

(2) Disposition ................................................................. 23 

b. Marple Township Exception Nos. 2-7, PECO’s Replies, 

and Disposition ...................................................................... 24 

(1) Marple Township Exception Nos. 2-5 and PECO’s 

Replies ........................................................................ 24 

(2) Marple Township Exception Nos. 6-7 and PECO’s 

Replies ........................................................................ 25 

(3) Disposition ................................................................. 26 

c. Marple Township Exception No. 8, PECO’s Reply, and 

Disposition ............................................................................ 28 

(1) Marple Township Exception No. 8 and PECO’s   

Reply .......................................................................... 28 



ii 

(2) Disposition ................................................................. 29 

d. Marple Township Exception Nos. 9-13, PECO’s Replies, 

and Disposition ...................................................................... 30 

(1) Marple Township Exception No. 9, PECO’s 

Reply, and Disposition ............................................... 30 

i. Marple Township Exception No. 9 and 

PECO’s Reply ................................................. 30 

ii. Disposition ...................................................... 31 

(2) Marple Township Exception No. 10, PECO’s 

Reply and Disposition ................................................ 31 

i. Marple Township Exception No. 10 and 

PECO’s Reply ................................................. 31 

ii. Disposition ...................................................... 32 

(3) Marple Township Exception No. 11, PECO’s 

Reply and Disposition ................................................ 33 

i. Marple Township Exception No. 11 and 

PECO’s Reply ................................................. 33 

ii. Disposition ...................................................... 34 

(4) Marple Township Exception Nos. 12-13, PECO’s 

Replies and Disposition ............................................. 37 

i. Marple Township Exception Nos. 12-13 

and PECO’s Replies ........................................ 37 

ii. Disposition ...................................................... 38 

e. Marple Township Exception Nos. 14-17, PECO’s 

Replies, and Disposition........................................................ 39 

(1) Marple Township Exception Nos. 14-17 and 

PECO’s Replies .......................................................... 39 

(2) Disposition ................................................................. 41 

f. Marple Township Exc. No. 18, PECO’s Reply, and 

Disposition ............................................................................ 42 

(1) Marple Township Exc. No. 18 and PECO’s Reply ... 42 

(2) Disposition ................................................................. 43 



iii 

g. Marple Township Exception Nos. 19-20, PECO’s 

Replies, and Disposition........................................................ 46 

(1) Marple Township Exception Nos. 19-20, PECO’s 

Replies ........................................................................ 46 

(2) Disposition ................................................................. 47 

i. Explosion Impact Radius ................................ 48 

ii. Noise ............................................................... 49 

iii. Heater Emissions ............................................ 49 

2. Ms. Baker’s and Mr. Uhlman’s Exceptions, PECO’s Replies, 

and Dispositions ............................................................................... 50 

a. Ms. Baker’s and Mr. Uhlman’s Exception Nos. 1 and 2, 

PECO’s Replies, and Disposition ......................................... 50 

(1) Ms. Baker’s and Mr. Uhlman’s Exception No. 1 

and PECO’s Reply ..................................................... 50 

(2) Ms. Baker’s and Mr. Uhlman’s Exception No. 2 

and PECO’s Reply ..................................................... 53 

(3) Disposition ................................................................. 55 

b. Ms. Baker’s and Mr. Uhlman’s Exception Nos. 3, 4 and 5, 

PECO’s Replies, and Disposition ......................................... 63 

(1) Ms. Baker’s and Mr. Uhlman’s Exception No. 3 

and PECO’s Reply ..................................................... 63 

(2) Ms. Baker’s and Mr. Uhlman’s Exception No. 4 

and PECO’s Reply ..................................................... 64 

(3) Ms. Baker’s and Mr. Uhlman’s Exception No. 5 

and PECO’s Reply ..................................................... 65 

(4) Disposition ................................................................. 66 

IV. Conclusion .............................................................................................................. 69 

 



2 

BY THE COMMISSION: 

 

Before the Pennsylvania Public Utility Commission (Commission) for 

consideration and disposition are the Exceptions filed on April 23, 2024, by Marple 

Township, Delaware County (Marple Township or the Township), and Julia M. Baker 

(Ms. Baker) and Theodore R. Uhlman (Mr. Uhlman) (collectively, the Intervenors) to the 

Amended Initial Decision (A.I.D.) of Administrative Law Judge (ALJ) Mary D. Long 

issued on April 3, 2024, in the above-captioned proceeding.  PECO Energy Company 

(PECO or the Company) filed its Replies to Exceptions on May 3, 2024.  For the reasons 

stated below, we shall:  (1) grant, in part, and deny, in part, Marple Township’s 

Exceptions; (2) deny Ms. Baker’s and Mr. Uhlman’s Exceptions; and (3) modify the 

Amended Initial Decision, consistent with  this Opinion and Order. 

 

I. History of the Proceedings  

 

On February 26, 2021, PECO filed a Petition for a Finding of Necessity 

Pursuant to 53 P.S. § 10619 (Section 619) that the Situation of Two Buildings Associated 

with a Reliability Station in Marple Township, Delaware County Is Reasonably 

Necessary for the Convenience and Welfare of the Public (Petition).  Following hearings 

and initial adjudication, the Commission approved the Petition.  Specifically, the 

Commission concluded that the situation of PECO’s proposed Buildings was reasonably 

necessary for the convenience or welfare of the public and found that PECO’s proposed 

Reliability Station security fence is a public utility facility, and therefore exempt from 

local land use controls.1  A.I.D. at 1-2. 

 

Thereafter, Marple Township filed a petition for review in the 

Commonwealth Court.  On March 9, 2023, the Commonwealth Court issued a decision 

 
1  Petition of PECO Energy Co., Docket No. P-2021-3024328 (Opinion and 

Order entered March 10, 2022) (Marple I). 
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vacating the Commission’s Opinion and Order in Marple I and remanding the matter to 

the Commission.  The Commonwealth Court instructed the Commission to issue an 

amended decision that “must incorporate the results of a constitutionally sound 

environmental impact review as to siting the so-called ‘Fiber Building’ and ‘Station 

Building’ upon the property located at 2090 Sproul Road in the Township of Marple, 

Pennsylvania.”2  A.I.D. at 2. 

 

Evidentiary hearings were conducted by telephone and began on 

November 14, 2023.  Additional days of hearing were held on November 15, 2023, 

November 17, 2023, and November 28, 2023.  Written testimony and exhibits and 

hearing exhibits were admitted into the record.  A.I.D. at 3. 

 

The Parties filed initial briefs on December 15, 2023.  Reply briefs were 

filed by all Parties on January 3, 2024.  Briefs amici curiae were filed by Citizens for 

Pennsylvania’s Future, the Clean Air Council, the Delaware Riverkeeper, Green 

Amendments for the Generations, and the Energy Association of Pennsylvania.  On 

January 5, 2024, the ALJ issued an interim order closing the record.  A.I.D. at 3. 

 

On April 3, 2024, the Commission served ALJ Long’s Amended Initial 

Decision in this matter.  As noted above, Exceptions were filed on April 23, 2024, by 

Marple Township, and Ms. Baker and Mr. Uhlman.  PECO filed its Replies to Exceptions 

on May 3, 2024.   

 

II. Background  

 

PECO is a certificated natural gas utility providing natural gas service in 

Southeastern Pennsylvania to approximately 534,000 retail customers and transportation 

 
2  Twp. of Marple v. Pa. PUC, 294 A.3d 965 (Pa. Cmwlth. 2023) (Marple II). 
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service to 1,800 large commercial and industrial customers.  PECO and its natural gas 

customers rely on the interstate natural gas pipeline system to deliver natural gas into 

PECO’s distribution system because PECO’s service territory is not in a natural gas 

producing region.  PECO St. 1-RD at 2.   

 

PECO determined, as part of its obligation as a public utility to provide 

reliable service, that it needed to increase its natural gas supply capacity to diminish 

design day constraints and address customer usage growth in Delaware County, including 

Marple Township.  PECO initiated the “Natural Gas Reliability Project” (Reliability 

Project) to address that need.  PECO St. 1-RD at 2.  

 

The proposed Gas Reliability Station (Reliability Station or Station), the 

subject of this proceeding, is part of the Reliability Project, a long-term infrastructure 

project PECO is implementing to increase its capacity supply to diminish its design day 

constraints.3  Marple I at 5 (citing PECO St. 2 at 3-7).  The Station will serve to reduce 

the pressure of the natural gas delivered from Montgomery County to feed into a trunk 

line at the intersection of Lawrence Avenue and Sproul Road in the Township for 

delivery to customers in Delaware County.  PECO St. 1-RD at 2-3.   

 

 
3  According to PECO, the Company is experiencing natural gas supply 

constraints that, over the next ten years, will result in an increased deficit between its 

current supply capacity resources and its calculated design day demand requirements.  

PECO St. 2 at 7-22; PECO Exhs. CPT-1 at 25-31, CPT-2 at 18-25, and CPT-3 at 19-29.  

A “design day” is a 24-hour period of demand which is used as a basis for planning gas 

capacity requirements.  “Design day requirements” refer to the amount of gas needed to 

meet customer needs during design day conditions.  PECO St. 2 at 3-7.  “Design day 

conditions” are defined as an average temperature of zero-degrees Fahrenheit for the 

24-hour “gas day” period.  A “gas day” runs from 10 a.m. until 10 a.m. the following 

day.  PECO St. 2 at 3.  Marple I at 5, n.3. 
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The location selected for the Station is zoned as “Neighborhood Center 

District” (ND).  Marple Township Zoning Ordinance, Section 300-39; Exh. C to Petition.  

According to the Marple Township Ordinance, the intent of the district is as follows:  

 

The intent of the N Neighborhood Center District is to 

provide appropriate locations and development standards for 

low-intensity commercial uses where more intensive 

commercial use would have adverse effects on adjacent and 

neighboring residential areas. The regulations that apply 

within the district provide for retail and office uses of limited 

scale that primarily serve nearby residents, affording 

opportunities for pedestrian access to local services. 

Buildings in this district should be compatible in size and 

scale with those in adjacent residential areas.  

 

Marple Township Zoning Ordinance, Section 300-39; Exh. C to Petition.  The Marple 

Township Zoning Ordinance, ND district, permits “public utility use” by special 

exception.  Marple I at 6 (citing Marple Township Zoning Ordinance, Section 300-37, 

300 Attachment 5). 

 

The Station includes a variety of utility facilities:  valves, piping, a line 

heater4 (to heat water to control the temperature of the natural gas flowing out of the 

Station), regulators, a battery backup system, sensitive electronic and communications 

equipment, such as leak detectors, meters, and remote-control devices for the equipment.  

To protect some of the equipment from adverse weather to prevent corrosion and similar 

issues, the Station has two buildings:  (1) a main building (Station Building) and (2) an 

additional smaller building (Fiber Building) to enclose sensitive telecommunication 

 
4  The line heater will provide a heat input of 4.6 million British thermal units 

per hour to control the temperature of the natural gas flowing out of the Station.  The line 

heater will include six burners fueled with natural gas which are used to heat water which 

is then used to control the natural gas temperature.  PECO St. No. 6-RD at 8; Tr. at 2120.  

We note that the line heater is sometimes termed “line heaters” in this proceeding, but 

there is only one proposed line heater with six burners.   
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equipment that remotely connects the Station to PECO’s control room, where PECO 

monitors the Station’s operations.  The Station Building measures 2,073 square feet and 

the Fiber Building measures 160 square feet.  Both buildings (along with other utility 

facilities at the Station) will be enclosed within a perimeter wall.  The line heater and 

emergency generator are located outside the buildings but within the perimeter wall.  

PECO St. 1-RD at 3.   

 

PECO sought to locate the Station in Marple Township at a site that was in 

an area that permitted utility infrastructure by exemption, but the Township denied 

PECO’s request for an exemption.  PECO then petitioned the Commission for a finding 

pursuant to Section 619 that the Station is necessary for the convenience or welfare of the 

public, as well as a determination that the security fence for the facility (the precursor to 

the currently planned perimeter wall) was not subject to the Section 619 requirements 

(i.e. the fence was not a “building”).  The Commission issued an Opinion and Order 

granting PECO’s request in Marple I and the Township appealed the Commission’s 

Opinion and Order to the Commonwealth Court.  PECO St. 1-RD at 4.   

 

In Marple I, the Commission determined that the issues raised by the 

Township and the Intervenors including noise, risk of explosion and air pollution, were 

beyond the scope of the Petition.  A.I.D. at 19.  The Commonwealth Court disagreed with 

the Commission’s finding that it could not consider these issues; therefore, the 

Commonwealth Court held that it is the Commission’s obligation to consider these 

factors pursuant to the Environmental Rights Amendment (ERA).5  A.I.D. at 20.  The 

Court instructed the Commission to issue an Amended Decision which incorporates the 

results of a “constitutionally sound environmental impact review as to the proposed siting 

 
5  Environmental Rights Amendment, or Article I, Section 27 of the 

Pennsylvania Constitution, as discussed in Section III.A, infra. 



7 

on the Property of the Fiber Building and the Station Building.”  A.I.D. at 21 (citing 

Marple II at 974).   

 

On August 18, 2022, Marple Township and PECO entered into a joint 

stipulation that was filed with the Delaware County Court of Common Pleas which 

provides for an enhanced design replacing the perimeter fencing for the proposed 

Reliability Station.  The enhanced design includes landscaping, a setback for pedestrian 

access to the sidewalk, a clock tower, a perimeter wall constructed out of brick and 

precast concrete, and perimeter lighting.  The new design necessitates the use of a 50-kw 

emergency generator rather than the originally planned 30-kw generator.  PECO St. 4-RD 

at 3-4; Tr. at 1999. 

 

III. Discussion 

 

A. Legal Standards  

 

1. Burden of Proof 

 

As the proponent of a rule or order, PECO bears the burden of proof to 

establish that it is entitled to the relief it is seeking in this proceeding pursuant to 

Section 332(a) of the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. § 332(a).  

Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, 

Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 

(Pa. 1992).  That is, PECO’s evidence must be more convincing, by even the smallest 

amount, than that presented by the other party.  Se-Ling Hosiery, Inc. v. Margulies, 

70 A.2d 854 (Pa. 1950).   

 

Additionally, this Commission’s decision must be supported by substantial 

evidence in the record.  More is required than a mere trace of evidence or a suspicion of 



8 

the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 

413 A.2d 1037 (Pa. 1980). 

 

Upon the presentation by a utility of evidence sufficient to initially satisfy 

the burden of proof, the burden of going forward with the evidence to rebut the evidence 

of the utility shifts to the other parties to the proceeding.  If the evidence presented by 

those parties is of co-equal value or “weight,” the burden of proof has not been satisfied.  

The utility now has to provide some additional evidence to rebut that of the opposing 

parties.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 461 A.2d 1234 

(Pa. 1983). 

 

While the burden of going forward with the evidence may shift back and 

forth during a proceeding, the burden of proof never shifts.  The burden of proof always 

remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 

768 A.2d 1217 (Pa. Cmwlth. 2001). 

 

2. Regulation of Natural Gas Infrastructure 

 

The Code mandates that all public utilities maintain sufficient infrastructure 

to meet the utility needs of the public:  

 

Every public utility shall furnish and maintain adequate, 

efficient, safe, and reasonable service and facilities, and shall 

make all such repairs, changes, alterations, substitutions, 

extensions, and improvements in or to such service and 

facilities as shall be necessary or proper for the 

accommodation, convenience, and safety of its patrons, 

employees, and the public. Such service also shall be 

reasonably continuous and without unreasonable interruptions 

or delay. Such service and facilities shall be in conformity 

with the regulations and orders of the commission. Subject to 

the provisions of this part and the regulations or orders of the 

commission, every public utility may have reasonable rules 
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and regulations governing the conditions under which it shall 

be required to render service. Any public utility service being 

furnished or rendered by a municipal corporation beyond its 

corporate limits shall be subject to regulation and control by 

the commission as to service and extensions, with the same 

force and in like manner as if such service were rendered by a 

public utility. The commission shall have sole and exclusive 

jurisdiction to promulgate rules and regulations for the 

allocation of natural or artificial gas supply by a public utility.  

 

66 Pa.C.S. § 1501. 

 

The General Assembly determined that natural gas utilities are not required 

to seek Commission approval to site gas facilities:  

 

(b) Installation and improvement of facilities.— 

 

* * * 

 

(2) Nothing in this chapter shall prevent the natural gas 

distribution company from maintaining and upgrading its 

system to meet retail gas customer requirements consistent 

with the requirement of section 1501 (relating to character of 

service and facilities) or compliance with other statutory and 

regulatory requirements.  

 

(3) Disputes concerning facilities shall be subject to the 

jurisdiction of the commission and may be initiated by the 

filing of a complaint under section 701 (relating to 

complaints) by the commission or any interested party. 

 

66 Pa.C.S. § 2205(b). 

 

Local municipalities also lack jurisdiction to regulate the location of natural 

gas facilities by zoning.  See Marple II (citing Del. Riverkeeper Network v. Sunoco 

Pipeline L.P., 179 A.3d 670, 690-95 (Pa. Cmwlth. 2018); Duquesne Light Co. v. 
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Upper St. Clair Twp., 105 A.2d 287, 293 (Pa. 1954); Chester Cnty. v. Phila. Elec. Co., 

218 A.2d 331, 333 (Pa. 1966)).  

 

3. Exemption from Local Zoning Ordinances 

 

A narrow exception exists in the Pennsylvania Municipalities Planning 

Code (MPC), 53 P.S. § 10101, et seq., which allows for local regulation of public utility 

buildings by zoning regulation.  Specifically, Section 619 of the MPC provides, in 

relevant part, as follows: 

 
This article shall not apply to any existing or proposed 
building, or extension thereof, used or to be used by a public 
utility corporation, if, upon petition of the corporation, the 
Pennsylvania Public Utility Commission shall, after a public 
hearing, decide that the present or proposed situation of the 
building in question is reasonably necessary for the 
convenience or welfare of the public. 

 

53 P.S. § 10619. 

 

In order for the MPC exemption to apply, the utility must qualify as a 

“public utility corporation.” 6  Section 1103 of the Business Corporation Law defines 

“public utility corporation” as including “[a]ny domestic or foreign corporation for profit 

that: ... is subject to regulation as a public utility by the Pennsylvania Public Utility 

Commission or an officer or agency of the United States.”  15 Pa.C.S. § 1103.  In other 

words, an entity meets the definition of “public utility corporation” for MPC exemption 

purposes by being a “public utility” under the Code.  Thus, a municipality may exercise 

its zoning powers over a public utility building unless the Commission determines that 

 
6  Pennsylvania courts have held that Section 619 must be interpreted by 

using the definition of “public utility corporation” in Section 1103 of the Business 

Corporation Law, 15 Pa.C.S. § 1103.  Pa. PUC v. WVCH Communications, Inc., 

351 A.2d 328 (Pa. Cmwlth. 1976).  
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the “site is reasonably necessary for the public convenience or welfare.”  Del-AWARE 

Unlimited, Inc. v. Pa. PUC, 513 A.2d 593, 595-96 (Pa. Cmwlth. 1986) (Del-AWARE).  If 

the Commission finds that the location or site, not the building itself, is reasonably 

necessary for the convenience or welfare of the public, the building is exempt from local 

zoning ordinances under the MPC.  Id.  

 

Moreover, the Commission has adopted a policy statement at 52 Pa. Code 

§ 69.1101 to further the Commonwealth’s goal of making agency actions consistent with 

sound land use planning by considering the impact of its decision upon local 

comprehensive plans and zoning ordinances.  That policy statement provides the 

following: 

 

[T]he Commission will consider the impact of its decisions 

upon local comprehensive plans and zoning ordinances.  This 

will include reviewing applications for: 

(1) Certificates of public convenience. 

(2) Siting electric transmission lines. 

(3) Siting a public utility “building” under section 619 of the 

Municipalities Planning Code (53 P.S. § 10619). 

(4) Other Commission decisions. 

 

52 Pa. Code § 69.1101. 

 

Whether the proposed buildings are reasonably necessary for the 

convenience or welfare of the public does not require the utility to prove that the site it 

has selected is absolutely necessary or that it is the best possible site.  Rather, the 

Commission’s finding that the site chosen is reasonably necessary will not be disturbed if 

supported by “substantial evidence,” which is that quantum of evidence that a reasonable 

mind might accept as sufficient to support that conclusion.  O’Connor v. Pa. PUC, 

582 A.2d 427, 433 (Pa. Cmwlth. 1990) (O’Connor). 
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4. Environmental Rights Amendment 

 

Article I, Section 27 of the Pennsylvania Constitution, also known as the 

ERA, provides that:  

 

The people have a right to clean air, pure water, and to the 

preservation of the natural, scenic, historic and esthetic values 

of the environment.  Pennsylvania's public natural resources 

are the common property of all the people, including 

generations yet to come.  As trustee of these resources, the 

Commonwealth shall conserve and maintain them for the 

benefit of all the people. 

 

Pa. Const. Art. I, Sec. 27.  

 

In 2017, the Pennsylvania Supreme Court overruled the three-prong test 

previously established by the Commonwealth Court in Payne v. Kassab7 to determine 

whether a government action or activity violated the ERA.  See Pa. Env’t Def. Found. v. 

Commonwealth, 161 A.3d 911 (Pa. 2017) (PEDF).  Rather, in PEDF, the Pennsylvania 

Supreme Court found that “[t]he proper standard of judicial review [for alleged violations 

of the ERA] lies in the text of Article I, Section 27 itself as well as the underlying 

principles of Pennsylvania trust law in effect at the time of its enactment.”  Id. at 930.  In 

so ruling, the Court held that the ERA grants citizens of the Commonwealth two separate 

rights:  1) the right to clean air and pure water and to the preservation of natural, scenic, 

historic, and aesthetic values of the environment; and 2) the right of common ownership 

by the people, including future generations, of Pennsylvania’s public natural resources.  

 

In PEDF, the Pennsylvania Supreme Court noted that the first right, which 

comes directly from the text of the ERA itself, “places a limitation on the state’s power to 

act contrary to [the] right, and while the subject of the right may be amenable to 

 
7  Payne v. Kassab, 312 A.2d 86 (Pa. Cmwlth. 1973).  
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regulation, any laws that unreasonably impair the right are unconstitutional.”  PEDF 

at 931-32.  The Pennsylvania Supreme Court expressly noted that the Commonwealth’s 

trustee obligations “are not vested exclusively in any single branch of Pennsylvania’s 

government;” rather, “all agencies and entities of the Commonwealth government, both 

statewide and local, have a fiduciary duty to act toward the corpus with prudence, loyalty 

and impartiality.”  Id. at 931, n.23.  

 

The Commonwealth Court clarified it is the Commonwealth, not individual 

agencies or departments, that is the trustee of natural resources under the ERA.  

Therefore, while even agencies not tasked directly with protecting the environment must 

consider the protection of natural resources, they must do so within the policy choices 

articulated in legislation and within the confines of the authority delegated by the General 

Assembly.  Funk v. Wolf, 144 A.3d 228, 234-35, 250 (Pa. Cmwlth. 2016), affirmed, 

158 A.3d 642 (Pa. 2017). 

 

B. Positions of the Parties 

 

PECO stated that it is implementing the Natural Gas Reliability Project in 

the Township to address supply capacity constraints across its entire distribution system.  

PECO Remand M.B. at 4 (citing Initial Decision, Finding of Fact (FOF) No. 20).  PECO 

provided that it is proposing to install a pressure reducing station at the Marple 

Township, Delaware County location because that is the area within PECO’s distribution 

system where the additional reliable supply is needed most.  PECO Remand M.B. at 4-5 

(citing Initial Decision, Finding of Fact Nos. 22-29, 31-32, 35 and 37-43).   

 

PECO averred that it has demonstrated that locating the Fiber Building and 

the Station Building (collectively, the Buildings) at the property will not result in any 

unreasonable environmental impacts.  PECO explained that the Buildings will not emit 

any pollutants.  The proposed site is a vacant lot that was a former gasoline station, which 
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PECO is remediating.  The site will have a line heater and emergency generator which 

are located outside of the buildings and are public utilities beyond the scope of this 

proceeding.  The emissions from the line heater and emergency generator will be 

de minimus.  No air permits are required by the Pennsylvania Department of 

Environmental Protection (DEP) for the line heater or emergency generator.  PECO 

averred that it has obtained all other permits required by Pennsylvania law and PECO 

will be subject to all applicable current and future federal and state environmental 

regulations.  PECO Remand R.B. at 1-2.   

 

PECO maintained that the arguments of Marple Township and the 

Intervenors are not based on any legitimate environmental or safety concerns related to 

the siting of the Buildings or the Station, but rather on a “not in my backyard” (NIMBY) 

backlash at the siting of a conventional public utility infrastructure which is similar to 

more than two dozen other stations installed and operating throughout PECO’s service 

territory.  PECO Remand M.B. at 2, 5.  PECO averred that Marple Township, and the 

Intervenors, claim that the Station will contribute to climate change and should not be 

sited anywhere.  PECO M.B. at 5 (citing Marple Township, Ted Uhlman & Julie[sic]8 

Baker Remand St. 2 at 19).   

 

The Township argued that PECO has not established that it is reasonably 

necessary that the Reliability Station be sited at the proposed location for the convenience 

and welfare of the public.  Marple Township Remand M.B. at 1.   

 

The Township contended that PECO has focused on findings of fact and 

conclusions reached previously by the Commission in the original Initial Decision.  

While PECO claimed that various facts have already been concluded and therefore apply 

 
8  We note that the title of this document should state “Julia” Baker, and not 

“Julie” Baker. 
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in this remand proceeding, the Township noted that the prior decision of the Commission 

was vacated, and the Commission must now render a new decision that factors in a 

constitutionally sound environmental review.  Marple Township Remand R.B. at 1. 

 

Ms. Baker and Mr. Uhlman argued that the proposed Reliability Station is 

not necessary, and it will increase greenhouse gas emissions at a time when emissions 

need to be dramatically reduced to mitigate impacts on ERA trust resources.  Baker and 

Uhlman Remand M.B. at 2.  The Intervenors claimed that PECO’s evidence lacked three 

elements found in a National Environmental Policy Act of 1969 (NEPA) review:  

(1) documentation and analysis of the reasonably foreseeable climate change impacts 

from the proposed Station; (2) cumulative impacts on air quality; and (3) analysis of a 

range of alternatives, including not going ahead with the Station.  Id. at 3-4.   

 

C. ALJ’s Amended Initial Decision  

 

The ALJ made 103 Findings of Fact and reached 6 Conclusions of Law.  

A.I.D. at 3-16, 44-45.  The Findings of Fact and Conclusions of Law are incorporated 

herein by reference and are adopted without comment unless they are either expressly or 

by necessary implication rejected or modified by this Opinion and Order. 

 

In the Amended Initial Decision, the ALJ granted PECO’s Petition, finding 

that PECO met its burden of proving that the two buildings associated with the Reliability 

Station should be exempt from Marple Township zoning because the proposed situation 

of the buildings is reasonably necessary for the public convenience or welfare of the 

public.  The ALJ concluded that the proposed Reliability Station and related buildings 

will enhance reliability and availability of supply services to PECO’s customers.  The 

ALJ reasoned that the ERA does not require a petitioner to prove that a project will not 

cause any impact on the environment.  A.I.D. at 44.   
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The ALJ noted that, although the Commonwealth Court vacated the 

Commission’s Opinion and Order in Marple II, the Commonwealth Court did not direct 

the Commission to consider the application anew.  The ALJ provided that the 

Commission is instructed to render an “Amended Decision” after “incorporat[ing] the 

results of a constitutionally sound environmental impact review as to the proposed siting 

on the Property of the Fiber Building and the Station Building.”  A.I.D. at 23 (citing 

Marple II at 974).   

 

The ALJ noted Marple Township’s argument that the Commonwealth 

Court vacated the Commission’s decision, and except for the Commission’s finding that 

the security fence is a utility facility, all other findings of fact and conclusions of law are 

inapplicable.  Contrary to Marple Township’s argument, the ALJ stated that the findings 

of fact and factual conclusions of the Commission, as set forth in Marple I, are 

incorporated in the Amended Initial Decision.  The ALJ considered additional evidence 

presented by the Parties regarding environmental issues and concluded that PECO 

sustained its burden of proving that the Reliability Station and the situation of the Station 

Building and Fiber Building are reasonably necessary for the convenience of the public 

and, therefore, the buildings are exempt from the Marple Township zoning ordinance.  

A.I.D. at 23.   

 

Regarding the risk of explosion at the property, the ALJ considered the 

testimony of PECO’s witness, Mr. Mike Israni, and Marple Township’s witnesses, Mr. 

Jeffrey Marx and Mr. James Capuzzi.  Mr. Israni, a former official at the Pipeline and 

Hazardous Materials Safety Administration (PHMSA),9 testified that it is not unusual for 

a gate station or district regulating station, like the proposed Reliability Station, to be 

located in a residential or commercial area, such as the site selected by PECO in Marple 

 
9  PHMSA is an agency within the U.S. Department of Transportation.  

A.I.D. at 31, n.44.   
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Township.  Mr. Israni explained that the Reliability Station is a distribution facility 

subject to standards more stringent than for a transmission facility.  Mr. Israni further 

explained that explosions and reportable incidents10 are rare at these facilities and in his 

view, the Station is safe as designed and does not pose an unreasonable risk of harm to 

people or property.  A.I.D. at 32.   

 

Mr. Marx, Marple Township’s expert, testified that the likelihood that an 

incident would occur which would cause an impact beyond the Station site would be 

“rare.”  Additionally, Mr. Capuzzi, Marple Township’s witness, is very concerned about 

the safety of the Station and calculated a potential impact radius (PIR).11  Mr. Israni 

explained that Mr. Capuzzi misused the PIR calculation.  In this regard, Mr. Israni 

asserted that the PIR is to be used for transmission lines, and not at a distribution facility 

like the Reliability Station.  In addition, distribution pipelines do not typically rupture or 

explode on their own, but are more likely to leak.  Mr. Israni noted that the Station is 

equipped with sensors and in the event of a leak, PECO can cut the supply to the Station 

remotely.  The ALJ placed more weight on the testimony of Mr. Israni.  Taking Mr. 

Israni and Mr. Marx’s testimony together, the ALJ concluded that the gas facilities 

proposed for the Station do not pose an unusual risk to the surrounding people or 

property.  A.I.D. at 34-35.   

 

Regarding potential noise impacts from the Station, PECO’s witness, 

Mr. Reginald Keith, testified that compliance with Marple Township’s noise ordinance is 

technically feasible and readily achievable.  A.I.D. at 36 (citing Tr. at 1987).  The 

 
10  A Reportable Incident is serious and involves death or serious injury.  

A.I.D. at 32, n.48 (citing Tr. at 2073). 

11  PIR is defined as the radius of a circle in which the potential failure of a 

pipeline could have a significant impact on people or property.  A.I.D. at 33 (citing 

PECO St. 6-SR at 23 (citing 49 CFR § 192.903)).  The PIR is based on the maximum 

allowable pressure of the pipeline and the diameter of the pipeline.  The calculation 

assumes the full rupture of a transmission line.  A.I.D. (citing Tr. at 2059).   
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Intervenors produced two witnesses, Dr. James Schmid and Dr. Edward Ketyer, but 

neither witness:  (1) was an acoustical expert; (2) calculated sound decibel levels for the 

Station; or (3) reviewed the sound study conducted by Hoover and Keith, Inc. (H&K).  

A.I.D. at 36-37 (citing Tr. at 2211, 2331).  The ALJ reasoned that the testimony of Dr. 

Schmid and Dr. Ketyer was not sufficient to prove that noise generated by the equipment 

at the Station will cause an unreasonable impact.  For example, the ALJ pointed to Dr. 

Ketyer’s testimony that he was speaking generically about the impact of excessive sound 

and noise pollution on children’s health.  The ALJ further noted that Dr. Ketyer did not 

account for the sound dampening measures recommended in the H&K study.  A.I.D. 

at 37 (citing Tr. at 2331-32).  The ALJ provided that PECO’s evidence showed that the 

noise can and will be mitigated by sound dampening technology and PECO will comply 

with the Township’s Noise Ordinance.  A.I.D. at 37.   

 

The ALJ explained that the only emission sources at the Station will be 

located outside the Station Building and Fiber Building.  Both the line heater and 

emergency generator are utility facilities and are, therefore, not subject to siting 

regulation by the Commission and are not subject to any zoning regulation by Marple 

Township.  The ALJ noted that PECO does not need Commission authority to construct 

or site these facilities at the Station.  A.I.D. at 37.   

 

The ALJ clarified that, in an abundance of caution, she permitted the 

Parties to produce evidence on the subject of air emissions.  The ALJ found that PECO 

produced substantial evidence to allow her to conclude that for the purposes of 

Section 619 review, the Station will not pose an unreasonable impact on air quality.  

According to the ALJ, PECO produced evidence that neither the line heater nor the 

emergency generator is large enough to require a DEP air permit and both are exempt 

from DEP air permitting requirements.  A.I.D. at 37.   
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The ALJ noted that PECO’s expert, Mr. Jeffrey Harrington, explained that 

even though they are exempt from permitting, the Station’s air emission sources are 

subject to federal Environmental Protection Agency (EPA) regulations and DEP 

enforcement.  Mr. Harrington provided that the emergency generator is subject to several 

federally enforceable requirements including:  (1) New Source Performance Standard 

(NSPS) 40 CFR Part 60 Subpart JJJJ; (2) National Emission Standards for Hazardous Air 

Pollutants (NESHAPs) 40 CFR Part 63 Subpart ZZZZ for stationary reciprocating 

internal combustion engines; and (3) National Ambient Air Quality Standards (NAAQs)12 

set forth in 40 CFR Part 50.  A.I.D. at 38.   

 

With regard to air permits, the ALJ noted that PECO presented evidence 

that no air permits were required from DEP or EPA to construct or operate the Station’s 

line heater or emergency generator because each is subject to the exemptions pursuant to 

25 Pa. Code § 127.14.  A.I.D. at 38 (citing PECO St. No 6-RD at 8-11; PECO St. 

No. 6-RR at 3; Exh. JH-6).  Additionally, the ALJ noted that the 50-kw generator will 

comply with the emissions standards set forth in 40 CFR 60.4233(e) and both the 30-kw 

and 50-kw emergency generator sizes have received Certificates of Conformity from 

EPA, meaning that they comply with EPA emissions standards.  A.I.D. at 39 (citing 

PECO St. 6-RD at 11; Exh JH-2 and JH-3).  The ALJ concluded that the blanket 

exemptions and Certificates of Conformity constitute the relevant agency determinations 

for purposes of the Station emission units’ air quality impacts.  The ALJ noted it was the 

conclusion of PECO’s witness, Mr. Harrington, that there will be no unreasonable impact 

on air quality.  The ALJ was persuaded by Mr. Harrington’s air quality modeling that the 

air pollution sources at the Station will not cause an unreasonable impact on air quality.  

 
12  The NAAQs include both “primary” ambient air quality standards, which 

are the level of air quality that the EPA has determined it necessary, with an adequate 

margin of safety, to protect the public health, and “secondary” which are levels of air 

quality necessary to protect the public welfare from any known or anticipated effects of a 

pollutant.  A.I.D. at 38. 
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The ALJ concluded that these utility facilities are small emitters and are unlikely to cause 

emissions in excess of the NAAQs.  A.I.D. at 39-41.   

 

The Intervenors contended that the Commission should not grant PECO an 

exemption from Marple Township’s zoning ordinance because PECO failed to 

demonstrate that the Station will not exacerbate the effects of climate change.  Thus, the 

Intervenors reasoned that the Commission cannot execute its duties to protect 

environmental resources as required by the ERA.  A.I.D. at 41.  The ALJ noted that it 

does not appear that this was raised as a ground for appeal before the Commonwealth 

Court, nor did the Court discuss climate change in its decision.  Id., n.75.   

 

The ALJ observed that PECO countered that the Commission is not only 

not required to consider climate change, but that it is not authorized to do so.  According 

to PECO, the responsibility for developing a plan to regulate greenhouse gas emissions in 

the Commonwealth has been delegated to DEP.  A.I.D. at 41.   

 

The ALJ set forth that the Commission may only exercise the jurisdiction 

that the General Assembly has delegated.  A.I.D. at 41 (citing Feingold v. Bell of Pa., 

383 A.2d 791 (Pa. 1977); Allegheny County Port Authority v. Pa. PUC, 237 A.2d 602 

(Pa. 1967); Dep’t of Env’t Res. v. Butler Cnty. Mushroom Farm, 454 A.2d 1, 4 

(Pa. 1982); Pequea Twp. v. Dep’t of Env’t Prot., 716 A.2d 678, 686 (Pa. Cmwlth. 1998)).  

Additionally, while the Commission is obligated to consider “the environmental impacts 

of placing [a building] at [a] proposed location,” it may only do so within the confines of 

its authority.  A.I.D. at 41-42 (citing Marple II at 973-974, Funk v. Wolf, 144 A.3d 228, 

235 (Pa. Cmwlth. 2016), aff’d, 158 A.3d 642 (Pa. 2017) at 234 (Funk)).   

 

The ALJ opined that “[c]limate change is a complex problem which 

requires a balancing of many societal, economic and environmental concerns, and that the 

responsibility for striking this balance lies with the General Assembly, not with any 
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single agency.”  A.I.D. at 42 (citing Funk at 250).  The ALJ explained that the General 

Assembly has delegated the responsibility for developing air quality standards to DEP, 

and that the General Assembly has tasked DEP with the responsibility for developing a 

climate change action plan and to report on climate impacts.  Specifically, the ALJ noted, 

the Pennsylvania Climate Change Act of 2008 (Act 70) requires the DEP to develop a 

climate change action plan and to report on climate impacts.  A.I.D. at 42 (citing 71 P.S. 

§§ 1361.1-1361.8).  The ALJ continued that Section 5(a) of Act 70 establishes an 

18-person Climate Change Advisory Committee “established within the department 

[DEP]” and “[t]he purpose of the committee shall be to advise the department [DEP] 

regarding the implementation of the provisions of this act [Act 70].”  A.I.D. at 43.  The 

ALJ observed that the Chair of the Commission is an ex officio member of the Climate 

Change Advisory Committee, but the Commission is not tasked with any specific duties.  

Id. (citing 71 P.S. §§ 1361.5(b)). 

 

Finally, the ALJ found that the Intervenors did not cite any DEP permit 

requirement or standard which applies to the Station.  The ALJ stated: 

 

The Commission has no authority under either Act 70 or the 

Public Utility Code:  (1) to substitute its judgment for that of 

the DEP or General Assembly, (2) to devise its own climate 

change action plan that would not reflect the divergent views 

mandated by Act 70, or (3) to create its own separate cost-

benefit analysis of greenhouse gas reduction strategies.  On 

the contrary, as explained above, the Commission’s chair is 

but one member of the Climate Change Advisory Committee 

and the General Assembly specifically established that the 

DEP has primary regulatory jurisdiction of Act 70. 

 

A.I.D. at 43.   

 

The ALJ concluded that “Ms. Baker and Mr. Uhlman failed to demonstrate 

that the Commission is required by Article I, Section 27 to consider climate change when 
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approving an exemption from a municipal zoning ordinance regulating the use of the 

buildings on the site.”  A.I.D. at 44.   

 

D. Exceptions, Replies, and Dispositions  

 

Before addressing the Exceptions, we note that any issue or Exception that 

we do not specifically delineate shall be deemed to have been duly considered and denied 

without further discussion.  The Commission is not required to consider expressly or at 

length each contention or argument raised by the parties.  Consolidated Rail Corp. v. 

Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of 

Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

 

1. Marple Township’s Exceptions, Replies, and Dispositions  

 

a. Marple Township Exception No. 1, PECO’s Reply, and 

Disposition  

 

(1) Marple Township Exception No. 1 and PECO’s Reply 

 

In its Exception No. 1, Marple Township objects to the description of 

PECO’s other gate stations in FOF No. 11.13  The Township argues that while the ALJ’s 

finding states that “some” of PECO’s gate stations are located within the same proximity 

to residences as the gas reliability station, the number is actually two.  The Township 

provides that none of the other types of stations are as close, or closer, than this station to 

residences, and most are substantially further from residences.  Marple Township 

Remand Exc. at 3 (citing Exh. TF-6).   

 

 
13  A.I.D. at 4-5 
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In its Replies, PECO contends that “some” can be used to describe the fact 

that two of PECO’s gate stations are located within the same proximity to residences as 

the proposed Reliability Station.  PECO offers that most of PECO’s other gate stations 

are in residential areas and those gate stations are more extensive in size and scale than 

the Reliability Station.  PECO Remand R. Exc. at 5.   

 

(2) Disposition 

 

We begin our disposition regarding Maple Township’s Exc. No. 1 noting 

that Finding of Fact No. 11 states:   

 

The Natural Gas Reliability Station is comparable, yet less 

extensive in size and scale, to PECO’s 28 other gate stations, 

a majority of which are located in residential areas, and some 

of which are located within the same proximity to residences 

as the Natural Gas Reliability Station.  (PECO St. No. 4 at 8; 

Exhibit TF-6).   

 

A.I.D. at 4-5. 

 

We disagree with Marple Township’s argument that the ALJ erred by using 

the word “some” in FOF No. 11.  Of the 28 similar gate stations, 20 are located in 

residential areas.  Two are located within 100 feet to the closest residence,14 one is 115 

feet from the closest residence, and another is 140 feet from the closest residence.  There 

are at least four stations within 150 feet of the closest residence.  The use of the word 

“some” by the ALJ is not an error.  Accordingly, Marple Township Exception No. 1 is 

denied.   

 

 
14  The distance is measured from the closest residential building to the 

regulator building at the Gate Station.  Exh. TF-6.   
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b. Marple Township Exception Nos. 2-7, PECO’s Replies, and 

Disposition 

 

In its Exception Nos. 2-7, the Township objects to FOF Nos. 15, 65, 66, 67, 

and 7015 addressing the potential for noise pollution from the Reliability Station.  The 

Township also contends that the noise study completed by H&K is no longer applicable 

due to the proposed changes in the enhanced design.  Specifically, the Township raises 

the following exceptions:  

 

(1) Marple Township Exception Nos. 2-5 and PECO’s Replies 

 

In its Exception No. 2, Marple Township argues that FOF No. 15 

references sound-dampening features as referenced in PECO St. 4, a written testimony 

from the initial proceeding.  The Township contends that this information is no longer 

applicable due to the enhanced design and PECO’s sound expert has not reviewed the 

new design.  Marple Township Remand Exc. at 3 (citing Tr. at 1981).  Similarly in its 

Exception No. 3, the Township contends that FOF No. 65 also refers to PECO St. 4 and 

is not applicable to the enhanced design.  Marple Township Remand Exc. at 4.   

 

In its Exception No. 4, the Township provides that FOF Nos. 66 and 67 

relate to the old design and is no longer relevant.  The Township avers that the H&K 

sound survey did not include the emergency generator or line heater.  Marple Township 

Remand Exc. at 4 (citing PECO Exh. TF-7, Tr. at 1089, 1096-97).  In its Exception 

No. 5, the Township objects to FOF No. 70, which states that PECO can comply with the 

Township’s noise ordinance using readily available and proven technology.  The 

Township reiterates that the new design has not been evaluated for compliance with the 

noise ordinance.  Marple Township Remand Exc. at 5 (citing Tr. at 1979-1981).   

 
15 A.I.D. at 5, 12. 
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In its Replies to Marple Township’s Exception Nos. 2-5, PECO contends 

that there are no errors with FOF Nos. 15, 65, 66-67 or 70.  PECO provides that its 

witness, Mr. Oleg Shum, testified that the only changes for the enhanced design are the 

size of the generator, a gate at the Reliability Station, additional esthetic lighting, and the 

perimeter esthetic wall and clocktower.  These changes were made after discussion with 

the Township to enhance the esthetics of the Station.  PECO Remand R. Exc. at 6 (citing 

Tr. at 1866-67; 1996-2000; 2008).  PECO avers that none of the design changes affect the 

sound-mitigating measures H&K recommended to be used at the Reliability Station.  

PECO notes that its witness, Mr. Keith, testified that he has been advised that PECO is 

planning to meet the noise ordinance through the H&K recommendations, including the 

use of the sound-mitigating SonaGuard perimeter wall.   PECO Remand R. Exc. at 6-7 

(citing PECO St. 5-RD at 3-5).  PECO maintains that Mr. Keith opined that PECO will 

be able to meet the noise ordinance, and the Township and Intervenors offered no 

evidence to rebut this testimony.  PECO Remand R. Exc.. at 7 (citing Tr. at 1987, 1988).   

 

(2) Marple Township Exception Nos. 6-7 and PECO’s Replies 

 

In its Exception No. 6, Marple Township contends that the record lacks 

evidence that the Station will not provide an unreasonable level of noise that cannot be 

mitigated.  The Township reiterates its argument that the most updated design was not 

analyzed by PECO’s sound expert.  The Township objects to the ALJ’s determination 

that the Township’s witness, Dr. Timothy McAuley used the “incorrect design” in his 

analysis of air quality impacts16 but did not make the same finding here with H&K’s use 

of the original design.  Marple Township Remand Exc. at 5.   

 

Similarly, in its Exception No. 7, the Township objects to the ALJ’s 

characterization of the Township’s witness, Dr. Ketyer’s, testimony regarding the 

 
16  See FOF No. 98, A.I.D. at 16. 



26 

potential impact of sound and noise on children’s health.  According to the Township, the 

ALJ found that Dr. Ketyer had not considered the sound dampening measures 

recommended in the H&K study.  The Township reasons that the H&K study does not 

include the enhanced design and there was no testimony at the hearings about which 

sound dampening devices would be used.  The Township contends that it is unfair and 

improper to exclude Dr. Ketyer’s testimony.  Marple Township Remand Exc. at 6.   

 

In its Replies to Marple Township Remand Exception Nos. 6 and 7, PECO 

avers that there are no errors by the ALJ with the credibility determinations of the 

witnesses related to noise.  Regarding the testimony of PECO’s witness, Mr. Keith, 

PECO notes that he testified that the Company will be able to meet the noise ordinance 

with proven technology that is readily available.  PECO Remand R. Exc. at 7 (citing 

Tr. at 1987).  In contrast, PECO notes that the Township’s witness, Dr. Ketyer, is not an 

acoustical expert and was only speaking in general terms about the impact of excessive 

sound and noise pollution on children’s health.  Id. at 7 (citing A.I.D. at 36-37).  PECO 

maintains that the ALJ appropriately determined that the testimony did not prove that 

sound generated by the Reliability Station would cause an unreasonable impact.  Id.  

PECO continues that the Commission should not disturb the ALJ’s credibility 

determination.  PECO Remand R. Exc. at 8 (additional citations omitted).   

 

(3) Disposition 

 

In our disposition regarding Marple Township Exception Nos. 2-7, we note 

that PECO’s witness, Mr. Keith, was made aware of the changes to the proposed station 

included with the enhanced design.  Mr. Keith’s testimony stated:   

 

Based on my experience, the Station’s compliance with 

Marple Township’s noise ordinance is technically feasible 

and readily achievable.  To the extent any design changes 

alter HK’s prior analysis, common noise dampening features 
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and techniques are available to PECO to ensure that the 

Station will operate in a manner consistent with Marple 

Township’s noise ordinance.   

 

PECO St. 5-RD at 4.   

 

Mr. Keith concluded:  Based on the above and based on my 

experience, the Station will be able to operate in accordance 

with Marple Township’s noise ordinance with the use of 

appropriate sound dampening measures.   

 

PECO St. 5-RD at 5.   

 

We note that Mr. Keith, an acoustics expert, has testified that the Station 

will be able to operate in compliance with the noise ordinance.  He was aware of the 

proposed enhanced design when he made this conclusion.  The proposed changes to the 

design did not persuade Mr. Keith to change his opinion that the Station will meet the 

noise ordinance.  Mr. Keith provided that it is technically feasible for PECO to meet the 

requirements of the noise ordinance with readily available technology, as follows:  

 

I am saying that it is technically feasible for PECO to do this, 

and the mitigation that can be used, depending upon how they 

do the configuration, is feasible, readily available, and proven 

technology. They don't have to reinvent the wheel to do any 

of this stuff.   

 

Tr. at 1987.   

 

We disagree with the Township’s argument that the record does not show 

PECO can comply with the Township’s noise ordinance.  Mr. Keith has testified that 

there is technology readily available for PECO to use.  Mr. Keith was made aware of the 

proposed enhanced design and did not change his assessment that PECO could comply 

with the noise ordinance.  The Township has provided no evidence that the enhanced 
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design in the Joint Stipulation,17 will cause the Reliability Station to violate the noise 

ordinance.   

 

Regarding the testimony of the Township’s witness, Dr. Ketyer, we note 

that he is not an acoustics expert and testified in general terms regarding the effect of 

noise pollution on children’s health.  Tr. at 2331-32.  He did not perform an acoustic 

study on the proposed Reliability Station and did not take into consideration the H&K 

study or the planned use of noise-dampening equipment at the Station.  Tr. at 2331.  He 

did not testify that the Reliability Station could or could not meet the noise ordinance.  

Marple Township, Ted Uhlman & Julie[sic]18 Baker Remand St. No. 3.  We see no error 

in the ALJ’s weighing of the testimony of Mr. Keith or Dr. Ketyer.  Accordingly, the 

Township’s Exception Nos. 2-7 are denied.   

 

c. Marple Township Exception No. 8, PECO’s Reply, and 

Disposition  

 

(1) Marple Township Exception No. 8 and PECO’s Reply 

 

In its Exception No. 8, the Township contends that FOF Nos. 18 and 1919 

should clearly state that the Enhanced Clocktower Design is only a drawing and does not 

specify any measurements or equipment changes.  The Township argues that PECO has 

not provided the Parties with the new plans for the Station.  The Township argues that the 

equipment did change.  Marple Township Remand Exc. at 6 (citing Exh. DO-Cross-1; 

Tr. at 1999). 

 

 
17  Marple Township Cross Examination Exhibit DO-Cross 1-Stipulation. 

18  As previously noted, the title of this document should state “Julia” Baker 

not “Julie” Baker.   

19  A.I.D. at 5. 
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In its Reply, PECO avers that the Enhanced Clocktower Design is a 

rendering20 drawn to scale to depict the design of the station.  PECO Remand R. Exc. at 8 

(citing Tr. at 1996).  Additionally, PECO states that it provided the Parties and their 

experts with an internet weblink to view the final engineering design for the Reliability 

Station and also offered the parties the opportunity to view the final designs in person at 

one of PECO’s facilities.  PECO Remand R. Exc. at 8. (citing Tr. at 1990-91).   

 

(2) Disposition 

 

We disagree with the Township’s assertion that PECO did not provide final 

design information for the Reliability Station.  We note that Marple Township’s witness, 

Mr. Marx, provided a PECO Marple Reliability Station Hazard Analysis Study dated 

September 11, 2023.  This study was based on the enhanced design, as it mentions the 

wall that was proposed as part of the enhanced design.  Marple Township Remand 

Exh. JM-2 at 4.  The study notes the following regarding the design information used to 

prepare the study: 

 

Data regarding the Marple Reliability Station and its 

operating conditions was provided for this study in order to 

quantify the potential hazards.  Data was provided by 

McNichol, Byrne, & Matlawski, PC, as well as by PECO 

through a secure data portal.  Information concerning the 

piping configurations, pipe sizes, gas conditions (pressure, 

temperature, flow rate), and station layout were obtained for 

this analysis.  

 

Marple Township Remand Exh. JM-2 at 1 (emphasis added).   

 

 
20  Renderings of the proposed Enhanced Design can be found as an 

Attachment to Marple Township Cross Examination Exhibit DO-Cross 1-Stipulation at 

Exhibit A. 
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The hazard study could not have been adequately prepared by Marple 

Township’s witness, Mr. Marx, without the design information provided by PECO.  

Accordingly, the Township’s Exception No. 8 is denied.    

 

d. Marple Township Exception Nos. 9-13, PECO’s Replies, and 

Disposition  

 

(1) Marple Township Exception No. 9, PECO’s Reply, and 

Disposition 

 

i. Marple Township Exception No. 9 and PECO’s 

Reply 

 

In its Exception No. 9, Marple Township argues that FOF No. 2521 of the 

Amended Initial Decision, which states that “[g]as distribution facilities frequently need 

to be located near residences and businesses,” is a mischaracterization of the testimony of 

PECO’s witness, Mr. Israni.  The Township argues that Mr. Israni refused to state that it 

is better to have a station in an area with less people if it were the only consideration.  

Marple Township Remand Exc. at 6.   

 

PECO replies that the Township is asking the Commission to disregard the 

extensive evidence that engineering constraints dictate where these facilities are placed, 

operators must follow extensive safety regulations wherever these facilities are placed, 

and that these are safe facilities.  PECO Remand R. Exc. at 9 (citing Tr. at 1579, 1582, 

FOF Nos. 33, 39, 43 and 46).   

 

 
21  A.I.D. at 6. 
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ii. Disposition 

 

We note that Mr. Israni testified that the decision to site a facility like the 

Reliability Station is based on engineering and other considerations.  More specifically, 

Mr. Israni stated “[y]ou cannot have the pipeline regulation stations way out of residential 

areas if the gas usage is in their residential area.  You decide on the location of these 

regulation stations based on where the demand is, where the supply is and where the 

connection points are.”  Tr. at 1577.  Mr. Israni also stated, as follows:   

 

[t]hese stations are typically found in the residential and 

commercial areas because engineering people, when they do 

analysis where gas is needed in the future forecast, they base 

it on where is [the] optimal location to locate these stations, 

where there’s – which is economically and technically 

feasible.   

 

Tr. at 2109.  Additionally, Mr. Israni testified that the Station is subject to the more 

stringent requirements of the Distribution Integrity Management Program (DIMP), which 

will require the operator to have more frequent inspections and leak surveys and testing 

and maintenance requirements to ensure that harmful incidents don’t occur.  Tr. 

at 2105-06.  There is no error in FOF No. 25.  Accordingly, the Township’s Exception 

No. 9 is denied.   

 

(2) Marple Township Exception No. 10, PECO’s Reply and 

Disposition 

 

i. Marple Township Exception No. 10 and PECO’s 

Reply 

 

In its Exception No. 10, Marple Township objects to FOF Nos. 27-33, and 

the ALJ’s discussion of the PIR.  The Township maintains that its witness, Mr. Marx, 

testified regarding the potential hazards of the station if an accidental release occurs.  The 
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Township argues that “[o]ther than conducting an academic exercise on the applicability 

of ‘PIR’, PECO’s witnesses did not refute the area around the station could be impacted 

if there were a gas leak, fire or explosion and it is error to not include this evidence in the 

amended decision.”  Marple Township Remand Exc. at 8.   

 

In its Reply to Marple Township Remand Exception No. 10, PECO 

provides that it is disingenuous for the Township to now argue that the PIR should not be 

considered in this proceeding.  PECO argues that the Township’s witness, Mr. Capuzzi, 

repeatedly stated his concerns about the PIR and that PECO’s Petition should be denied 

because of the PIR.  PECO Remand R. Exc. at 9-10 (citing Marple Township Remand St. 

No 2-R at 23, and 5-6; Tr. 2300-01).   

 

PECO provides that the ALJ evaluated the PIR and found that this 

calculation is applicable only to transmission pipelines.  PECO states that the Reliability 

Station is a distribution facility which is permitted to operate only at 20% of the 

maximum pressure of the lines’ capacity to ensure higher safety margins.  PECO Remand 

R. Exc. at 10 (citing FOF Nos. 29, 32-33, 35, 62; A.I.D. at 34).  PECO further avers that 

distribution facilities are required to be included in an operator’s “Distribution Integrity 

Management Program” which prioritizes and mitigates risks.  PECO Remand R. Exc. 

at 10 (citing FOF Nos. 32-34.)   

 

ii. Disposition 

 

We disagree with the Township’s characterization of the ALJ’s discussion 

of PIR as an “academic exercise.”  Although he was unclear on exactly how PHMSA 

used the PIR, the Township’s witness, Mr. Capuzzi, was concerned that the Reliability 

Station had a PIR of concern and argued that the Petition should be denied because of the 

Station’s potential for incidents in a PIR.  Tr. at 2300.  The ALJ was correct in her 

decision to describe the PIR fully and to explain that the PIR applies only to transmission 
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facilities and not to a distribution facility that operates at lower pressures.  The ALJ’s 

effort to clarify the PIR was not “patronizing,” as the Township contends.  See Marple 

Township Remand Exc. at 7.  It was part of the safety evidence related to the PIR 

presented by the Township and successfully rebutted by PECO.  We find no error in FOF 

Nos. 27-33.  Nor do we find error in the ALJ’s discussion of the PIR.  Accordingly, 

Marple Township Remand Exception No. 10 is denied.   

 

(3) Marple Township Exception No. 11, PECO’s Reply and 

Disposition 

 

i. Marple Township Exception No. 11 and PECO’s 

Reply 

 

In its Exception No. 11, Marple Township objects to the ALJ’s description 

of vulnerability zones in FOF No. 42.  FOF No. 42 states: 

 

These vulnerability zones of 100 feet and 220 feet showed 

that any potential impact would extend only a short distance 

beyond the site boundaries, if at all.  Tr. 2181. 

 

A.I.D. at 9. 

 

The Township contends that FOF No. 42 is inaccurate and does not reflect 

the evidence provided.  According to the Township, there are half a dozen homes and one 

restaurant within 200 feet, which is within the “vulnerability zone.”  Marple Township 

Remand Exc. at 8 (citing Marple Township, Uhlman, Baker Remand Rebuttal St. No. 1-R 

at 4).22   

 

 
22  This may have been an incorrect cite and should possibly refer to page 7, 

not page 4.  Marple Township, Uhlman, Baker Remand Rebuttal St. No. 1-R at 7:22 

states: “There are half a dozen homes and one restaurant within 200 feet.”  
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In its Reply to Marple Township Exception No. 11, PECO provides that the 

Township’s expert, Mr. Marx, testified that the likelihood of an event that would create a 

100-foot zone potential impact distance at the Reliability Station is “rare” and PECO’s 

expert testified that PHMSA’s incident database has not identified a similar such incident 

at an equivalent regulating station across the United States.  PECO Remand R. Exc. at 11 

(citing FOF Nos. 38 and 39).  Additionally, the likelihood of an event that would create a 

220-foot zone was described as “extremely rare” by the Township’s witness, Mr. Marx, 

and there were likewise no such events identified in PHMSA’s database, which dates 

back several decades.  Id. (citing FOFs. No. 40 and 43).   

 

ii. Disposition 

 

In our disposition, we note that FOF Nos. 41 and 42 are better understood 

when read together.  Additionally, FOF No. 43 relates to the 220-foot potential impact 

distance calculated to result from a full rupture event characterized as “extremely rare.”   

 

FOF No. 41:  The potential impact distance identified in 

Marple Township’s quantitative risk analysis was only 100 

feet for the “rare” event and 220 feet for the “extremely rare” 

event of a full pipe rupture.  (Tr. 2181). 

 

FOF No. 42:  These vulnerability zones of 100 feet and 220 

feet showed that any potential impact would extend only a 

short distance beyond the site boundaries, if at all.  (Tr. 2181).   

 

FOF No. 43:  PHMSA’s database of incidents as defined by 

49 CFR § 191.3, which includes data dating several decades, 

did not identify an equivalent full rupture event, as described 

in Marple Township’s quantitative risk analysis, to have 

previously occurred at an equivalent district regulating station 

across the United States.  (PECO St. No. 3-RR at 5-6).   

 

A.I.D. at 8-9. 
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The Township’s expert, Mr. Marx, testified that in the “rare” case of a 

maximum credible event, the potential impact distance extends 100 feet from the release 

source which does not cross or reach the other side of the two roads that bound the 

property.  Tr. at 2181.  In the event of a “rare” incident, Mr. Marx identified the potential 

impact distance as 100 feet from the source which extended only a short distance beyond 

the site boundary as shown in Marple Township Remand Exh. JM-2 at 6.   

 

Regarding the “extremely rare” scenario of a full pipe rupture, Mr. Marx 

identified a potential impact distance of 220 feet from the release source.  Mr. Marx 

testified that “[h]istorical data would show that such events are not expected to occur, 

especially within a controlled access facility such as this, but are within the realm of 

possibility.”  Tr. at 2181; Marple Township Remand Exh. JM-2 at 5.    

 

Mr. Marx also prepared a PECO Marple Reliability Station Hazard 

Analysis23 which identified potential vulnerability zones.  The analysis also included the 

following relevant statement: 

 

A significant amount of the equipment at the site is contained 

within the station building.  This building would act like the 

outer walls, constraining both vapor clouds and fires to the 

immediate area within and perhaps above the building.    

 

Marple Township Remand Exh. JM-2 at 4.  

  

According to Mr. Marx, for the extremely rare scenario, the potential 

impact distance could extend 220 feet from the source or beyond the site boundary as 

shown in Marple Township Remand Exh. JM-2, Figure 2 at 8.  We note that Mr. Marx’s 

analysis indicated that horizontal releases tend to produce the largest hazard zones.  

Mr. Marx noted that the “natural gas equipment will be surrounded by an 8-foot wall.  

 
23  Marple Township Remand Exh. JM-2. 
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Accidental releases in the horizontal direction will impact the wall.”  Marple Township 

Remand Exh. JM-2 at 4.  For the worst-case scenario, Mr. Marx modeled the fire 

resulting from a full rupture at a 45-degree orientation such that it would extend above 

and, in many cases, beyond the facility walls.  Marple Township Remand Exh. JM-2 at 4.   

 

According to PECO’s witness, Mr. Israni, the scenario of a “rare” event 

identified by Mr. Marx as two-inch diameter holes in the Station’s equipment would be 

“very hypothetical.”  Mr. Israni provided that “there is no ‘vapor cloud’ to be formed 

from a release at the Station, as the natural gas is already in gaseous form at ambient 

temperatures, much lighter than air, and will quickly rise and dissipate in the air.”  Mr. 

Israni noted that this type of incident is unlikely in a facility with new equipment that is 

monitored continuously and routinely inspected.  Mr. Israni indicated that his review of 

the PHMSA database did not find a similar incident at district regulating stations like the 

proposed Station.  PECO Remand St. 3-RR at 5.   

 

Regarding the potential for an extremely rare event of a “full rupture”, Mr. 

Israni noted that the PHMSA database did not identify a single event equivalent to Mr. 

Marx’s analysis.  Mr. Israni stated that a full rupture is a rare event that can occur during 

excavation around pipelines, which is highly unlikely at the Station, as it is fully enclosed 

within a security fence (or proposed wall of the enhanced design).  Mr. Israni disagreed 

with Mr. Marx’s calculation of a 220-foot potential impact distance for a full rupture 

event at the inlet of the Station.  Mr. Israni noted that to calculate a PIR resulting in such 

a distance, an inlet pressure for the Station would have to be 705 psi, which is too high.  

Mr. Israni provided that “the 220 feet impact radius calculated by Mr. Marx is 

inconceivable because the 705-psi pressure for this calculation will not be present at the 

Station.”  PECO Remand St. 3-RR at 6-7 (citing PECO St. 3-RD). 
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Therefore, we will modify FOF No. 42 to clarify that “rare” events with a 

potential impact distance of 100 feet or less would extend only a short distance beyond 

the site boundary, as set forth below: 

 

FOF No. 42:  The vulnerability zone of 100 feet for “rare” 

events showed that any potential impact of a “rare” event 

would extend only a short distance beyond the site 

boundaries, if at all.  (Tr. 2181).  The vulnerability zone of an 

“extremely rare” event is not expected to occur at a controlled 

access facility such as the Reliability Station.  Marple 

Township Remand Exh. JM-2 at 5, 8.   

 

We have edited the reference to a 220-foot potential impact distance for an 

“extremely rare” event and note that Mr. Marx stated that such an event is not expected to 

occur at a controlled access facility such as the Reliability Station, but it is within the 

realm of possibility.  Marple Township Remand Exh. JM-2 at 5, 8.  We are including the 

information regarding the “extremely rare” event out of an abundance of caution as we 

note:  (1) Mr. Israni’s testimony that the calculation may be incorrect; (2) the PHMSA 

database has not identified a similar incident at a district regulating station similar to the 

Reliability Station; and (3) the “extremely rare” event was modeled by Mr. Marx to 

extend above and beyond the facility wall as a worst-case scenario.  Accordingly, Marple 

Township Exception No. 11 is granted, in part, and denied, in part.   

 

(4) Marple Township Exception Nos. 12-13, PECO’s Replies 

and Disposition 

 

i. Marple Township Exception Nos. 12-13 and 

PECO’s Replies 

 

In its Exception No. 12, Marple Township disagrees with FOF No. 61, 

averring that in an extreme event there is potential for injury to persons or property 
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beyond the property line of the proposed Reliability Station.  Marple Township Remand 

Exc. at 9 (citing Tr. at 2183-84).   

 

FOF No. 61 provides as follows:  “Even if an explosion occurred inside one 

of the buildings, the blast wave would not extend beyond the boundary of the Station.  

(Tr. 2183).”  A.I.D. at 11. 

 

In its Exception No. 13, the Township contends that the Findings of Fact 

should include a statement that “the gas at the station would be heated at the facility then 

travel above ground before being placed into the distribution mains.”  Id.  (citing Tr. 

at 2302, 2307).   

 

In its Replies to Marple Township Exception No. 12, PECO provides that 

there is no error in FOF No. 61 as it reflects the exact testimony of the Township’s 

witness, Mr. Marx.  PECO Remand R. Exc. at 12 (citing Tr. at 2183).  Regarding the 

heating of natural gas at the station, PECO submits that the Amended Initial Decision 

correctly dispatched this issue because Mr. Capuzzi did not provide any evidence beyond 

his opinion that heating of natural gas at the facility could elevate the potential danger of 

an accident at the facility.  PECO Remand R. Exc. at 12 (citing A.I.D. at 34-35).   

 

ii. Disposition 

 

Upon review, we find no error in FOF No. 61.  Mr. Marx testified that the 

blast wave in an extremely rare event would not extend beyond the site boundaries.  

Tr. at 2183-2184.  Mr. Marx also stated that “[t]he final hazard of concern in this study is 

vapor cloud explosion overpressure.  In the event of a release of flammable gas that 

collects in a confined or congested space, and is ignited, there is a possibility that a 

damaging blast wave will be generated in the explosion…While 1.0 psi will certainly 

break most windows and can result in minor structural damage to a building, it is 
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generally not capable of causing serious injuries to people outdoors.”  Marple Township 

Remand Exh. JM-2 at 3.   

 

We disagree with the Township’s argument that the Findings of Fact should 

include a statement that the gas from the Station would be heated at the facility.  The 

Township stated that it was a concern raised by Marple Township’s expert James 

Capuzzi and a distinct feature of this Station that is unlike any other PECO Gate Station.  

While Mr. Capuzzi expressed his concern about the heating of natural gas at the Station, 

PECO witness Oleg Shum testified that line heaters have been used on PECO’s system 

for decades and have a strong reliability record.  Mr. Shum explained that line heaters are 

not one-of-a-kind equipment and are used at PECO regulator stations to preheat the gas 

before it is stepped down.  Tr. at 2002-2003.  The ALJ noted that Mr. Capuzzi did not 

provide any evidence other than his opinion that the line heater was of extra concern.  

Accordingly, we shall deny the Township’s Exception Nos. 12 and 13.    

 

e. Marple Township Exception Nos. 14-17, PECO’s Replies, and 

Disposition 

 

(1) Marple Township Exception Nos. 14-17 and PECO’s 

Replies 

 

In its Exception Nos. 14-17, Marple Township objects to FOF 

Nos. 93-10024 regarding the testimony of its witness, Dr. McAuley.  The Township 

provides that Dr. McAuley calculated air emissions for the emergency generator 

assuming the generator would operate 24/7/365 or 8,760 hours/year.  The Township 

contends that Dr. McAuley did not make an error in this assumption, because PECO’s 

witness, Mr. Harrington, also used 8,760 hours of operation in his calculations for the 

emergency generator.  Marple Township Remand Exc. at 9 (citing PECO Remand Exh. 

 
24  A.I.D. at 15-16. 
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JH-4, Table 4-3).  In its Exception No. 15, the Township insists that the results of Mr. 

Harrington are greater than those of Dr. McAuley because Dr. McAuley used the original 

proposed 30-kw generator rather than the 50-kw generator required in the enhanced 

design.  Id. at 10.   

 

In its Exception No. 16, the Township argues that Mr. Harrington did not 

consider all potential pollutants from the Station including volatile organic compounds 

(VOCs), methane leaks and “other impurities.”  Marple Township Remand Exc.. at 11 

(citing Tr. at 2419).  In its Exception No. 17, the Township contends that there would be 

less air quality impact at the alternate location.  Marple Township Remand Exc. (citing 

Tr. at 2424).   

 

In its Replies, PECO provides that the ALJ found that Dr. McAuley’s 

calculations failed to acknowledge:  (1) PECO’s actual plans to run the emergency 

generator only sporadically; (2) federal law restricting operation of emergency generators 

to no more than 100 hours per year; and (3) EPA guidance specifying 500 hours as a 

conservative benchmark for generator air emissions modeling.  PECO Remand R. Exc. 

at 12 (citing A.I.D. at 15, FOF No. 96).  According to PECO, Dr. McAuley’s air 

emissions modeling did not use the statistical form of the NAAQs promulgated by EPA25 

and used the incorrect facility layout and stack dimensions, different exhaust 

temperatures and velocities when comparing different locations, and used an overly 

conservative screening parameter in contravention of EPA’s guidance.26  PECO stresses 

that the ALJ found Mr. Harrington’s air modeling and analysis more persuasive than Dr. 

McAuley’s.  Id. at 13 (citing A.I.D. at 40-41).       

 

 
25  PECO Remand R. Exc. at 12 (citing A.I.D. at 15, FOF No. 94).   

26  PECO Remand R. Exc. at 13 (citing A.I.D. at 16, FOF No. 98-99).   
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Next, PECO notes that the ALJ permitted the Parties to provide evidence 

regarding the line heater and emergency generator even though it was not clear from the 

Marple II decision whether the Commonwealth Court was aware that neither emission 

source would be located in the buildings.  PECO Remand R. Exc. at 13 (citing A.I.D. 

at 37).  PECO avers that the evidence demonstrated:  (1) that neither emission source 

required permits from DEP; (2) the emissions sources are subject to EPA regulations and 

DEP enforcement; and (3) that the emission sources will not cause an unreasonable 

impact on air quality.  Id. at 13-14 (citing A.I.D. at 37-41).   

 

(2) Disposition 

 

We find no errors in FOF Nos. 93-100.  The record evidence demonstrates 

that the Township’s witness, Dr. McAuley, used incorrect assumptions for the operation 

of the emergency generator and other parameters in his calculations.  The ALJ was 

correct in weighing the evidence provided by Mr. Harrington and Dr. McAuley.  The 

ALJ noted that the Marple II decision was unclear as to whether the Commonwealth 

Court was aware that the line heater and the emergency generator will be located outside 

of the station buildings.  Furthermore, the line heater and emergency generator are 

facilities and are not subject to any zoning regulation by the Township.  The ALJ allowed 

the Parties to provide evidence regarding the line heater and generator, weighed the 

evidence appropriately, and concluded that the proposed Reliability Station will not cause 

unreasonable air pollution at the proposed site.  A.I.D. at 37-41. 

 

Moreover, we conclude that Mr. Harrington used a more accurate analysis 

based on the correct site layout and other parameters.  Mr. Harrington’s analysis showed 

that the NAAQs will not be violated by the facility.  Mr. Harrington testified that “neither 

the siting of the Fiber Building or Station Building at the Property, nor the construction 

and operation of the Station as a whole, will cause any unreasonable impacts to air 

quality.”  PECO Remand St. 6-RR at 16. 
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We disagree with the Township’s assertion that Mr. Harrington did not 

address other potential pollutants.  Marple Township Remand Exc. at 11.  Mr. Harrington 

calculated the estimated emission of greenhouse gases, including carbon dioxide, 

methane and nitrous oxide.  PECO Remand St. No. 6-RR at 15-16.  Additionally, 

Mr. Harrington testified that DEP, like many other states, does not require modeling of 

hazardous air pollutants but considers the National Emissions Standards for Hazardous 

Air Pollutants as protective of human health.  Mr. Harrington used New Jersey’s 

screening modeling for hazardous air pollutants for the site and determined that the 

results for hazardous air pollutants for the surrounding residential areas and commercial 

enterprises were compliant with New Jersey’s screening values.  Tr. at 2398-99. 

 

We also disagree with the Township’s argument that air quality impacts at 

the alternate site would be less than that at the selected site.  Marple Township Remand 

Exc. at 11.  Mr. Harrington provided that Dr. McAuley’s results regarding the alternate 

site are suspect, since dispersion around both sites is expected to be similar because the 

site configurations and topographic variations are substantially the same.  Mr. Harrington 

noted that:  (1) Dr. McAuley used different emergency generator exhaust parameters for 

the two sites, when they should be identical regardless of location; and (2) Dr. McAuley 

used pollution receptors (locations where modelling predicts concentrations) without 

accounting for the project fence line, which could produce substantially different model 

results.  PECO Remand St. No. 6-RR at 14.  Accordingly, Marple Township Exception 

Nos. 14-17 are denied.   

 

f. Marple Township Exc. No. 18, PECO’s Reply, and Disposition  

 

(1) Marple Township Exc. No. 18 and PECO’s Reply 

 

In its Exception No. 18, Marple Township contends that the ALJ erred in 

not adopting a review, as required by NEPA.  The Township argues that although the 
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ALJ does not have to follow every aspect of NEPA, it “has been used for years in 

completing environmental reviews of similar projects.”  Marple Township Remand Exc. 

at 12.   

 

In its Replies to Marple Township Remand Exception No. 18, PECO 

provides that NEPA applies only to federal projects, and more specifically to Major 

Federal Actions Significantly Affecting the Quality of the Human Environment.  PECO 

contends that a NEPA-style review is inappropriate for a minor non-federal project 

involving only the siting of buildings.  According to PECO, neither the plain text of the 

ERA, nor any court precedent interpreting the ERA, supports the use of a NEPA-like 

environmental review as a condition for Commission approval.  PECO notes that the ALJ 

provided the Township and the Intervenors with the opportunity to present evidence on 

environmental, health, and safety concerns, both related to the buildings and for the 

utility facilities located outside of the buildings.  PECO Remand R. Exc. at 14 (citing 

PECO Remand M.B at 40-41, PECO Remand R.B. at 11, 14-16).   

 

(2) Disposition 

 

Upon review, we shall deny Marple Township’s Exception No. 18.  A 

NEPA-style review is not necessary or appropriate here.  NEPA is required for major 

federal projects – not a small utility project.  This proceeding involves the siting of two 

buildings at a site that was formerly a gasoline service station already in remediation.  

The utility facilities at the site – a line heater and an emergency generator – are exempt 

from Township zoning and are small enough to be exempt from air quality permitting by 

DEP.  Air quality modeling has shown that the proposed Reliability Station will not have 

an unreasonable impact on air quality.  The facility’s greenhouse gas emissions would be 

minor compared to the statewide totals.  PECO Remand St. 6-RR at 16.  A costly 

NEPA-style environmental review for a site that is already developed and in the process 
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of remediation without potential impact to air quality, water quality, historical resources, 

or sensitive habitats (in contrast to the alternate site) would be excessive.  Id. at 16-25.   

 

We note that PECO has already completed Phase I and Phase II 

environmental site assessments for the proposed site for the Station.  Prior to purchase by 

PECO, the site was a vacant and overgrown lot.  In its previous use, the site was a 

gasoline service station from approximately 1968 until 2015.  The Phase I and II site 

assessments identified residual contamination of the site and confirmed that the site was 

subject to a tank removal and soil remediation and mitigation pursuant to the 

Pennsylvania Land Recycling and Remediation Act, 35 P.S. §§ 6026.101-.908.  The site 

is subject to an environmental covenant27 dated 2013 and approved by DEP restricting 

future use of the site to non-residential uses only.  PECO Remand St. 4-RD at 2.  In 2022, 

PECO removed more than 1,000 tons of contaminated soil from the site.  Id. at 3.    

 

As part of its environmental review process, PECO obtained a National 

Pollutant Discharge Elimination System (NPDES) permit for the site for discharges of 

stormwater associated with construction activities at the site.  PECO Remand St. 2-RD 

at 4, 6.  The NPDES permitting process required review and approval from various local, 

state, and federal agencies, including the Delaware County Conservation District, 

Pennsylvania Historical and Museum Commission, the Pennsylvania Game Commission, 

the Pennsylvania Department of Conservation and Natural Resources, the Pennsylvania 

Fish and Boat Commission, and the U.S. Fish and Wildlife Service.  Id. at 6-13.   

 

Additionally, PECO hired Mr. Harrington’s firm, Tetra Tech, to perform a 

comprehensive environmental review.  Mr. Harrington provided that the Commonwealth 

Court required a “constitutionally sound” environmental impact review which is a 

reference to the ERA which protects the peoples’ “right to clean air, pure water, and the 

 
27  See PECO Exhibit JM-1. 
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preservation of the natural, scenic, historic, and esthetic values of the environment.”  Mr. 

Harrington avers that he addresses these issues and similar concerns raised by the Parties.  

He provides the following regarding his assessment: 

 

Notably, this assessment analyzes the impacts (or lack 

thereof) of the Station as a whole in addition to the impacts 

(or lack thereof) of the proposed siting of the Fiber Building 

and the Station Building.  In this sense, my scope of review is 

broader than what was required by the Commonwealth Court.  

This comprehensive review performed by me and my Tetra 

Tech colleagues included a review of environmental permit 

applications; environmental permits and approvals; 

correspondence with local, state, and federal agencies; 

environmental due diligence reports; and design and 

engineering documents for the Station (collectively, “Project 

Documents”) to assess the potential impacts of the Station on 

air quality, water quality, wetlands, stormwater, endangered 

and threatened species, and historical structures.   

 

PECO Remand St. 6-RD at 5.   

 

Along with his testimony28 regarding these issues, Mr. Harrington 

sponsored PECO Remand Exh. JH-4 titled “PECO Natural Gas Reliability Station, 

Marple Township, PA Air Quality Dispersion Modeling Impact Analysis.”  This report 

also addressed the background ambient air quality and the potential greenhouse gas 

emissions at the proposed site. 

 

Based on the environmental assessments done on the proposed site of the 

Station, the NPDES permitting process approval, PECO’s efforts to address the residual 

contamination at the site, the return to functional use of a brownfield (remediated 

industrial site) rather than using open space, and Tetra Tech’s environmental review, we 

 
28  PECO Remand St. 6-RD and St. 6-RR.   
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do not see the need for a NEPA-style study for this project site.  Accordingly, we shall 

deny Marple Township Exception No. 18.   

 

g. Marple Township Exception Nos. 19-20, PECO’s Replies, and 

Disposition  
 

(1) Marple Township Exception Nos. 19-20, PECO’s Replies 

 

In its Exception Nos. 19 and 20, Marple Township contends that the ALJ 

erred by not completing a constitutionally sound environmental review.  The Township 

contends that the ALJ erred by concluding that since DEP permits were not required for 

the line heater and generator, this constitutes an agency determination by DEP.  Marple 

Township Exc. at 12-14.    

 

In its Replies to Marple Township Remand Exception Nos. 19 and 20, 

PECO disagrees with the Township’s claim that the Amended Initial Decision failed to 

engage in a constitutionally-sound environmental review because it inappropriately 

“punted” to the “illusory” agency determinations of the DEP and EPA.  PECO contends 

that this argument attempts to circumvent the Commonwealth Court’s instruction that 

“the Commission is obligated to consider ‘the environmental impacts…while also 

deferring to environmental determinations made by other agencies with primary 

regulatory jurisdiction over such matters.”  PECO Remand R. Exc. at 14-15 (citing 

Marple II at 973-974).  PECO notes that the Township does not dispute that DEP’s 

regulations exempt the line heater and emergency generator from the requirement to 

obtain an air permit.  PECO avers that these blanket exemptions are “agency 

determinations” of the DEP that are applicable to emission sources at the facility and 

deserve the Commission’s deference.  PECO Remand R. Exc. at 15. 
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PECO continues that the A.I.D. did not rely only on blanket exemptions.  

The ALJ allowed the Township to offer evidence concerning the Station’s air emissions.  

PECO maintains that the ALJ analyzed the modeling performed by Dr. McAuley and Mr. 

Harrington and concluded that there was no demonstration of an unreasonable impact on 

air quality.  PECO Remand R. Exc. at 15 (citing A.I.D. at 37-41).   

 

(2) Disposition 

 

We disagree with the Township that DEP’s exemption of the line heater 

and emergency generator are not determinations by the appropriate agency.  The line 

heater and emergency generator are exempt from plan approval permitting based on 

specifications set in the DEP policy document titled “Air Quality Permit Exemptions.”29  

The document “provides criteria for sources and physical changes to sources determined 

to be eligible for permitting exemptions as sources of minor significance.”  PECO 

Remand Exh. JH-6 (emphasis added).  The policy document states that DEP “may 

determine sources or classes of sources to be exempt from the plan approval and 

permitting requirements of 25 Pa. Code Chapter 127 (relating to construction, 

modification, reactivation and operation of sources)” (emphasis added).  PECO Remand 

Exh. JH-6 at 1.  DEP has determined that minor sources such as the line heater and 

emergency generator are exempt from plan approval permitting.  

 

The emergency generator is subject to the federal emissions standards of 

40 CFR 60.4233(e), which references emissions standards listed in Table 1 of 40 CFR 

Part 60, Subpart JJJJ for NOx, hydrocarbons (HC), and carbon monoxide (CO) for 

emergency engines manufactured after January 1, 2009.  PECO Remand Exh. JH-4 at 4.   

 

 
29  PADEP Document No. 275-2101-003, July 1, 2021; PECO Remand 

Exh. JH-6.   
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DEP and EPA have determined that minor sources such as the line heater 

and emergency generator can be successfully regulated using the DEP policy document 

and federal emissions standards respectively.  Air quality modeling is not required by 

DEP or EPA for these sources but was completed to “provide additional assurance that 

air quality impacts from the Project will be less than the National Ambient Air Quality 

Standards (NAAQs) designed to protect public health and public welfare.”  PECO 

Remand Exh. JH-4 at 3.   

 

Further, we disagree with the Township’s argument that the ALJ has not 

provided a constitutionally sound environmental review.  As discussed, infra, the ALJ 

has provided a careful review of the safety, potential noise, and air quality impacts of the 

proposed Station.  A.I.D. at 31-44.  The ALJ reviewed extensive evidence and testimony 

through four days of evidentiary hearings regarding each of the concerns of the Parties, 

including safety, noise, and potential air quality and greenhouse gas emissions.   

 

The Commonwealth Court instructions in Marple II stated that the 

Commission in Marple I “failed to identify any such outside agency determinations that 

pertained to explosion impact radius, noise, or heater emissions.”  Marple II at 975.  We 

will address each below.   

 

i. Explosion Impact Radius 

 

PECO’s witness, Mr. Israni, testified that a “potential impact radius”, the 

term used by PHSMA, is applicable to transmission facilities and is not applicable to a 

distribution facility such as the proposed Station.  The ALJ reviewed testimony by 

Mr. Israni and the Township’s witnesses, Mr. Marx and Mr. Capuzzi.  The ALJ noted 

that the Station will be subject to more stringent standards as a distribution facility 

including DIMP to continuously evaluate and mitigate risks. The ALJ found that the gas 
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facilities proposed for the Station do not pose an unusual risk to the surrounding people 

or property.  A.I.D. at 35.   

 

ii. Noise 

 

The ALJ heard testimony from Mr. Keith regarding the potential for noise 

from the Station.  Mr. Keith explained that he was aware of the potential changes to the 

design of the Station and that PECO could comply with the Township’s noise ordinance 

with readily available technology.  The ALJ was not persuaded by the more general 

testimony of the Township’s witnesses, Drs. Schmid and Ketyer.  A.I.D. at 37.   

 

iii. Heater Emissions 

 

The ALJ heard testimony from Mr. Harrington and Dr. McAuley regarding 

potential air pollution from the line heater and emergency generator.  The ALJ noted that 

PECO does not need Commission authority to construct or site either the line heater or 

the emergency generator.  The ALJ heard testimony that both the line heater and 

emergency generator are exempt from permitting by DEP and the EPA, but both will 

have to meet DEP regulatory requirements after installation.  The ALJ heard testimony 

that the line heater and emergency generator will not exceed the NAAQs which are 

emission limits set to protect human health.   

 

The ALJ has evaluated the testimony and evidence presented and has 

determined after consideration of the identified environmental impacts related to the 

proposed Station that the Station and related buildings will enhance reliability and 

availability of supply services to PECO’s customers.  A.I.D. at 44.  The ALJ reasoned 

that the ERA does not require a petitioner to prove that a project will have no impact on 

the environment.  Id.  Accordingly, we shall deny Marple Township Exception Nos. 19 

and 20. 
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2. Ms. Baker’s and Mr. Uhlman’s Exceptions, PECO’s Replies, and 

Dispositions 

 

a. Ms. Baker’s and Mr. Uhlman’s Exception Nos. 1 and 2, PECO’s 

Replies, and Disposition 

 

(1) Ms. Baker’s and Mr. Uhlman’s Exception No. 1 and 

PECO’s Reply  

 

In their Exception No. 1, the Intervenors argue that the ALJ erred in 

concluding that the Reliability Station was reasonably necessary because the ALJ failed 

to clearly and unequivocally recognize that the Commission is subject to the ERA in 

interpreting and applying Section 619.  The Intervenors contend that the Commonwealth 

Court held that Section 619 requires the Commission to complete a “constitutionally 

sound environmental impact review” of the Reliability Project.  The Intervenors argue 

that the ALJ improperly attributed air emissions and climate change as only within the 

jurisdiction of the General Assembly and DEP to consider; however, the Intervenors 

contend that these environmental effects must be evaluated and considered by the 

Commission in its Section 619 determination in order to comply with the ERA.  Baker 

and Uhlman Remand Exc. at 2.   

 

The Intervenors argue that the ERA requires that all Commonwealth 

entities are equally obligated to protect the rights enumerated therein, within the scope of 

their authority, but the Commission is still required to consider air pollution associated 

with the Reliability Project when making a Section 619 determination.  The Intervenors 

state that the ALJ’s concern that the Commission’s exercise of its ERA obligations would 

mean that it would “substitute its judgement for that of DEP” is misplaced.  The 

Intervenors contend that DEP and the Commission would be evaluating different 

considerations and rendering different decisions.  Baker and Uhlman Remand Exc. at 6 

(citing A.I.D. at 43).   
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The Intervenors also maintain that the ALJ erred in her conclusions about 

the issue of climate change.  The Intervenors argue that it is appropriate for the 

Commission to consider other Commonwealth laws, regulations, or plans regarding 

climate change, and that such laws and sources of information do not provide an excuse 

for the Commission to ignore its constitutional or statutory duties under Section 619.  

Moreover, the Intervenors contend that any deferral of Section 619 decision-making to 

DEP or any other Commonwealth entity is illusory and improper, and the air pollution 

control requirements of the EPA and DEP are not a substitute for the Commission’s own 

evaluation of what these requirements mean for the overall environmental impact of the 

Reliability Project.  Finally, the Intervenors submit that the Commission’s decision in this 

case should clearly and unequivocally recognize that the Commission is bound to 

interpret and apply Section 619 in compliance with the ERA.  Baker and Uhlman 

Remand Exc. at 6-8.   

 

In its Reply to the Intervenors’ Exception No. 1, PECO contends that the 

Intervenors’ argument is misleading and incorrect because the Commonwealth Court did 

not remand this matter for an environmental review of the entire Reliability Project, nor 

did the Commonwealth Court imply that the Commission should review the actions of 

non-utility end-users.  To the contrary, PECO maintains that, in Marple II, the 

Commonwealth Court ordered the Commission to:  “issue an Amended Decision…which 

must incorporate the results of a constitutionally sound environmental impact review as 

to siting the so-called ‘Fiber Building’ and “Station Building’ upon the property 

located at 2090 Sproul Road in the Township of Marple, Pennsylvania.”  PECO 

Remand R. Exc. at 16 (citing Marple II at 975) (emphasis in original).  PECO submits 

that the Commission was not directed to go beyond this limited judicial mandate.  PECO 

argues that the “Intervenor’s repeated attempts to transform this Section 619 building 

siting proceeding into an attack on PECO’s reliable supply of natural gas to customers is 

far outside the Commonwealth Court’s mandate and outside the bounds of a Section 619 

proceeding.”  Id. (citing Del-AWARE at 593, 595).    
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PECO contends that the ALJ evaluated issues of air emissions and climate 

change by accepting and considering evidence proffered by the parties, including expert 

opinions, and making well-reasoned determinations regarding such evidence.  

Additionally, PECO avers that the Amended Initial Decision included extensive 

environmental findings regarding the Reliability Station, including findings about air 

emissions, water resources, endangered species and historic structures to conclude that 

there would be no unreasonable impact posed by the Reliability Station.  PECO Remand 

R. Exc.at 17 (citing A.I.D. at 12-16, FOF Nos. 71-103).  PECO further explains that, as 

directed by the Commonwealth Court, the Amended Initial Decision identified and 

deferred to DEP determinations for air permitting for the Reliability Station’s equipment 

and broader climate change policy because DEP is charged by the General Assembly 

with that authority.  Id. (citing A.I.D. at 37-44).  PECO also argues that the ALJ correctly 

cited to established case law that the Commission, as a statutory agency, may exercise 

only the jurisdiction that the General Assembly has delegated.  PECO Remand R. Exc. 

at 17. (citing A.I.D. at 41 (additional citations omitted)).   

 

Moreover, PECO contends that the Commission’s enabling statute, the 

Code, requires that the Commission provide for just, reasonable, and reliable public 

utility service, which is the Commission’s authorization and guiding principle.  PECO 

Remand R. Exc. at 18 (citing Rulemaking Regarding Hazardous Liquid Pub. Util. Safety 

Standards at 52 Pa. Code Chapter 59, Docket No. L-2019-3010267, 2024 WL 838537, 

at *13 (February 22, 2024).  PECO states that the Commission has already found that the 

Reliability Station is needed to:  (1) address design day requirements deficits; (2) reduce 

price volatility and increase reliability; and (3) address expected customer growth in the 

existing certificated areas of Marple Township and Delaware County.  PECO Remand 

R. Exc. at 18 (citing December 7, 2020, Initial Decision, adopted on Exceptions by the 

Commission on March 10, 2022 (I.D.), FOF Nos. 18-20, 24, 29; 35).  PECO argues that 

the Amended Initial Decision fulfilled the Commission’s duty under the ERA by finding 

that the Reliability Station would create no unreasonable environmental impacts and 
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would ensure reliable natural gas distribution service in an existing certificated territory.  

PECO Remand R. Exc. at 18. 

 

PECO notes that the Amended Initial Decision properly applied the law in 

support of the proposition that the General Assembly is the correct body to enact climate 

change policy, not the Commission outside of legislative authority.  PECO Remand 

R. Exc. at 18 (citing A.I.D. at 41-42; Funk).  The Amended Initial Decision, PECO 

explains, made greenhouse gas emissions determinations for the Reliability Station and 

deferred to agencies on both the environmental limits for such emissions and broader 

climate change policy in the Commonwealth as directed by the General Assembly in Act 

70.  PECO contends that the Commission, a statutory agency, has no ability to alter this 

legislative scheme established by the General Assembly.  In addition, PECO avers that 

the Commonwealth Court has subsequently reaffirmed that the ERA cannot expand the 

statutory powers of an administrative agency.  PECO Remand R. Exc. at 18-19 (citing 

Commonwealth v. Monsanto Co., 269 A.3d 623, 644-45 (Pa. Cmwlth. 2021); Delaware 

River Keeper Network v. Pennsylvania Dep’t of Env’t Prot., 247 A.3d 1188, 2021 WL 

96887, at *8 (Pa. Cmwlth. 2021) (unpublished)).   

 

(2) Ms. Baker’s and Mr. Uhlman’s Exception No. 2 and 

PECO’s Reply 

 

In their Exception No. 2, the Intervenors argue that the ALJ erred by 

limiting the scope of the review under Section 619 to the location of the buildings.  The 

Intervenors contend that the ALJ erred by not reviewing the entire Reliability Project that 

includes the Reliability Station, and by declining to evaluate most of the environmental 

impacts identified by the Intervenors.  Baker and Uhlman Remand Exc. at 8-9.   

 

By only reviewing the location of the buildings and not conducting an 

environmental impact review of the entire Reliability Project, the Intervenors contend 
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that they have no forum to challenge the environmental impacts of the Reliability Station 

without the Commission’s review of the larger project, including greenhouse gas 

emissions.  Baker and Uhlman Remand Exc. at 9.  The Intervenors argue that such a 

result makes Section 619 unconstitutional, as applied, because it fails to protect the rights 

under the ERA.  Therefore, the Intervenors submit that the Commission’s review cannot 

be limited to the environmental effects of the specific location of the Reliability Station; 

rather, the Intervenors state that the Commission’s review must include foreseeable 

environmental effects that would flow directly from approval of the entire project.  The 

Intervenors argue that the Reliability Project presents a substantial risk of exacerbating 

ongoing damage from climate change to the people’s rights to clean air and to have 

public natural resources conserved and maintained.  Id. at 9, 13-14, 19.   

 

In its Reply, PECO argues that a larger review of the Reliability Project, as 

the Intervenors propose, is contrary to the command given to the Commission by the 

Commonwealth Court in Marple II to specifically consider the environmental impact of 

placing a building at a proposed location.  In other words, PECO avers that the 

Commonwealth Court specifically held that this Section 619 remand proceeding is 

limited to evaluating only PECO’s building siting proposal.  PECO Remand R. Exc. at 20 

(citing Marple II at 973-75).  

 

PECO further argues that downstream emissions of customers are not 

emissions of the Reliability Station itself, and that any reliance on such downstream 

impacts to establish an ERA concern has previously been rejected by the Commonwealth 

Court.  PECO Remand R. Exc. at 21 (citing Cmty. Coll. of Delaware Cnty. v. Fox, 

342 A.2d 468, 482 (Pa. Cmwlth. 1975)).  PECO also avers that the Intervenors have not 

identified any language in Section 619, the Code, or any other Pennsylvania statute or 

regulation, that authorizes the Commission to evaluate climate change impacts from 

sources other than the Reliability Station.  PECO Remand R. Exc. at 21. 
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Contrary to the Intervenors’ allegations that they will have no other forum 

to challenge any environmental impacts from downstream emissions if they are not 

considered in this proceeding, PECO contends that the Intervenors have the ability to 

petition PHMSA, EPA, DEP, or the Commission for regulatory changes regarding 

end-use customers, and the General Assembly or Congress for legislative changes.  

According to PECO, the Intervenors cannot use this limited Section 619 proceeding to 

force the Commission to deny customers reliable public utility service without any 

legislative authority to do so.  PECO Remand R. Exc. at 21.  Moreover, PECO states that, 

assuming arguendo, if the Commission were obligated to consider any reasonably 

foreseeable downstream emissions impacts, the Intervenors failed to provide any 

evidence, other than speculation, as to what those impacts are, nor did they attempt to 

quantify the amount of natural gas usage or calculate any resulting increase emissions in 

GHGs.  Id. at 22. 

 

Finally, PECO reiterates the argument of the Energy Association of 

Pennsylvania in its Brief of Amicus Curiae that adoption of the Intervenors’ position here 

would adversely impact all public utilities and their customers.  PECO states that based 

on the Intervenors’ position, every time any upgrades are made to any utility 

infrastructure, an industry-wide environmental impact review would be necessary, which 

could conflict with the findings of other agencies conducting their own environmental 

reviews because multiple agency approvals are sometimes required.  PECO contends that 

such a result would be absurd and would stifle necessary upgrades to utility infrastructure 

and lead to dramatically higher costs.  PECO Remand R. Exc. at 22 (citing Brief of 

Amicus Curiae of Energy Association of Pennsylvania (January 3, 2024) at 6, 16-18).  

 

(3) Disposition  

 

Upon review of the record, we will deny Ms. Baker’s and Mr. Uhlman’s 

Exception Nos. 1 and 2.  We find that the ALJ, in the Amended Initial Decision, has:  
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(1) acknowledged that the ERA applies to this Section 619 proceeding; (2) properly 

incorporated the results of an environmental impact review regarding the proposed siting 

of the two buildings on the property, which is the subject of this proceeding, rather than 

the entire Reliability Project; (3) considered environmental, safety, and additional 

evidence; and (4) satisfied the Commission’s ERA obligations in Section 619, the 

Commonwealth Court’s directive on remand, and the Code.      

 

The ERA protects the rights of Pennsylvanians to clean air, pure water, and 

the preservation of the environment, while also requiring the Commonwealth to conserve 

and maintain the public’s natural resources for the benefit of all Pennsylvanians.  

Specifically, the ERA provides: 

 

The people have a right to clean air, pure water, and to the 

preservation of the natural, scenic, historic and esthetic values 

of the environment.  Pennsylvania’s public natural resources 

are the common property of all the people, including 

generations yet to come.  As trustee of these resources, the 

Commonwealth shall conserve and maintain them for the 

benefit of all of the people. 

 

Pa. Const., Art. 1, § 27. 

 

The Commission “and its adjudicatory decisions and regulations are subject 

to the ERA…because agencies of the Commonwealth are bound by the ERA.”  Marple II 

at 974 (citing PEDF).  Accordingly, the Commission must consider the ERA when 

analyzing a Section 619 proceeding, such as the instant case before us.  The 

Commonwealth Court explained that “in proceedings of this nature, the Commission is 

obligated to consider ‘the environmental impacts of placing [a building] at [a] proposed 

location,’ while also deferring to environmental determinations made by other agencies 

with primary regulatory jurisdiction over such matters.  Id. (citing Del-AWARE at 596).  

We conclude that, as discussed further below, the ALJ properly acknowledged the 
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application of the ERA to this Section 619 proceeding, and conducted and incorporated 

the results of a thorough environmental review into the determination regarding the 

reasonable necessity of PECO’s building siting proposal. 

 

Initially, we disagree with the Intervenors that the ALJ was tasked with 

assessing the Reliability Project.  A Section 619 proceeding is not an evaluation of the 

entire project or its natural gas use or gas safety in general.  This proceeding concerns the 

zoning exemption of two buildings at the Reliability Station, located at 2090 Sproul 

Road, in Marple Township, Delaware County, rather than the entire Reliability Project.  

The Commonwealth Court’s order in Marple II set the parameters for this remanded 

proceeding and stated clearly, as the ALJ acknowledged, that the Amended Initial 

Decision regarding the PECO Petition must incorporate the results of an evaluation of the 

environmental impacts regarding the proposed siting and placement of the two buildings 

on the property, not the potential emissions from downstream customers.  A.I.D. at 21 

(citing Marple II at 974); see also A.I.D. at 45, Conclusion of Law No. 5.   

 

The Commonwealth Court in Marple II identified three parts of the 

proposed Reliability Station at issue – the security fence, the Fiber Building, and the 

Station Building.  The Commonwealth Court summarily concluded that, with respect to 

the security fence, the Commission properly concluded that it is a “facility” and, 

therefore, is exempt from regulation by the Township.  Marple II at 972 (citing 

66 Pa.C.S. § 102; 53 P.S. § 10619) (emphasis added).  Regarding the two buildings, the 

Commonwealth Court found that the Commission erred when it deemed environmental 

concerns, such as potential explosions, noise, and emission from the Reliability Station’s 

buildings, to be outside of the purview of Section 619 proceedings.  Rather the 

Commonwealth Court stated that the Commission is obligated, under the ERA, to 

consider “the environmental impacts of placing [a building] at [a] proposed location,” 

while deferring to environmental determinations made by other agencies with primary 

jurisdiction over such matters.  Id. at 973-74 (emphasis added).  The Commonwealth 
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Court further noted that “a Section 619 proceeding is constitutionally inadequate unless 

the Commission completes an appropriately thorough environmental review of a building 

siting proposal and, in addition, factors the results into its ultimate determination 

regarding the reasonable necessity of the proposed siting.”  Id. at 974 (emphasis added).  

Therefore, the Commonwealth Court remanded this matter to the Commission with 

specific instructions that the Commission “issue an Amended Decision regarding the 

PECO Petition, which must incorporate the results of a constitutionally sound 

environmental impact review as to the proposed siting on the Property of the Fiber 

Building and the Station Building.”  Id. at 975 (emphasis added). 

 

In addition, the scope of the Commission’s reconsideration of a matter may 

not be expanded beyond the explicit instructions of the Commonwealth Court.  The 

Commonwealth Court has held that on remand, an agency is not permitted to expand the 

scope of its instructions: 

 

Pursuant to Pennsylvania Rule of Appellate 

Procedure 2591(a), upon remand by an appellate court, a 

governmental unit “shall proceed in accordance with the 

judgment or other order of the appellate court ....” 

Pa.R.A.P. 2591(a).  ‘[I]t has long been the law in 

Pennsylvania that following remand, [an administrative 

agency] is permitted to proceed only in accordance with the 

remand order.’ Commonwealth v. Sepulveda, 636 Pa. 466, 

144 A.3d 1270, 1280 n.19 (2016). ’Where a case is remanded 

for a specific and limited purpose, issues not encompassed 

within the remand order may not be decided on remand.’ 

Levy v. Senate of Pa., 94 A.3d 436, 442 (Pa. Cmwlth. 2014) 

(internal quotation and citation omitted). 

 

Dep't of Env’t Prot. v. B&R Res., LLC, 270 A.3d 580, 591 (Pa. Cmwlth. 2021). 

 

Based on the above, we agree that the Intervenors have attempted to 

improperly expand this Section 619 building siting proceeding into an evaluation of 
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PECO’s entire Reliability Project.  However, this proceeding concerns the zoning 

exemption of two buildings at the Reliability Station, not the entire Reliability Project, 

and the Commonwealth Court, in remanding this matter to the Commission in Marple II, 

was clear that the amended decision herein must incorporate the results of a 

constitutionally sound environmental impact review as to the proposed siting on the 

property of the Fiber Building and the Station Building at 2090 Sproul Road.  See Marple 

II at 974.  For the most part, the environmental impacts identified by the Intervenors 

result from gas operations that are located outside of the buildings, and not subject to 

Commission approval pursuant to 66 Pa.C.S. § 2205.  Therefore, we find that the ALJ 

correctly limited the scope of this proceeding to the zoning exemption at the Reliability 

Station, rather than the entire Reliability Project. 

 

Next, in concluding that the buildings associated with the Reliability 

Station should be exempt from local zoning by Marple Township because the proposed 

siting of the buildings is reasonably necessary for the public convenience or welfare of 

the public, we find that the ALJ’s Amended Initial Decision sufficiently considered 

environmental, safety, and additional evidence and addressed the identified 

environmental impacts of the Reliability Station, consistent with the Commonwealth 

Court’s directive in Marple II.  Out of an abundance of caution, and to ensure that all the 

issues identified by the Commonwealth Court were addressed, the ALJ considered record 

evidence regarding the line heater and emergency generator, as well as general safety 

concerns regarding explosion risk that includes piping located outside the Station 

Building and the Fiber Building.  Specifically, the Amended Initial Decision sufficiently 

addressed the alleged environmental impacts of the Reliability Station, including safety, 

noise, and air quality.   

 

With respect to safety, a significant amount of evidence was introduced by 

the Parties regarding the risk of explosion at the property.  After considering the 

evidence, the ALJ found PECO’s evidence on this issue more credible and convincing 
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than the evidence provided by the Township and the Intervenors.  The ALJ concluded 

that, based on the evidence on the record, the gas facilities proposed for the Reliability 

Station do not pose an unusual risk to the surrounding people and property, and the risk 

of serious damage to property or injury to people is remote and unlikely to occur.  

A.I.D. at 31, 35. 

 

Turning to whether the Reliability Station will produce noise at levels that 

will not comply with the Township’s noise ordinance, the ALJ again found PECO’s 

evidence that the Reliability Station will not produce an unreasonable level of noise to be 

credible and convincing.  The ALJ found that the testimony provided by witnesses for the 

Township is not sufficient to prove that noise generated by the equipment at the 

Reliability Station will cause an unreasonable impact.  Rather, the ALJ concluded that the 

evidence proffered by PECO shows that any noise can and will be mitigated by sound 

dampening technology which will allow PECO to comply with the Township’s noise 

ordinance.  A.I.D. at 3-37. 

 

Regarding air emissions, the ALJ found that the only emission sources at 

the Reliability Station will be located outside of the Station Building and the Fiber 

Building, and that the pieces of equipment considered air pollution sources housed 

outside of either of the proposed buildings for this site subject to this Section 619 

proceeding are utility facilities which are not subject to Commission or local zoning 

regulation.  The ALJ explained that PECO does not need Commission authority to 

construct or site the facilities that may be alleged to be air pollution sources at the 

Reliability Station because they will not be housed in either of the buildings proposed for 

this site and subject to this Section 619 proceeding.  The ALJ further explained that the 

Commission does not have the authority to regulate air pollution sources, as that authority 

rests with DEP.  A.I.D. at 37. 
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However, the ALJ, out of an abundance of caution, permitted the Parties to 

produce evidence on the subject of air emissions, and the ALJ found that PECO produced 

substantial evidence to conclude that, for the purposes of this Section 619 review, the 

Reliability Station will not pose an unreasonable impact on air quality.  The ALJ’s 

conclusion rested on the fact that neither the line heater nor the emergency generator are 

large enough to require a DEP air pollution permit and are, therefore, exempt from DEP 

air pollution permitting requirements.  In addition, the evidence produced also indicated 

that no air permits are required by the EPA to construct or operate the line heater or 

emergency generator.  A.I.D. at 37-38.  The ALJ concluded that it is appropriate for the 

Commission to rely on the air pollution control requirements of EPA and DEP, and that 

this is consistent with the Commonwealth Court’s direction that the Commission “is 

obligated to consider ‘the environmental impacts of placing [a building] at [a] proposed 

location,’ while also deferring to environmental determinations made by other agencies 

with primary regulatory jurisdiction over such matters.”  Id. at 40 (citing Marple II at 

974).  Accordingly, the ALJ found that the limited source of air pollution emitters at the 

Reliability Station will not cause an unreasonable impact on air quality because these 

utility facilities are small emitters and are unlikely to cause emissions of air pollution in 

excess of the NAAQs as defined by EPA.  A.I.D. at 41. 

 

With respect to the issue of climate change, the ALJ concluded that the 

Intervenors failed to demonstrate here that the ERA requires the Commission to consider 

climate change when approving an exemption from a municipal zoning ordinance 

regulating the use of buildings on the site.  A.I.D. at 44.  The ALJ explained that the 

Commission’s jurisdiction is limited to that which has been delegated by the General 

Assembly, and any consideration of environmental impacts of placing a building at a 

proposed location under a Section 619 review must occur within the confines of the 

Commission’s authority.  Rather, the responsibility for balancing various concerns 

regarding climate change lies with the General Assembly, and the General Assembly has 

delegated the responsibility to develop air quality standards and a climate change action 
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plan to DEP.  Id. at 41-42 (citations omitted).  The ALJ further found that the Intervenors 

failed to cite any DEP permit regulations or standards which would apply to the 

Reliability Station, and the Commission does not have the authority to substitute its 

judgment for that of DEP or the General Assembly, devise its own climate action plan, or 

create its own analysis of greenhouse gas reduction strategies.  Id. at 43. 

 

Based upon the ALJ’s identification of the alleged environmental impacts 

and careful consideration of the environmental, safety, and additional evidence, as 

discussed, supra, we agree that the ALJ’s Amended Initial Decision adequately addressed 

the environmental impacts of the Reliability Station, consistent with the Commonwealth 

Court’s directive in Marple II, and properly concluded that the proposed Reliability 

Station and related buildings will enhance reliability and availability of supply service to 

PECO’s customers, and that the buildings should be exempt from the Township’s zoning 

ordinance because the situation of the buildings is reasonably necessary for the public 

convenience or welfare.  See A.I.D. at 44.  The ALJ accepted and considered evidence, 

including expert testimony, and made determinations regarding the evidence and 

environmental findings regarding the Reliability Station, including air emissions, water 

resources, endangered species, and historical structures, to conclude that there would be 

no unreasonable impact posed by the Reliability Station.  See A.I.D. at 12-16, FOF 

Nos. 71-103.  Therefore, we find that the ALJ thoroughly and cautiously examined the 

record evidence and properly concluded that the proposed buildings do not pose an 

unusual safety risk, will not produce unreasonable noise levels, do not include any air 

pollution sources with emissions in excess of EPA and DEP standards, and will not 

violate any climate change standards under the Commission’s jurisdiction.   

 

Moreover, with respect to the specific issue regarding climate change, we 

agree that the Commission, as a statutory agency, may exercise only the jurisdiction that 

the General Assembly has delegated, Western Pennsylvania Water Company v. Pa. PUC, 

311 A.2d 370, 373 (Pa. Cmwlth. 1973), and the Commission cannot enact climate change 
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policy or alter this legislative scheme without legislative authority from the General 

Assembly.  Funk at 250.  Also, the ERA cannot expand the statutory powers of an 

administrative agency.  See Commonwealth v. Monsanto Co., 269 A.3d 623, 644-45 

(Pa. Cmwlth. 2021); Delaware River Keeper Network v. Pennsylvania Dep’t of Env’t 

Prot., 247 A.3d 1188, 2021 WL 96887, at *8 (Pa. Cmwlth. 2021) (unpublished).  For 

these reasons, we agree with the ALJ that, under the circumstances in this case, the 

Intervenors did not cite any DEP requirements or standards that apply to the Reliability 

Station.  Therefore, because the Commission may only consider the environmental 

impacts of a building at a proposed location within the confines of its authority, the 

Intervenors failed here to demonstrate the Commission’s obligation under the ERA to 

consider climate change when reviewing the exemption from the Township’s zoning 

ordinance regulating the use of the buildings on the site in this matter.   

 

Accordingly, we find that the ALJ has adequately applied and satisfied the 

ERA requirements to this Section 619 proceeding by completing a constitutionally sound 

environmental impact review, including air quality impacts and climate change, 

consistent with the Commonwealth Court’s directives in Marple II.  The ALJ fulfilled the 

Commission’s duty under the ERA and properly determined that the Reliability Station 

would not create unreasonable environmental impacts, and appropriately deferred to DEP 

determinations for air permitting for the Reliability Station’s equipment and broader 

climate change policy.  Therefore, we shall deny the Intervenors’ Exception Nos. 1 and 2.   

 

b. Ms. Baker’s and Mr. Uhlman’s Exception Nos. 3, 4 and 5, 

PECO’s Replies, and Disposition 

 

(1) Ms. Baker’s and Mr. Uhlman’s Exception No. 3 and 

PECO’s Reply 

 

In their Exception No. 3, the Intervenors contend that the ALJ failed to 

consider climate impacts and make findings of fact relating to the climate-related 
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environmental impacts of the Reliability Project.  The Intervenors aver that the ALJ made 

only two findings related to the greenhouse gas emissions of the Reliability Project, but 

neither involved climate impacts.  The Intervenors submit that the two limited Findings 

of Fact fail to constitute a constitutionally sound environmental impact review.  This, the 

Intervenors argue, renders the Amended Initial Decision’s conclusion, that the Reliability 

Project was reasonably necessary, entirely deficient from a constitutional and statutory 

perspective.  Baker and Uhlman Remand Exc. at 19-20, 22-23.   

 

In reply, PECO argues that the ALJ did make specific findings regarding 

greenhouse gas emissions from the Reliability Station.  PECO contends that the 

Intervenors mischaracterize their witness’ testimony and the evidence presented.  PECO 

states that the Intervenors’ witness, Dr. Raymond Najjar, testified that all fossil fuel 

combustion contributes to climate change and described the impacts of climate change; 

however, Dr. Najjar did not isolate and identify climate change impacts from the 

Reliability Project standing alone.  PECO Remand R. Exc. at 23. 

 

(2) Ms. Baker’s and Mr. Uhlman’s Exception No. 4 and 

PECO’s Reply 

 

In their Exception No. 4, the Intervenors contend that the ALJ erred by 

finding that PECO had met its burden in showing that the project was reasonably 

necessary because the evidence showed that the project is an expansion project that 

would increase greenhouse gas emissions contrary to the public interest.  The Intervenors 

argue that the Amended Initial Decision failed to consider evidence and arguments by the 

Intervenors showing that the Reliability Project was not necessary for reliability but 

rather is for expanding natural gas service to a new area and customers, thereby 

increasing greenhouse gas emissions.  The Intervenors aver that the project is intended to 

expand the use of natural gas in the surrounding area.  The Intervenors state that the ALJ 

improperly ignored evidence that showed that climate change had reduced demand which 
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will continue in the future, and that the reduced demand will cause an increase in 

electrification in the future.  Accordingly, the Intervenors submit that the proper 

consideration of climate change will show that demand from PECO’s existing customers 

will decrease.  The Intervenors argue that the ALJ ignored extensive record and important 

legal arguments causing the Amended Initial Decision to err in concluding that the 

project was reasonably necessary.  Baker and Uhlman Exc. at 23.   

 

PECO, in its Reply, states that the Intervenors ignore the testimony of 

PECO’s witness, Mr. Carlos Thillet, that the Reliability Station is needed to protect the 

reliability of gas supply even without an increased demand in the area.  PECO argues that 

the ALJ appropriately rejected the Intervenors’ argument based on the record evidence 

and made a credibility determination that the Intervenors’ witness, Dr. Najjar, speculated 

that climate change will impact the need for natural gas service which was not based on 

any analysis or demand calculations.  PECO Remand R. Exc. at 23-24.  

 

(3) Ms. Baker’s and Mr. Uhlman’s Exception No. 5 and 

PECO’s Reply 

 

In their Exception No. 5, the Intervenors argue that the Reliability Station 

would serve to expand the use of gas in residential and commercial buildings and is, 

therefore, contrary to the Pennsylvania Climate Action Plan (Climate Action Plan).30  The 

Intervenors aver that the Amended Initial Decision did not address what the Climate 

Action Plan recommends; that is, the incentivization of building electrification and the 

reduction of methane emissions across oil and natural gas systems.  The Intervenors 

contend that by authorizing PECO to implement the proposed project, which is unneeded 

to meet existing demand from customers, and recover its costs from customers, the 

Commission would be incentivizing the expansion of fossil fuel use instead of 

 
30  The Climate Action Plan was developed pursuant to Act 70, 71 Pa.C.S. 

§§ 1361.1-1361.8. 
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electrification.  The Intervenors argue that the Amended Initial Decision’s conclusions 

regarding the Climate Action Plan and the Commission’s responsibility is based on a 

fundamental misunderstanding of Act 70 and how planning works.  The Intervenors aver 

that the aspects of the Climate Action Plan at issue here are outside of DEP’s statutory 

authority and must be implemented by the Commission, and that the Commission does 

not need additional legislative authority to deny PECO’s application pursuant to 

Section 619.  Baker and Uhlman Remand Exc. at 30-33.    

 

In reply, PECO contends that there is nothing in the Climate Action Plan 

that mandates or suggest that the Commission should abandon its statutory duty to ensure 

the reliability of existing natural gas distribution service.  In addition, PECO points out 

that the Climate Action Plan:  (1) identified fuel switching as the first reason for reduced 

emissions in the residential and commercial sectors since 2005; (2) determined that 

building electrification would have a negative economic impact; and (3) called for new 

gas service to enable fuel switching in the industrial sector.  PECO submits that the 

Climate Action Plan has no controlling aspect on this proceeding, and that there are 

conflicting aspects of it to the Intervenors’ positions.  PECO Remand R. Exc. at 24-25 

(citing Pa. Dep’t of Env’t Prot., Climate Change Action Plan (2021) at 13, 50, 71 

(link omitted)). 

 

(4) Disposition 

 

The Intervenors’ Exception Nos. 3, 4, and 5 all specifically address the 

ALJ’s consideration of climate impacts in the Amended Initial Decision.  In these 

Exceptions, the Intervenors contend that, in finding that the Reliability Station was 

reasonably necessary for the public convenience, the Amended Initial Decision failed to:  

(1) include Findings of Fact to support a constitutionally sound environmental review; 

(2) recognize that the evidence showed that the Reliability Project would increase 
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greenhouse gas emissions contrary to the public interest; and (3) consider the provisions 

of the Climate Action Plan which supported denial of PECO’s Application.  We disagree. 

 

First, we note that the Amended Initial Decision, as discussed in our 

disposition of the Intervenors’ Exception Nos. 1 and 2, supra, conducted a 

constitutionally sound environmental impact review that included air quality impacts and 

climate change, and fulfilled the Commonwealth Court’s mandate in Marple II.  

Specifically, with respect to greenhouse gas emissions from the Reliability Station, the 

Amended Initial Decision included the following Findings of Fact: 

 

101. Tetra Tech evaluated the Station’s greenhouse gas 

emissions using 500 hours of emergency generator operation 

during a given year and operation of all six of the Line 

Heater’s burners operating 24/7/365, which evaluation 

resulted in a conservatively high emission potential because 

the equipment is not expected to operate at those durations. 

(PECO St. No. 6- RR at 15-16).  

 

102. Tetra Tech’s evaluation concluded that the Station’s 

greenhouse gas emissions would be approximately one-tenth 

of EPA’s greenhouse gas reporting threshold pursuant to 40 

CFR Part 98, Subpart C. (PECO St. No. 6-RR at 15-16). 

 

A.I.D. at 16. 

 

Furthermore, we agree with PECO that the witness testimony relied upon 

here by the Intervenors generally described the impacts on climate change from fossil 

fuel combustion; however, it failed to isolate and identify climate change impacts of the 

Reliability Station.  See Tr. at 2265:20-2273:24.  For these reasons, we shall deny the 

Intervenors’ Exception No. 3. 

 

Next, we find that the Intervenors’ testimony and arguments that the 

Reliability Project would increase greenhouse gas emissions was appropriately rejected 
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by the ALJ because it was speculative and simply based upon “common sense” of the 

Intervenors’ witness, Dr. Najjar.  See Tr. at 2269:1-3, 2269:22-2270:3, 2273:2-24.  We 

agree with the credibility determinations made by the ALJ here in rejecting the arguments 

of the Intervenors’ witness.  Similar credibility determinations have been upheld by the 

Commonwealth Court where speculative theories advanced by parties under the ERA 

were rejected.  See Carnahan v. Slippery Rock Twp. Zoning Hearing Bd., 305 A.3d 211, 

226-27 (Pa. Cmwlth. 2023).  Accordingly, we shall reject the Intervenors’ Exception 

No. 4. 

 

Finally, we find that the Climate Action Plan was given appropriate weight 

when considered by the ALJ in this matter.  The Intervenors contend that the approval of 

the Reliability Station here would expand the use of gas in residential and commercial 

buildings, and is, therefore, contrary to the Climate Action Plan and should be denied.  

However, we agree with PECO that there is nothing in the Climate Action Plan, which is 

not binding on this proceeding, that suggests that the Commission should abandon its 

statutory duty to ensure the reliability of natural gas distribution service under 

Sections 1501 and 2205 of the Code when making a determination in a Section 619 

proceeding.  66 Pa.C.S. §§ 1501, 2205(b).  Furthermore, the Climate Action Plan also 

appears to include certain aspects that are contrary to the Intervenors’ position against 

abandoning natural gas usage.  Specifically, the Climate Action Plan credits fuel 

switching to lower emitting fuels for heating as one reason that emissions from 

residential and commercial sectors have decreased twenty (20) percent since 2005, and it 

also touts new gas services as a way to enable fuel-switching in the industrial sector.  

See Pa. Dep’t of Env’t Prot., Climate Change Action Plan (2021) at 13, 71 (link omitted).  

Inasmuch as the Climate Action Plan includes certain conflicting areas with respect to the 

Intervenors’ arguments offered here and is not controlling on this proceeding, we agree 

with the ALJ’s consideration and conclusions with respect to the Climate Action Plan in 

the Amended Initial Decision.  Therefore, we will deny the Intervenors’ Exception No. 5.  

 



69 

IV. Conclusion 

 

Based on our review of the record and the applicable law, we shall:  

(1) grant, in part, and deny, in part, Marple Township’s Exceptions; (2) deny Ms. Baker’s 

and Mr. Uhlman’s Exceptions; and (3) adopt the Amended Initial Decision of 

Administrative Law Judge Mary D. Long, as modified, consistent with this Opinion and 

Order; THEREFORE,  

 

IT IS ORDERED:   

 

1. That the Exceptions filed by Marple Township, Delaware County, 

on April 23, 2024, are granted, in part, and denied, in part, consistent with this Opinion 

and Order.   

 

2. That the Exceptions filed by Julia Baker and Theodore Uhlman on 

April 23, 2024, are denied, consistent with this Opinion and Order.   

 

3. That the Amended Initial Decision of Administrative Law Judge 

Mary D. Long issued on April 3, 2024, is adopted, as modified, consistent with this 

Opinion and Order. 

 

4. That the Petition of PECO Energy Company for a Finding of 

Necessity Pursuant to 53 P.S. § 10619 that the Situation of Two Buildings Associated 

with a Gas Reliability Station in Marple Township, Delaware County is Reasonably 

Necessary, at Docket No. P-2021-3024328, is hereby granted in that the proposed two 

“structures” constitute “buildings,” and their proposed situation in question is reasonably 

necessary for the convenience or welfare of the public within the meaning of Section 619 

of the Municipalities Planning Code Act of July 31, 1968. P.L. 805, as amended, 

53 P.S. § 10619. 
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5. That Finding of Fact No. 42 in the Amended Initial Decision of 

Administrative Law Judge Mary D. Long, issued on April 3, 2024, is modified to read as 

follows:   

 

42.  The vulnerability zone of 100 feet for “rare” 

events showed that any potential impact of a “rare” 

event would extend only a short distance beyond the 

site boundaries, if at all.  (Tr. 2181).  The vulnerability 

zone of an “extremely rare” event extends 220 feet 

from the potential source.  An “extremely rare” event 

is not expected to occur at a controlled access facility 

such as the Reliability Station.  Marple Township 

Remand St. No. 2 at 5, 8. 

 

6. That this proceeding at Docket P-2021-3024328 be marked closed. 

 

BY THE COMMISSION, 

 

 

 

 

Rosemary Chiavetta 

Secretary 

 

 

(SEAL) 

 

ORDER ADOPTED:  September 26, 2024  

 

ORDER ENTERED:  September 26, 2024 


