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proceeding. The ALJ and the Parties submit that the proposed Settlement Agreement is
in the public interest and that the proposed Settlement Agreement complies with the
Commission’s regulations governing the default service obligation at 52 Pa. Code

§§ 54.181-54.189 (relating to default service), as required by 66 Pa.C.S. § 2807(e)
(relating to the duties of electric distribution companies). The proposed Settlement is
submitted as contingent on Commission approval without any waivers or other approvals

to effectuate its terms.

II. Historv of the Present Proceeding

On September 10, 2008, PECO Energy Company (PECO) filed with the
Commission a Petition (DSP Petition) requesting that the Commission approve PECO’s
Default Service Program and Rate Mitigation Plan to establish rates, terms and conditions
for the provision of default service for the period January 1, 2011, through May 31, 2014,
for those customers who do not take service from an alternative electric generation
supplier (EGS) or whose contracted generation is not delivered. The DSP Program is
designed to ensure that PECO’s default service customers have access to a reliable supply
of generation and to help them manage the transition from capped generation rates to

market-priced rates that will occur on January 1, 2011.

PECO stated that the DSP Petition had been served on the Commission’s
Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of
Small Business Advocate (OSBA), the Pennsylvania-New Jersey- Maryland
Interconnection, LLC, (PJM), and all EGSs registered in PECQO’s service territory, and

requested that the Commission publish notice of the DSP Petition in the Pennsylvania






Therefore, the Joint Petition should be approved without
modification by the Commission as expeditiously as possible.

R.D. at 5.

IIl. Discussion

Pursuant to our Regulations at 52 Pa. Code § 5.231, it 1s the Commission’s
policy to promote settlements. The ALJ provides a detailed analysis of the public interest
considerations of the proposed Settlement in the Recommended Decision. R.D. at 10-14.
However, the Commission must review proposed settlements to determine whether the
terms are in the public interest. Pa. PUC v. Philadelphia Gas Works, M-00031768
(January 7, 2004); Pa. PUC v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991);
Pa. PUC v. Philadelphia Electric Co., 60 Pa. P.U.C. 1 (1985).

The ALJ found the proposed Settlement to be in the public interest based
on five considerations: (1) the comprehensive procurement plan itself is in compliance
with all applicable regulatory requirements and is clearly reasonable; (2) the proposed
default service provisions incorporate various rate design provisions to comply with the
Commission’s regulations (52 Pa. Code § 54.187(c)) and Policy Statement (52 Pa. Code
§69.1810) that default service rates should eliminate demand charges and declining
energy blocks in order to achieve the “single rate option” identified as the Price-To-
Compare (PTC); (3) the proposed DSP program directly addresses the issues relating to
universal service and affordability; (4) the Settlement contains a number of measures
designed to aid in the development of retail competition, in compliance with the
Commission’s recognition in its default service policy statement (52 Pa. Code § 69.1802)
of the importance of “structuring default service in a way that encourages the entry of
new retail and wholesale suppliers; and (5) the Settlement addresses the issues relating to

the allocation of costs and the recovery of those costs. R.D. at 11-14.



While we agree with the ALJ’s conclusion that the proposed Settlement
Agreement is in the public interest, we note that the tariff contemplated by the Settlement
Agreement apparently proposes to maintain the authorization to collect nuclear
decommissioning costs from PECO’s customers under the Nuclear Decommissioning
Cost Adjustment Clause (NDCA) mechanism after December 31, 2010. Tariff Electric
PA. P.U.C. No. 4, Original Page No. 35. In contrast, the mechanism for recovering
stranded costs under the Competitive Transition Charge/Intangible Transition Charge is
being eliminated. The issue of whether or not it would be appropriate to continue the
collection of nuclear decommissioning costs from customers after the expiration of
PECO’s rate caps on December 31, 2010, was not addressed 1n this proceeding and so is
not referenced in the Settlement. This is a matter of concern, and the Commission
requires further information and analysis regarding the justness, reasonableness and
lawfulness of continuing to collect nuclear decommissioning costs from customers after
the expiration of PECO’s rate caps. Thus, this approval of the Joint Petition for
Settlement includes no determination regarding the justness, reasonableness and
lawfulness of the continuation of the Nuclear Decommissioning Cost Adjustment Clause
for future ratemaking purposes after the expiration of PECO Energy Company’s rate caps
on December 31, 2010.

IV. Terms of the Settlement

The Joint Petition for Settlement is a three volume document. The
principal terms and conditions of the proposed Settlement, contained in Section II of the
Petition, address: (1) the generation procurement plan for each DSP class (§912-33); (2)
the DSP implementation plan, contingency plan and independent monitor (§434-41); (3)
compliance with Pennsylvania’s Alternative Energy Portfolio Standards Act, 73 P.S.

§§ 1648.1 et seq. (AEPS) (9942-45); (4) tariff changes, rate design and cost recovery
(99146-66); (5) universal service (§67-75); and (6) retail market issues (§§76-79). In 480,



the settling Parties request a waiver of the of procurement class sizes established by the
Commission at 52 Pa. Code §§ 54.187 and 69.1805 in order to separate the commercial
customers into a Small Commercial class (for customers with demands less than 100 kW)
and a Medium Commercial class (for customers with demands between 100 kW and 500

kW). R.D. at 6-7.

In addition, the Settlement Petition in Section IV, §983-86, provides an
agreement that PECO is entitled to recover all costs incurred by it under the procurement
plan and that the Parties will not challenge the recovery of those costs, as long as the
procurements are made by PECO in accordance with the approved plan and there has
been no fraud, collusion or market manipulation. The Parties requested expeditious
consideration of the Settlement Petition by the Commission so that PECO’s customers
may “obtain the maximum benefit from procurement of default energy supply at current

market prices.” R.D. at 7.

The Settlement provides that PECO’s revised default service provider
program (Revised DSP Program) will have a twenty-nine-month term, beginning January
1, 2011, and ending May 31, 2013. PECO’s default service customers will be divided
into four procurement classes: a Residential class, a Small Commercial class (for non-
residential customers with peak demand up to 100 kW), a Medium Commercial class (for
non-residential customers with peak demand of greater than 100 kW up to 500 kW), and
a Large Commercial and Industrial class for non-residential customers with peak demand

in excess of 500 kW.R.D. at 7.

For the Residential class, seventy-five percent (75%) of the load will be
served through competitively procured contracts for load-following, “full requirements”
default supply service. Contracts for forty-five percent (45%) of the Residential class
load will have terms of two years, and contracts for the remaining thirty percent (30%)

will have terms of one year. For the other twenty-five percent (25%) of the Residential



class load (the PECO Share), PECO will competitively procure forward purchases of
energy blocks and will balance the remaining load through sales and purchases of energy
in PJM’s competitive markets. PECO will competitively purchase all other necessary

products to serve the PECO Share, including ancillary services and capacity. R.D. at 8.

For the Small Commercial class, PECO will enter into competitively
procured contracts for load-following, full requirements default supply service.
Approximately seventy percent (70%) of Small Commercial class customer load will be
served through contracts with a term of one year, while approximately twenty percent
(20%) of load will be served through contracts with a term of two years. Approximately
ten percent (10%) of the Small Commercial class customer load will be served through
competitively procured contracts for load-following, full requirements default supply
service with the price for energy in each contract set to be the hourly price of the PJIM

day-ahead wholesale “spot” energy market during the term of delivery. R.D. at 8.

For the Medium Commercial class, PECO will enter into competitively
procured contracts for load-following, full requirements default supply service.
Approximately eighty-five percent (85%) of Medium Commercial class customer load
will be served through contracts with a term of one year. Approximately fifteen percent
(15%) of the Medium Commercial class customer load will be served through
competitively procured contracts for load-following, full requirements default supply
service with the price for energy in each contract set to be the hourly price of the PJIM

day-ahead wholesale “spot” energy market during the term of delivery. R.D. at 8.

For the Large Commercial and Industrial class, PECO will enter into
competitively procured contracts for load-following, full requirements default supply
service, with the price for energy in each contract set to be the hourly price of the PIM

day-ahead wholesale “spot” energy market during the term of delivery. In addition, for



the first year of PECO’s Revised DSP Program, PECO will offer Large Commercial and

Industrial customers a fixed-price optional service. R.D. at 8-9.

The settling Parties have agreed on form supplier contracts and related
documents to implement the Revised DSP Program, as well as procedures for the
acquisition and use of alternative energy credits and contingency plans in the event of
supplier default. The Parties have resolved other procurement-related issues, including a
limitation that a single supplier shall provide no more than sixty-five (65%) percent of the
load of a procurement class, and the appointment of NERA Economic Consulting, Inc.
(NERA) as an independent monitor of PECO’s procurements. In addition, the Parties
agreed upon tariff and rate design changes to implement the Revised DSP Program,
including a program to permit customers to defer rate increases until a future date, the
phase-out of demand-based declining energy blocks, and the establishment of new

interruptible service and economic development rates. R.D. at 9.

Under the terms of the Settlement, PECO will materially expand its
Customer Assistance Program (CAP) and other low-income assistance initiatives. For
CAP, PECO will adopt a new six-tier CAP rate design and increase the discount levels
that it offers to CAP customers so that approximately ninety percent (90%) of each tier of
CAP customers will meet Commission affordability targets. PECO will also implement a
usage tracking system to monitor consumption by CAP customers and expand its
spending under its Low-Income Usage Reduction Program (LIURP), which provides

weatherization and conservation assistance to low-income customers. R.D. at 9

To facilitate and promote retail competition, PECO will update its database
on customer information for release to retail suppliers, collaborate with the OCA and
suppliers to develop customer education materials, and appoint a retail choice
ombudsman. In addition, PECO will lead three separate collaboratives — one addressing

residential customer market share threshold proposals; one addressing an alternative



customer aggregation proposal; and one addressing a direct mail referral program for
residential and small commercial customers (with demand 25 kW and below) prior to

PECQO’s next default service filing. R.D. at9.

V. Conclusion

Based upon our review of the record in this proceeding, the supporting
statements of the Parties, and the Recommended Decision of the ALJ, we find that the
rates, terms and conditions contained in the Settlement Agreement, with the sole
reservation relative to the Nuclear Decommissioning Cost Adjustment Clause, are just,
reasonable and within the public interest and are in accord with the rules and regulations
of the Commission and with the provisions of the Pennsylvania Public Utility Code;

THEREFORE,

IT IS ORDERED:

1. That the Recommended Decision of Administrative Law Judge
Marlane R. Chestnut recommending approval of the Joint Petition for Settlement is
adopted but without any determination regarding the justness, reasonableness and
lawfulness of the continuation of the Nuclear Decommissioning Cost Adjustment Clause
for future ratemaking purposes after the expiration of PECO Energy Company’s rate caps
on December 31, 2010.

2. That the waiver of 52 Pa. Code § 54.187 to permit the designation of

four procurement classes as contained in the Revised DSP Program is granted.

3. That PECO Energy Company is directed to file a tariff and tariff

supplement in substantially the same form as those attached to the Joint Petition for









Docket No. P-2008-206739. Since the Complaint does not allege PECO made a billing error or in
applying the tariff rate for service, PECO contends that complainant’s disagreement with the
Commission’s decision rendered in June 2009, would have been more appropriately addressed via a

petition to rescind or amend the Commission’s prior order pursuant to Section 703 of the Public

Utility Code, 66 Pa.C.S. §703(g).

Also on April 3, 2012, respondent filed Preliminary Objections to the Complaint

which are now ripe for a decision.

FINDINGS OF FACT

1. The complainant in this proceeding is Jeffrey Rantz, who receives

residential electric heat service from respondent at 109 Robert Joseph Rd., Pottstown, PA 19465.

2. The respondent in this proceeding is PECO Energy Company.

3. By Opinion and Order entered June 2, 2009, at Docket No. P-2008-2062739,
the Commission approved PECO’s Default Service Plan and Rate Mitigation Plan as amended,
which included the phase-out of Off Peak Rate RH and OP as part of the transition to market-based

generation rates.

4. The Commission has approved PECO’s Tariff Electric - Pa. PUC No. 4,
which implements the DSP program.

5. Complainant, as of the date of the Complaint, receives generation through

PECO’s default service.



DISCUSSION

Preliminary objections are appropriate under Commission regulations. 52 Pa. Code
§5.101. Commission preliminary objection practice is similar to Pennsylvania civil practice
respecting the filing of preliminary objections. Equitable Small Transportation Interveners v.
Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18,
1994).

Preliminary objections are limited to the following:

§ 5.101. Preliminary objections.

(a) Grounds. Preliminary objections are available to parties
and may be filed in response to a pleading except motions and
prior preliminary objections. Preliminary objections must be
accompanied by a notice to plead, must state specifically the legal
and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the
pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the
inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.
(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or
misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative

dispute resolution.
%k 3k %k

52 Pa. Code § 5.101(a).

When considering the preliminary objection, the Commission must determine
“whether the law says with certainty, based on well-pleading factual averments . . . that no

recovery or relief is possible.” P. J. §. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.



Cmwlth. 1996). Any doubt must be resolved in favor of the non-moving party by refusing to
sustain the preliminary objections. Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).” Dept. of
Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.
Cmwlth. 2003).

The Commission must act within, and cannot exceed its jurisdiction. City of
Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945). Jurisdiction may not be conferred
by the parties where none exists. Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967). A
hearing is necessary only to resolve disputed questions of fact, and when the question presented
is one of law, the Commission need not hold a hearing Lehigh Valley Power Comm. v. PUC,
128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth.
21,623 A.2d 6 (1993).

Preliminary objections in civil practice requesting dismissal of a pleading will be
granted only where the right to relief is clearly warranted and free from doubt. Inferstate
Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);
Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.
Super 1991). The Commission follows this standard. Montague v. Philadelphia Electric
Company, 66 Pa.PUC 24 (1988).

Clearly, there are no genuine issues as to material facts presented in this
proceeding. The elimination of PECO Energy’s OP rate was approved by the Commission as
part of PECO’s Default Service Program and Rate Mitigation Plan on June 2, 2009, Docket No.
P-2008-2062739. The plan was previously approved by the Commission as just, reasonable and
lawful.

Complainant’s dispute is not alleging that the company made any error in billing
him or in applying the tariffed rate for service. Rather, he is objecting to the Commission’s

decision approving the phase-out of the rate. To the extent that Mr. Rantz disagrees with the









May 21, 2010; Laudenslager v. Duquesne Light Company, Docket No. C-2010-2156300,
Commission Final Order entered June 29, 2011; Sowatskey v Duquesne Light Company, Docket
No. C-2009-2144804, Commission Final Order entered January 11, 2011.

PECQ’s phase-out of Rate OP was approved by the Commission at Docket No.
P-2008-2062739, and implemented in its tariff, Tariff Electric-Pa.P.U.C. No. 4. Tariffs have the
force, and effect of law, and are binding on the public utility and its customers. Brockway Glass
v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1982). PECO must bill
customers, including Mr. Rantz, in accordance with its tariff. 66 Pa.C.S.A. § 1303.

There is no dispute that PECO’s tariff complies with the applicable Commission
orders and the law, and that it has committed no violation of any statute, regulation or order in
applying the tariff to complainant. Therefore, there can be no basis for sustaining Mr. Rantz’s

Complaint.

Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the
Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not
necessary in the public interest. See also, 52 Pa. Code § 5.21(d). A hearing is necessary only to
resolve disputed questions of fact, and is not required to resolve questions of law, policy or
discretion. Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’'n, 817 A.2d 593 (Pa. Commw. Ct. 2003),
petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003). The public interest does not
require a hearing in this case. As a result, PECO’s right to prevail at hearing is so clear that having
a hearing would be a fruitless exercise. Therefore, Respondent’s Preliminary Objections shall be

granted.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter in

this proceeding.



2. Commission regulations provide for the filing of preliminary objections.

52 Pa. Code § 5.101.

3. The Complaint should be dismissed as legally insufficient under 52 Pa.
Code § 5.101(a)(4).

4. Public utility tariffs have the force of law and are binding on both the

public utility and its customers.

5. A public utility may not charge a rate other than as set forth in its tariff.

6. Subsidized rates, such as Rate OP, must be transitioned to cost-based

rates, with the generation component based on competitive procurement.

7. Respondent PECO’s Tariff Electric-Pa.P.U.C. No. 4 was filed in

compliance with the Opinion and Order entered by the Commission on June 2, 2009, at Docket

No. P-2008-2062739.

8. The Commission may dismiss a complaint without a hearing if a hearing

in this matter is not necessary or in the public interest.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed by PECO Energy Company seeking
dismissal of the Complaint filed by Jeffrey Rantz at Docket No. C-2012-2293057 are granted;



2. That the Formal Complaint filed by Jeffrey Rantz at Docket No.
C-2012-2293057 is dismissed;

3. That the record in this proceeding be marked closed.

Date: April 27. 2012

Elizabeth H. Barnes
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