


also apply the valuation criteria found in Section 1329 of the Code, 66 Pa. C.S. § 1329. It is the 
intersection of the long-established Sections 1102 and 1103, with Section 1329, that I wish to 
discuss. 

Section 1329 of the Code establishes a process to assign a dollar value to municipal water and 
wastewater systems to be acquired by certificated public utilities. Under Section 1329, the value 
of water and wastewater system assets to be included in the acquiring utility's rate base for 
ratemaking purposes will be the lesser of the purchase price negotiated by the acquiring utility 
and seller or the "fair market value" of the selling utility's system. 66 Pa. C.S. § 1329(c)(2). 

Section 1102(a)(3) of the Code requires a utility to first obtain a CPC from the Commission prior 
to a utility or an affiliated interest of a utility to acquire or transfer, to any person or corporation 
by any method, property used or useful in the public service.5 Section 1103(a) of the Code 
establishes the standard for granting a Certificate required under Section 1102: 

A certificate of public convenience shall be granted ... only if the 
commission shall find or determine that the granting of such 
certificate is necessary or proper for the service, accommodation, 
convenience or safety of the public. The commission, in granting 
such a certificate, may impose such conditions as it may deem to 
be just and reasonable. 6

According to the Pennsylvania Supreme Court, satisfying the standard of Section 1103(a) 
requires the Commission to find that the proposed transaction will "affirmatively promote the 
service, accommodation, convenience, or safety of the public in some substantial way."7 In 
establishing this precedent, the Court held that the statute's clear command is that the 
Commission must find that the granting of a certificate "will affirmatively benefit the public. "8

Factors that the Supreme Court identified in City of York for the Commission to consider in 
determining whether there is an affirmative public benefit are the likely effects of the proposed 
merger on future rates to consumers along with the likely effect upon service to consumers.9

The Pennsylvania Commonwealth Court recently held that the Commission must perform "the 
balancing test required by Section 1102 of the Code to weigh all the factors for and against the 
transaction, including the impact on rates, to determine if there is a substantial public benefit. 11

10

While McCloskey held that rate impact must be addressed, it recognized that "the Commission is 
charged with deciding whether the impact of rates ... is outweighed by ... other positive factors 
that ... served [as) a substantial public benefit." 11 Even more recently, in Cicero v. Pa. PUC, 910 
C.D. 2022 (Pa. Cmwlth. 2023) (Cicero), the Commonwealth Court, upheld prior precedent that

5 66 Pa. C.S. § 1102(a)(3). 
6 66 Pa. C.S. § l 103(a) (emphasis added); see also, Seaboard Tank Lines v. Pa. PUC, 502 A.2d 763, 764-65 (Pa. 
Cmwlth. 1985). 
7 City of York v. Pa. PUC, 449 Pa. 136, 141,295 A.2d 825, 828 (1972) (City of York). 
8 Id. (overruling in part, Northern Pennsylvania Power Co. v. Pa. PUC, 333 Pa. 265,267, 5 A.2d 133, 134). 
9 City of York, 295 A.2d at 829. 
10 McCloskey v. Pa. PUC, 195 A.3d 1055, 1066-1067 (Pa. Cmwlth. 2018), appeal denied, 207 A.3d 290 (Pa. 2019) 
(McCloskey) (emphasis added). 
11 195 A.3d at 1067. 
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