
  

  

Erin K. Fure  
Director, Corporate Counsel 
852 Wesley Drive | Mechanicsburg, PA  17055 
Phone: 717-550-1556 | Fax: 717-550-1255 
erin.fure@amwater.com 
 

 
 
 
 
December 19, 2024 
 
 

 
VIA ELECTRONIC FILING 
  
Ms. Rosemary Chiavetta, Secretary 
Commonwealth of Pennsylvania 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA  17120 
 

 
In re:  Request for Approval of an Assumption and Extension of 

Transfer of Capacity Rights Agreement between 
Pennsylvania-American Water Company, Pottstown 
Borough Authority and the Borough of Pottstown  

 
 
Dear Secretary Chiavetta:  
 
On behalf of Pennsylvania-American Water Company, please find the attached 
Agreement for filing under Section 507.     
 
Should you have any questions, please feel free to contact me.   
 
       Sincerely,  

 

 
 
Erin K. Fure  

 
 
 
 
cc:   All Parties on the attached Certificate of Service (via electronic mail)   
 Vince Pompo, Esquire (via electronic mail)  



     

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
In re:  Request for Approval of an 
Assumption and Extension of Transfer 
of Capacity Rights Agreement between 
Pennsylvania-American Water 
Company, Pottstown Borough Authority 
and the Borough of Pottstown  
 

: 
:          Docket No. U-2024- 
: 
: 
: 
: 

 
_______________________ 

 
CERTIFICATE OF SERVICE 
________________________ 

 
I hereby certify that I am this day serving the above-referenced Agreement upon the 
persons and in the manner indicated below, which service satisfies the requirements of 
52 Pa. Code §1.54 (relating to service by a party). 

 
SERVICE VIA ELECTRONIC MAIL ON DECEMBER 19, 2024 

        
       Respectfully Submitted,  
 
 

  
____________________________ 
Erin K. Fure, Esquire (PA ID #312245) 

 Pennsylvania-American Water Company 
 852 Wesley Drive   

 Mechanicsburg, PA 17055 
 Phone: (717) 550-1574  

 Email: erin.fure@amwater.com  
 
Attorney for Pennsylvania-American 
Water Company 

 
 
 

Patrick Cicero, Consumer Advocate  
Office of Consumer Advocate 
555 Walnut Street 
5th Floor, Forum Place 
Harrisburg, PA 17101-1923 
 
Alison Kaster, Director  
Pennsylvania Public Utility Commission  
Bureau of Investigation and Enforcement  
400 North Street  
PO Box 3265 
Harrisburg, PA 17105 
 

NazAarah Sabree, Small Business Advocate 
Office of Small Business Advocate 
555 Walnut Street 
1st Floor, Forum Place 
Harrisburg, PA 17101 
 
 
 

 



POTTSTOWN BOROUGH AUTHORITY
BOROUGII OF POTTSTOWN

AND
PENNSYLVANIA.AMERICAN WATER COMPANY

ASSUMPTION AND EXTENSION OF TRANSFER OF CAPACITY RIGHTS
AGREEMENT

THIS ASSUMPTION AND EXTENSION OF TRANSFER OF CAPACITY
)n?lRIGHTS AGREEMENT (the "Agreement") is made this 

- 

day of
by and betrveen POTTSTOWN BOROUGH AUTHORITY. the BOROUGH OF
POTTSTOWN (collectivell the "Borough") and PENNSYLVANIA-AMERICAN WATER
coMPANY ("PAWC").

BACKGROUND

A. On or about March 26. 2009, the Borough and Upper Pottsgrove Township (the

"Tolvnship") entered into a certain Transfer of Capacity Rights Agreement (the "TCR
Agreement") wherein the Borough agreed to make up to 238.000 gpd of Additional Treatment

Capacity available to the Township for purchase in accordance rvith its terms. A copy of the

TCR Agreement is attached hereto as Exhibit A.

B. By a Side Letter dated April 6, 2009 and Extension Agreements dated March 26.

2015 and October 21, 2019 (collectively, "Extension Agreements"), the Borough and the

To*nship agreed to extend the time period for the Tolrnship's ability to purchase Additional

Treatment Capacitl. until April 6. 2022. Copies of the Extension Agreements are attached hereto

as Exhibit B.

C. The Borough and Ton'nship entered into transactions for the Township to
purchase additional capacitl, pursuant to the TCR Agreement in June of 2010 and May of 201 I .

toth memoriatized by invoices and payments. and entered into subsequent agreements for the

To*nship to purchase additional capacitl pursuant to the TCR Agreement on Jul1 2. 2013. Ma1

21.2018. June 10.2020. and october 13,2020 (collectivell,. "Purchase Agreements"). Copies

of the Purchase Agreements are attached hereto as Exhibit C.

D. On June 30,2022 PAWC acquired the Torvnship's servage collection system' At

that time. the To*,nship had purchased 131,700 gpd of Capacity under the TCR Agreement, with

I 06.300 gpd of Additional Treatment Capacity remaining.

E, PAWC has requested and the Borough has agreed to allow PAWC to assume the

TCR Agreement and Purchase Agreements and to extend the TCR Agreement for the purchase

of the Additional Treatment Capacity for an additional period of sixtl' (60) months from April 6.

2022.

F. The atbrementioned parties are desirous to enter into this Agreement to

memorialize the assumption of the TCR Agreement and Purchase Agreements b-v PAWC and the

extension ofthe time fbr purchase of the Additional Treatment Capacity for said additional sixty
(60) months.

19th December 



NOW, THEREFORE, for and in consideration of the mutual promises herein contained.
it being further understood and agreed that the within Agreement is and shall incorporate and be
subject to the larvs of the Commonwealth of Pennsylvania, and intending to be legally bound
herebl', it is agreed as follows:

Section l. Backqround Paragraphs. Background Paragraphs A through F, as set
fbrth above, are incorporated herein as if more fully set forth belor,.

Section 2. Assumption of TCR Apreement and Purchase Agreements bv PAWC.
PAWC hereby assumes: effective as of the Eft'ective Date. all of the Township's rights, title,
interest, duties, liabilities and obligations in and to the TCR Agreement. and Purchase
Agreements (excluding liabilities occurring prior to the Effective Date). as amended and
modified by the terms and conditions of this Agreement, which accrue or arise on or after the
occurrence of the Effective Date.

Section 3. Extension of Purchase of Additional Treatment Canacitv. The TCR
Agreement is hereby extended for an additional sixty (60) months. The Borough agrees to make
up to 106.300 gpd available ro PAWC for purchase on an "as-needed" basis until April 6,2027 .

Section 4. Miscellaneous. Except as expressly set forth herein, all other terms and
conditions of the TCR Agreement, and Purchase Agreements shall remain in full force and
eff'ect.

Section 5. Effective Date. The Parties acknowledge and agree that this Agreement
must be approved by the Pennsylvania Public Utility Commission (the "PUC") and shall not
become effective until PUC approval. For purposes of this Agreement. the Eff'ective Date shall
be the date ofapproval of this Agreement by the PUC.

IN WITNESS WHEREOF. the parties have caused this Aereement to be executed and
attested by their respective duly authorized officers this dal of 2024.

POTTSTOWN BOR GH AUTHORITY

STOWN BOROUGH

19 December 





EXHIBIT A

[Transfer of Capacity Rights Agreement]



THIS TRANSFER OF CA'ACIT' RI.HTS AGREEMENT, effective as provided
herein, by and berween the BOROUGH OF POTTSTOWN and THE POTTSTbWN
BOROUGH AUTHORITy (collectively referred to as..Borough,,) and UppER
POTTSGROVE TOWNSHIP C,UPT) on the other hand.

WITNESSETH:

.WHEREAS' capitalized terms and phrases used in this Agreement shall have the
respective meanings set forth in Section l.0l hereof, unless a difErent -"unin! li.u,ry"pp.-,
fiom the context; and,

WIIEREAS, therc is a finite Capaciry* in the Treatment plant: and.

. WHEREAS' pursuant to the terms of the Sewage Treatment service Agreement (the
"service Agreement"), the Rcquested capacity in the Tieatment pranr alocateito tr" uoi'orgr,
and UPT, respectively, is 9.3616 mgd, and .5384 mgd; and,

. WHEREAS' pursuant to the provisions of Section 4.02 of the Service Agreement, upr
has requested to purchase from the Borough 23g,000 gpd (maximum th.ee moniir now liTvrl
of its Requested Capacity, which equals 23 g,000 gpd oi Annual Average Capacity; 

""a, 

- - -'

" - ._^yH.ER!AS, following the,purgla_se_ 
fr^om tfre Borough, as set forth herein, the Capacity

of UPT in the Treatment plant will be 726,400 gpd of R.quJrt.d Capaciy, wtrictr'equats lie,+oo
gpd of An:'.ral Average capacity. as noted on the Scheduri attached hereio, made a part hereof
and marked as Attachment ,,A"; and.

__ WHEREAS, pursuant to-the telms of this Agreement, the Borough is willing to assign,
sell and transfer to UPT 238.000 gpd of its Request-d capacity in the Trlatment plint.

ARTICLE I - DEFINITIONS

- SECTION l.0l - Defined rerms. The terms defined in this Section r.01, whenever used
or referred_to in this Agreement, shallhar.e the respective mcanings indicateJ (i.truJirg ti.--
singular, plural or possessive thereof, ifappricabte or appropriatefunless u airr"."ni ..-*iig
clearly appears from the context.

(a) (CAPACITY" 
shall mean the daily quantity of sewage flow measured in the

manner described in the Service Agreemenl.
(b) "DEP" shall mean the Pennsyrvania Departmenr of Environmental protection.
(c) "REQUESTED cApAcITy" shall mean Capacity in the Treatment plant in

the quantities described in the Service Acreement.
(d) "SEWAGE TREATMENT SERVICE-AGREEMENT, (referred to herein

as the "service Agreemerrt") shall mean the Agreement entered into between
the Borough of Pottstown, pottstown Boroughlutboriry- and the Township of
Upper Pottsgrove, dated September 13,2004, nhich served to amend a brior



_ . Agreemcnt between the same parties dated February 2g, 19g9.(e) (TREATMENT pt,ANT. shall.mean the ;";;;;i.;;;arion, treatmenrard disposal facilit.ies o*ned by the fonrro*" ei."ulfi"rtr,ority *aoperated by the Boroulh.
(f) (EQUIVALENT 

DWILL|NG UNIT (EDU),,shall mean 300 gailons perday (maximum tlree month.flow _ vrrVeit"i 
""rypi"uj 

.lria"ntiuf dwelling.The gallonage for an age restricr.ed dwelling may be less provided that theprocess for rating set forth in the servlce air"eir"ntlli"ii"*.0.

SECTION 2.01 _ Consi_deratiol 
-Upon 

wrirten request_liom UpT, the Borough shallrransfer and assign ro UpT the amounr of c;p*ity.;;;;;;".1 ne consideration shall becalculated based on the amount of.capacity purchased'on a per galron basis as ofthe date thcBorough approves a planning Modul; 
".;":;t.;;i; ii"-pi."r,ur" or*,e capacirv.

ffi The Borough represents and wanants thar it has
:.L\_ r r.Jr.! z.vz _ w aITanN ol tsorough.

assigned to UPT.
yJ::ll':iiif dcapacitvtoE""G*ortir*;il*jt:;":ili:il!ffiHlHT:

SECTION 2.03 _ Settlemen! lipon execution of the planning Module by the Boroughsenrcment on the transfer of capacity shalr u" r.'.ra *iti,i"'ri*ty (60) days subject to extensio=n,ifmutually agreed to by the parties.

SECTIoN 3 '01 - Amendnrent to.service Aereement. 
-the 

parties acknowledge that thetsorough, by this Agreemenr. is ,elinqurrhingiJo-iii-iffikequesred 
capaciry as allocatedunder rhe Service Agreemenr so that tJpT c;o;iilffiil;r Requesred capacity in theTrearment plant' Thc parties agree that, in .;.;;il;;;li" prouision. of section 4.02 of theService Agreement, Eihibit "a; 

"r.rt. i;.*r"" eil"^i"J'siiart be amenaed ro reflect rhechanges in the allocation of Requested Capacity.

SECTIoN 3.02 - Township Flow Limits. The Township,sha maintain the Township::::g:::lt*,i"n systenr upg.uo"ito ri.ffir;,;";;;: rrow usase at the FarmineronAvenue merer so as nor ro exc"ed a flow of 2.231Cpfr,, *,r.f, "tf,J;";;;.#,il:rJii"the furure as the rimit for the Township's rn"-,*..r, rr"*]' , na ,a- ..rnstantaneous 
Florv..expressed in gallons per minute C,cpM,) J"ll ;;ii;iui no* au.ing -y one (l) hourperiod divided by sixty (60) minures. should ,rr. r""i.a.riltrng the flou.not be in workineorder' thc flow wit be estimated basea 

"" 
i*i]"" +.oi ('#;i;.*, of Flow) of rhe New

:;Ji::".?ffili:"ffiill,.,lnr. "u"n,* rn.tun,**ul piJ* in rhe Farmingion Avenue meter

;lx'r"l",yJli ldi,?:'J ;l: lilqf,+i!fi ,:#tI'T;ll$i:T :l"lf:i:Tfii#";
i:f"xllTilf i[l?:'."rrlt]f,t*H?J,XiinHl:[i:]il,""tr,1n1":lig*:ll*,
r.*,"r,ip,i"ii'ilil;fr";,iff .1#,.,:,ili:*t:[,.l: 1ff",,T":",n"T5 

"i il*:_*i;'""



implementation schedule, which is rcasonably expected to prelent further events ofinstantaneous Flows in excess of the then applica'ble limits. Atthe end ofthe thirty (30) days, theplan is to be submitted to the Authority for review, and the Authority strart p.oviae 
"omieits 

,othe Township within rhirty (30) days rhereafter. Unless such plan ir'r"j""t"d by rl.;il-t,y,
the Township shall d igently proceed to imprement such a pran. Ifrtre Township ao", noi 

-
p.rr.Tt a elan or does not diligentry proceed to impre*.nr ony upprou"d plan, then the Authority
shall have the rightto impose a penarty on the Township. Th! pinalty shall be in the u.o*t ofFive Thousand Dollars ($5,000.00) pei day for each day the flo*'exceeds the Instantaneous Flowlimit. During the period that the Conective Action plan. pursuant to this paragraph. is beinedeveloped and is being diligently implemented, further penalties rur I"rr"it^"!""i'i r"*, .i?rrnot accme or be collected.

The present In$antaneous Flow limit of2,237 GpM shall be increased whenever aplanning module is accepted by pottstown.

. 
An increase in the permitted Instantaneous Flow limit shall be calculated as follows: forevery 100 GPD increase in the.Township Treatment Capacity under the MTMF, the

Instanraneous Flo*'limits shall increase by 0.3472 Gpl\4. (This amounr represenrs the
conversion ofthe increase in the average daily flow as measured by the maximum three (3)
month average method, divided by 

.r;440 
(representing the numbei of minut.. i; ; ;;ii '-'

multiplied. by 5 (representing a.peai<ing factor as to thJ permitted ratio between the fak kno*r,flow andlhe maximum three (3) month average flow rate that wourd occur if the flo* was
complctely uniform throughout the day).

ACTICLE IV _ DEP APPROVAL

SEQTIoII-{.01 - Apgroval. The transfer of Capacity herein is under and subject to theapproval of the DEP. UPT shalt malie application for approval from DEp within ,.nirol- 
'-"

rvorking days from the date ofexecution of this Agreement by the Borough_

ARTICLE V _ MISCELLANEOUS

SECTIoN 5.01 - Recirats. The recitals herein are acknowledged to be true and
correct and are a part of this Agreement.

SECIION 5.02 - Time of The Issence. Time is of the essence in the

. SECTION 5.03 - Headings. The headings of this Agreement are solely for
convenience' and shall have no effect in the legal interpietation ofiny provision n.."or.

SECTION 5.04 - Modification. This Agreement may not be modified or
amended except in writing signed by the affected parti.i h"r"to.

_ SECTION 5.05 _ Recording. This Agreement shall not be recorded by any part
hereunder.

SECTIoN 5.06 - Effective Date. The effective date of this Agreement shall be
the date signed by the last party.

performance of the obligations under this Agreement.



IN WITNESS WHEREOF, The panies have caused this Agreement to beexecuted and attested by their respective duly a;thorizea offrcers, and theii respective seals to behereunto affixed.

BOROUGH: BORO

BY:

A

Date:

ATTEST:

DATE:

UPT:

(SEAL)

BOROUGH AUTHORITY

(SEAL)

(sEAL)

t-z("-o?

(sEAL)

(SEAL)

UPPER POTTSGROVE TOWNSDIiP

BY:

ATTEST

Date:
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EXHIBIT B

IExtension Agreements]



DAVID G. GARNER
7th Ward Councilor

339 Grandview Rd.
Pottstown. PA 19464

Home Phona.61 0-970-7560 Work Phone4S+945-O777
E-mail-dggarnerl @comcast.net

May 13,2009

Charles D. Gamer, Jr., Esquire
2050 E. High Sheet
Pottstown, PA 19464

Pottstown Borough Authority - Uppcr Pottsgrove Township
Side Letter - Trsnsfer of Capaclty Agreement

Dear Chuck:

Enclosed please find an original fully executed "Side Letter" as had been discussed and agreed
upon between PBA and UPT concerning the 238,000 gallons oftreatment capacity. The
Additional rreatment capacity Ageement had been previously signed and this document
clarifies certain aspects that were not necessarily appropriate to include in the body ofthe other
agrcem€nt.

with the delivery of this document, I believe that all items are now in plac€ to ad&ess this
situation. obviously, there are matters that will need to be addressed as the circumstances
unfold. PBA looks forward to working with UpT on those marers.

Very tnrly yours,

David G. Gamer

DGG/kes

Enclosure

CC: Ray Lopez, PBA Manager (e-mail only)
Tom Weld, BCM Engineers (e-mail only)
Brent Wagner, PBA, Utilities Coordinator (e-mail only)



CHARLES D, GARNER. JR,
PAUL A, BAUER, III

LAW OFFICES
GARNER & BAUER

2O5O EAST HIGH STREET
POTTSTOWN. PA 19464

(610) 970-4961
FAX (610) 9704965

MOLLY S. MCNAB'
-OF COUNSEL

April 6,2009

David G. Garner, Esquire
1954 East High Street
Suite 3
Pottstown. PA | 9464

RE: Side Letter - Transfer of Capacity Agreement

Dear Dave:

This letter will serve as a Side Letter/Letter of Explanation conceming the Transfer
of capacity Agreement dated March 23,2009, between the Borough of iottstown, the
Pottstown Borough Authority, and upper pottsgrove Township. The Borough and Authority
agree to make up to 238,000 Gallons per Day available to upper pottsgrove for purchasl
(hereinafter refened to as "Additional rreatmenr capaciry-'i. es we had pieviously
discussed and agreed to, Uppcr Pottsgrove may purchase the Additional Treatment caoacitv
on an "as needed" basis over the next 60 months.

During that time frame, on occasions rhat upper pottsgrove purchases less than the
full amount of the Additional rreatment capacity, the cost on a per gallon basis will be
calculated by the Authority as of the date the Borough upptnn", thi planning Module
associated with that particular purchase. payment for any portion of the Idditional
Treatment capacity will be made by upper pottsgrove within 60 days, as set forth in Section
2.03 of the Agreement.

At thc conclusion ofthc 60 months, the Torvnship understands the Authority has no
obligation to continue to make available any portion of thc Additional Treatment iapacitv
that has nol yet been purchased. The parties, ol'course, would be free to negotiate another
purchase agreement, if necessary, and if capacity were available.

ln addition, in the event the Additional rreatment capacity was not compretely
purchased by the 'l'ownship, both the Township and the Borough/Authority *ouli *ori
cooperatively to revise the Act 537 plan to reflect any unpurchased portion ofihe Additional
Trcatment Capacity to the Borough.



David G. Garner, Esquire
April 6,2009
Page 2

Please feel free toreviewwith yourclient and pleaseevidence your client'.s agreement
by counter-signing the retter. I have obtained appropriate authority irom Upper pJttsgrove
to ex€cute this letter agreeing to the terms and conditions ofthis SidL Letter. Thank yorivery
much.

CDGjr/ds



POTTSTOWN BOROUGH AUTHORITY
BOROUGH OF POTTSTOWN

AND
UPPER POTTSGROVE TOWNSHIP

EXTENSION OF TRANSFER OF CAPACITY RIGHTS AGREEMENT

THIS AGREEMENT (the "Asreement") is made this ZL'J aay of t))rLt t'r)
2015, by and between POTTSTOWN BOROUGIT AUTHORJTY, the BOROUGH OF
POTTSTOWN (collectively the "Boroueh") and UpPER POTTSGROVE TOWNSI p, (the
"To\ Trship").

BACKGROUND

A. On or about March 26,2009, the Borough and the Township entered into a certain
Transfer of Rights Agreement wherein the Borough agreed to make up to 238,000 gpd of
Additional rreatment capacity available td the Township for purchase in accordance *th its
terms.

B. By Side Letter dated April 6, 2009, the Borough and Township agreed to keep the
Additional rreatment capacity available for pulchase by the Township for a period of sixty(60)
months.

C. Pursuant to the Transfer of fughts Agre€ment and the Side Letter, the Township
has purchased 64,200 gpd of capacity, with 173,800 gpd of Additional rreatment capacity
remaining.

Township has requested and the Borough has agreed to extend the sixty (60) month
period under the side Letter for the purchase of the Additional rreatment capaciry'for an
additional period ofsixty (60) months.

9: By motion duly adopted by the pottstown Borough Authority on December 16,
2014 said Authority authorized the extcnsion of the side Letter as iet fbrth in ihis Agreement.

F. The aforementioned parties are desirous to enter into this Areement to
memorialize the extension of the time for purchase of the Additional rreatment cafacity for an
additional sixty (60) months.

NOW, THEREFORE, for and in consideration of the mutual promises herein contained,
it being further. understood and agreed that the within Agreement is and shail incorporate and be
subject to the laws ol the com-rnonwearth of pennsyrvania, and irtending to be iegaly bound
hereby it is agreed and covenanted as follows:

^ . . 
Section 1. Backeround Barasraohs, Background paragraphs A through F, as set

forth above, are incorporated herein as if more fully set forth b"lo*.



So licit or DraJi 0 j -0 9 - 1 5

Section 2, Extension ofPurchsse ofAdditional Treatment Caoacitv. The Side
Letter is hereby extended for an additional sixty (60) months. The Borough agrees to make up to
l?3,800 gpd available to the Township for purchase on an "as-needed" basis until April 6, 2019.

Section 3. Miscellaneous. Except as expressly set forth herein, all other terms and
conditions ofthe Side Letter aad the Transfer of Rights Agreement shall remain in full force and
effect.

By:
Name:
Title:

IN WITNESS WHEREOF, the parties have set their hands and seals th isZL'! duy of
{lPin*,zots' / t

ATTEST:

POTTSTOWN BOROUGH

V t'2-C ,^J tA- L -'7-n 4 4c

8-d ,.-o " e p -S €c a-e-t&ey'

,/ / t --\ u

- ///,/4rnrr/// /tt4t7U -' / UPPERPOTTSGROVETOWNSHIP

?i*,", € twoo -f,+,t, o p-

Tille:

ATTEST:

ATTEST:

Le?itegf- ba



POTTSTOWN BOROUGH AUTHORITY
BOROUGH OF POTTSTOWN

AND
UPPER POTISGROYE TOWNSHIP

HKTENSION OF TRANSFER OF CAPACITY RIGHTS AGREEMENT

THIS AGREEMENT (tire "Agreement') is made this '? lsf ary ot OLfubY-,
2019, by aad beween POTTSTOWN BOROUGH AUTHORITY, the BOROUGH OF
POTTSTOWN (collectively the 'tsorough') and UPPER POTTSGROVE TOWNSHIP' (the

'"Townshio).

BACKCROUND

A. On or about Morch26,2009, the Borough and the Township entered into a certain Tta:rsfer

of Rights Ageement wherein the Borough agreed to make up to 238,000 gpd of Additional

Tteatrnent capaciqr available to the Township fot purchase in accordance with .is tetms.

B_ By Side Lcttet dated April 6, 2009, the Botough and Township agreed to k:ep the_Additiooal

Treatnent Capaoty available for purchase by &e Township for a pedod of sixty (60) months'

C. Pursuant to the Traasfer of Rights Agreement and the Side I'ettet, the Township has

purchased 70,200 pd of Capacity, with 167,800 gpd of Additional Treatneflt CaPacrty

remaining.

D. Tournship and Borough subsequently entered into an Agreement on March 26, 2015, to extend

Township's abrlity to purchase Additional T!€atment CzPacity until Apdl, 2019'

E. Township has since requested and Borough has agreed to extend Township's ability to

pu:chase Addiuooal Treatment Capacity for an additional thirty-six (36) months'

F. The afotementioned parties are desirous to enter into this Agteement to memonalize the

extension of the time for pwchase of the Additjonal Tteatrent caPacity for an additiooal

thirty-six (36) months.

NOW, THEREFORE, fot aod in consideration of the mutual promises herein contaiaed' it
leing fiIttrer understood aod agreed that the withh Agreement is al]d shdl inco:porate and be subiect

,o ,i. l"-, of the Comnronwirlth of P"r,ttsylr'"nia, and intending to be legdly bound heteby it is

agreed and covenanted as follows:

SECTION 1. Backeound-Eeggglapbo. Background paragnphs A thtough F, as set foth
above, are incorpoated herein as if more fully sct forth below.



SECfION 2. E:*ension of the Puichaee of Additioral Tteatment Capaciqv. The Side

Ietter is hereby ertended for an addlional thirty-sir (36) ooa&s. The Botough agrees to makc uP to
167,800 gpd aveilabte to the Township for purchase on an "as-needed" basis und ApoT 6,20n,

SECTION 3. Miscellaneous. Except as expressly set forth hercin, all other tcrrns and

coaditions of the Exrcnsion of Ttansfc of Capacity Rights Agteemeng the Side ktter and the
Ttansfer of Rights Ageement shall rernain io full fotce and effect

IN WTINESS WHEREOF, the parties have set tleir haods and seals &e &y and ycar frst
abovc written.

POTTSTOWN BOROUGH AUTHORITY

BY:

ATTEST:

POTTSTOWN BOROUGH

BY:
Dan !7eaad President

ATTEST:

ATTEST:

UPPER POT'TSGROVE



EXHIBIT C

IPurchase Agreements]



PURCI{ASE OF ADDITIONAL CAPACITY AGREEMENT
PURSUANT TO TRANSFER OF CAPACITY RIGHTS AGREEMENT-MARCH 26.2009

THIS PURCHASE OF ADDITIONAL CAPACITY AGREEMENT PURSUANT TO
TRANSFER OF CAPACITY RIGHTS AGREEMENT-MARCH 26,2009, effective as provided
herein, by and between the BOROUGH OF POTTSTOWN and THE POTTSTOWN
BOROUGH AUTHORITY (collectively referred to as "Borough") and UPPER
POTTSGRO\'E TOWNSHIP f 'UPT"'}.

WHEREAS, the parties entered into a Transfer of Capacity Rights Agreement dated
March 26, 2009 ("Transfer Ageement").

WHEREAS, consistent with the provisions of the Transfer Agreement, UpT has
purchased Additional Capacity on two different dates.

WHEREAS, in accordance with the Sewage Treatment Service Agreement between the
parties, dated September 13,2004, as amended ("Service Agreement"), UpT adopted a
Corrective Action Plan ('CAP") dated October 17,2011, which was subsequently accepted by
the Borough on October 18, 201.1 ("2011 CAP").

WHEREAS, UPT has requested to purchase the Additional Capacity which is available
under the Transfer Agreement.

WHEREAS, under the terms of the Service Agreement, because of the 201 I CAp, UpT
v/ould have to purchase sewer capacity far in excess ofthe Additional Capacity available under
the Transfer Agreement.

WHEREAS, the Borough has determined that based on specific circumstances that the
Borough will allow UPT to purchase just the amount of Additional capacity desired by Upr as a
one-time exception to the limitations otherwise applicable under the terms ofthe service
Agreement.

WHEREAS, the parties agree that this Puchase Agreement shall reflect the agreement of
the parties on the issues herein.

l. The Transfer Agreement and the Service Agreement are incorporated herein by
refetence. Definitions of terms as used in the Service Agreement shall control unless superseded
or redehned in the Tralsfer Agreement or in this purchase Agreement.

2. UPT purchased 188,400 gallons per day Max Tlree Month Capacity in April
2005.

3. Pursuant to the provisions ofthe Transfer Agreement, UpT has the right to
purchase up to 238,000 gallons per day of\4ax Three Month capacity for 60 months from the
date of the Transfer Agreement which was March 26,2009 (,,Additional Capacity").



4. As ofthe date ofthis Purchase Agreement, UPT has puchased a total of58,200
gallons per day of Max Three Month Capacity under the Transfer Agreement by purchasing

53,700 gallons per day in June 2010 (First Purchase") and 4,500 gallons per day in May 201 1

("Second Purchase").

5. As ofthe date ofthis Purchase Agreement, I-IPT has 179,800 gallons per day of
Additional Capacity available for purchase under the Transfer Agreement.

6. Because of sewer flows generated in Upper Pottsgrove Township ("Township"),

in accordance with the provisions ofthe Service Agreement, UPT approved a CAP on October

i7, 2011, which was reviewed and accepted by the Borough on October i8,2011. The Borough

has determined that ihe Flow of Record from UPT is 781,000 gallons per day.

7. UPT has followed the provisions of the 201 1 CAP and has provided the Borough

with documentation conceming these efforts.

8. The Borough has deiermined that UPT is making a good-faith effort to fulfill all

of its obligations under the 201 1 CAP.

9. UPT has requested to purchase 6,000 gallons per day of Max Tkee Month

Capacity from the Additional Capacity available for purchase under the Transfer Agreement

("Third Purchase"). The record ofall sewer capacity purchased by UPT since 1990, including

the amount ofthe Third Purchase, is shown on Exhibit A which is attached to and incorporated

herein.

10. Both parties agree that pursuant to the terms ofthe Service Agreement, UPT

would first have to purchase sewer capacity sufficient to handle the Flow of Record of781,000

gallons per day. This would require UPT to putchase 184,400 gallons of Max Thlee Month

Capacity before it could exercise the Third Purchase.

1 1 . Because of the efforts made by UPT under the 201 I CAP the sewer flows since

the adoption ofthe 2011 CAP, the Borough agrees to grant a one-time exemption to UPT so it is

not required to purchase 184,400 gallons of Max TbLree Month Capacity before exercising the

Third Purchase. This exemption is based on the circumstances which exist at the time of this

agreement and is solely within the province of the Borough to grant. No precedent is created, no

requirements are waived and no rights are vested beyond the specific exemption granted herein.

12. The price for the Third Purchase is based on $4.71 / gallon and totals $28,267 .

The calculations to support the pdce are shown on Exhibit B which is attached to and

incorporated herein. UPT shall pay this full amount to the Borough rvithin 30 days of the date of
this Purchase Agreement. Failure to make fuIl payment shall result in the forfeiture of the right

to proceed with the Third Purchase on the tems set forth herein without any further action

required on the part of the Borough.



13. The 20 EDU obtained by UPT in the Third Purchase are subject to the following
conditions: 1) UPT shall disclose to the Borough in advance all properties and/or projects
presently known which could seek to tie into the public sewer, rvhich has occurred; 2) UPT r,r,ill
disclose to the Borough in writing the address ofeach property. the date ofconnection and the
number ofEDU allocated to each property as properties are tied in to the public sewer within 15

days ofconnection and 3) UPT will not utilize any of this capacity for the Coddinglon View
development. Failure ofUPT to abide by these conditions shall lead to a forfeiture ofall
capacity acquired in the Third Purchase. UPT's right to utilize the capacity from the Third
Purchase shall continue, indefinitely, until the 20 EDU have been consumed or exhausted by
connection to the sanitary sewer system, PROVIDED UPT fulfilts all of the conditions and
obligations under this Agreement.

14. The folegoing represents the entire agreement and understanding ofthe parties on
the subject matter and may only be modified or amended in u'riting signed by the parties. The
effective date of this agreement shall be the date signed by the last party.

IN WITNESS WHEREOF. the parties have caused this Agreement ro be executed and
attesled by their respective duly autholized officers, and their l'espective seals to be hereunto
alfixed.

BOROUGH:

PBA: POTTSTOWN BOROUGH AUTHORITY

Attest:

UPT: WNSHIP

By:

BOROUGH OF POTTSTOWN

UPPER POTTSGROVE T



Upper Pottsgrove Township

History of Purchased Flow

1990 original purchase with W'WTP

April 2005 pwchase

June 2010 purchase

May 2011 purchase

June 2013 purchase

TOTALPURCHASED

350,000 gallons (MIIvtr)

188,400 gallons (MTMF)

53,700 gallons (MTMF)

4,500 gallons (MTMF)

6,000 gallons (MTMF)

602,600 gallons

Remaining to be purchased as of2013 under Transfer Ageenent

776,400 gallons - 602,600 gallons = 173,800 gallons O'ITtuF)

Exhiblt "f
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PT]RCIIASE OF ADDITIONAL CAPACITY AGREEMENT
PURSUANT TO TRANSFER OF CAPACITY RIGIITS AGREEMENT

MARCH 26,2009

THIS PURCHASE OF ADDITIONAL CAPACITY AGREEMENT PIJRSUANT TO
TRANSFER OF CAPACITY RIGHTS AGREBMENT-MARCH26,2009, effectivo as provided
herein, by and between the BOROUGH OF POTISTOWN and THE POTTSTOWN
BOROUGII AUTIIORITY (collectively lefened to as "Borough") and UppER
POTTSGROVE TOWNSHIP C'UPT),

WHEREAS, the parties entered into a Tmnsfer of Capacity fughts Agreement dated
March 26, 2009 ("Transfer Agreement').

WHEREAS, consistent with the provisions of the Transfer Ageement, UpT has
purchased Additibnd Capacity on three different dates (2010, 201I and 2011y.

WHEREAS' UPT has requested to purohase the Additional capacity which is available
rmder the Transfer Agreement.

. . -yry!!As, the Borough will allow Irpr to prchase the amounr of Additional capacity
desired by UPT as set forth herein notwithstanding the limitations otherwise applicable gnder
fr! Fry. of the Sewage Treatment service Agreement between the parties, ctated september
13,2004, as amended ('Service Agreement').

WHEREAS' the parties agree that this Purchase Agreement shall reflect the agreement of
the parties on the issues herein.

^ l. The Transfer Agreement and the service Agreement are incorporated herein by
reference. Definitions of tenns as used in the service Agreement shall connol udess
superseded or redefined in the Transfer Agreement or in this purchase Agreement.

2. UPT pwchased 188,400 gallons per day Max Three Month Capa"ity in April
2005.

3' Pursuant to the provisions of the Transfer Agreement, Upr had the right to
purchase up to 238,000 gallons per day of Max rrnee Month capacity for 60 months to]n tne
991" 9.f the Transfer Agreement which was March 26, zoos j,aaationa capacity,').
Notlitbstanding the expiration of the 60 month period, the Borough is willing to aflow wi to
make an additional purchase of capacity under the Transfer Agreement.

4. As of the date of rhis Purchase Agreemeng upr has purchased a total of 64,200
gallons per day of Max Three Month capacity under the Transfer Agreement by purchasing



53,700 gallons per day in June 20t0 ("First Prnchase"), 4,500 gallons per day in May 2011

("Second Purchase") and 6,000 gallons per day in June 2013 ("Third Purchase").

5. As of the date of this Purchase Agrtement, UPT has 173,800 gallons per day of
Additional Capacity potentially available for purchase under the Transfer Agreement.

6. UPT has requested to purchase 6,000 gallons per day of Max Three Month

Capacity from the Additional Capacity potentially available for purchase *q_th9 Tragfer
Ag;reement ("Fourth Purchase',). The record of all sewer oapacity purchased by UPT 9in9e 1990,

iniluaing the amount of the Fourth Purchase, is shown on Exhibit A which is attached to and

incorporated herein.

7. The price for the Fourth Purchase is based on $5.43lgallon and totals $32'592. The

calculations to support the price are shown on Exhibit B which is attached to and incorpolated

herein. UPT shall pay this full amount to the Borough wilhia 30 days of the date of this Purchase

Agrccment Failure to make full payment shall result in the forfeiture of the rigbt to proceed with

tni fourttr purchase on the terms set forth herein without any firrtler action required on the part of
the Borough.

8. The 20 EDUs obtained by UPT in the Fourth Purchase are subject to the

following conditions: l) UPT shall disclose to the Borough in advance all p'roperties and/or

projects preseatly known which could seek to tie into the public sewer, which has occurred;

it Upf *iU disclose to the Borougb in writing the address of each property, lhe date of
connection and the number of EDU allocated to each property as properties ae tied in to the

public sewer within 15 days of connection and 3) UPT will not utilize any of this capacity for

it" Codaillgfotr View development. Failure of UPT to abide by these conditions shall lead

to a forfeiture of all capacity acquired in the Fourth Purchase. UPTs right to utilize the

capacity from the Fourth Purchase shall continue, indefinitely, until the ZO Ep]ls- !rye- !9en
consumed or exhausted by connection to the sanitary sewef system, PROVIDED tlPT fulfills
all of the conditions and obligations under this Agreement'

9. The foregoing ttpresenls the entire agr€ement and understanding of the parties

on lhe subject matter and -uy ooty be modified or amended in writing signed by the padies.

The effective date of this agreement shalt be the date signed by the last party.

[Signatures appear on following page.]



lN WITNESS WHEREOF, the parties have caused this Agr€cment to be executed and
attested by their respective duly authorized officers.

BOROUGH:

PBA:

TTEyT'

PorrsTo

By: \,

Attest:

AUTHORITY

tt
oats: ' lo lit lz o i 8

o*", MaJ,+ 2l ,20W
0

BOROUGH

&ctpttL



Uppor Potagovc Tow$hip

lllstory of Purcbarcd Flow

1990 origilal purchas€ wlth WWT?
April 2005 putdhasc

Iuo 2010 purchase

Ivfat 201I p|rc[iisc
Junc 2013 pruchase

May 2018 purchasc

TOTALPTJRCHASED

350000 ganons MIMF)
1 88,400 salotrs (MIMF)-.-
53,700 gdlos (MIMF)

' 4,5(X} gallos (MIMF)
6,000galos (Mlrff)
4CO0 galoor (MIMF)

608,600 galors

Fcmaiaing to bo Fulhaccd as of201 8 uadcr Trocftc Atfccmalt

26,a00 grloos - Q8,500 ga[ons = 167,800 gs[oDs'MIMF)

E!6r n"
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PURCHASE OF ADDITIONAL CAPACITY AGREEMENT
PURSUANT TO TRANSFER OF CAPACITY RIGHTS AGREEMENT

DATEDMARCH 26,2009

THIS PURCIIASE OF ADDITIONAL CAPACITY AGREEMENT PURSUANT TO
TRANSFER OF CAPACITY R]GHTS AGREEMENT DATED MARCH 26, 2009, AS
AMENDED effective as provided herein, by and berween the BOROUGH OF POTTSTOWN
and THE POTTSTOWN BOROUGH AUTHORITY (collectively referred to as ',Borough,')
and UPPER POTTSGROVE TOWNSHIP ("UPT'').

WHEREAS, the parties entered into a Transfer of Capacity Rights Ageemenr dated March
26, 2009 ("Transfer Agreement").

WHEREAS, consistent with the provisions ofthe Transfer Agreement, UPT has purchased
Additional Capacity on four different dates (20 | 0, 20Il ,2013 and 2018).

WHEREAS, the parties entered into an Extension to the Transfer Agreement dated
October 21, 2019 extending UPT's ability to purchase Additional Treatment Capacity to Aprit 6,
2022.

WHEREAS, UPT has requested to purchasc the Additional Treatment Capacity which is
available under the Transfer Agreement.

WHEREAS, the Borough will allow UPT to purchase the amount of Additional Treatment
Capacity desired by UPT as set forth herein notwithstanding the limitations otherwise applicable
under the lerms of the sewage Trcatment Service Agreement between the parties, dated
September | 3, 2004, as amended (,,Service Agreement',),

WHEREAS, the parries agree that this Purchase Agreement shall reflect the agreement of
the panies on the issues herein.

Now, THEREFORE, for and in consideration of the mutual promises herein contained, it
being further understood and agreed that the within Agreement is ind shall incorporate and-be
subject to the laws of the commonwealth of pennsylvania, and iutending to be iegally bound
hereby, it is agreed and covenanted to as follows:

l. The Transfer Agreement and the service Agreement are incorporated herein by
reference. Definitions of terms as used in the Service Agreement shall control unless superseded
or redefined in the Transfer Agreemenl or in this purchase Agreement.

_?: Pursuant to the provisions ofthe Transfer Agreement, UpT had the right to purchase
up to 238'000 gallons per day of Max Three Month capacity ("Additional rreatment capacity").



3.AsofthedatgofthisPurchaseAgeement,UPThaspurchasedatotalofT0'200
gallons per day of Max Tlree Month Capacity under theTfansfer Agreement by purchasing53,7o0

iallons'per duy in Jun" 2010 C'First Purchase"), 4,500 gallons p-er day_in^May.20l I ("Second

Futctrasi"), 6,d00 gatlons per day in June 2013 ("Third Purchase") and 6,000 gallons per day in

2015 ("Fourth Purohase").

4.AsofthedaleofthisPurchaseAgreement,UPThas16T,800gallonsperdayof
Additional Capacity potentially available for purchase under the Transfer Agreement'

5. UPT has requested to purchase l8,000 gallons per day of Max Three Month Capacity

(60 EDU9 from the Additional Caiacity potentially available for purchase under the Transfer

igr..r.trt (,'Fifth purchase"). Thi record of a1l sewer capacity purchased by UPT since 1990,

inEfualng tl,e amount of the Fifth Purchase, is shown on Exhibit A which is attached to and

i ncorporated herein.

6. The price for the Fifth Purchase is based on $5.72lgallon and totals $ t 02,960.00. The

calculations to support the price are shown on Exhibit B whioh is attached to and incorporated

rr"i.i". uir shali iay this full amount to the Borough within 30 days of the date of this Purchase

4o;il. Failurl to make full payment shall result in the t'orfeiture of the right to proc€ed with

thi Fifth purchase on the terms sef forth herein without any further action required on the part of the

Borough.

T,The60EDUsobtainodbyUPTintheFifthPurchasearesubjecttothefollowing
conditions: l) UPT shall disclose to the Borough in advance all properties.-.and/or projects

pr"*^trv known which could seek to tie into the public sewer; and 2) UPT will disclose_to the
"g;iooth in writing the address of each propertn the date of connection and the number of

EDU' allocated tJeach property as prop"ttio 
"." 

tied in to the public sewer wilhin 
.15 

days.of

conn€ction. Failure of UpT to alide'by ihese conditions shall lead to a forfeiture of all capacity

""q"""a 
f, tft. nifth purchase. UPf's rigtrt to utilize the capacity ftom the Fifth Purchase shall

*ntinu., indefinitely, until the 60 EDU; have been co*umed or exhauste4 by corurection to

the sanitary sewer system, provided UPT fulfills all of the conditions and obligations under

this Agreement.

S,Theforegoingrepresentstheentireagreementandunderstandingoftheparties
on the ;bject matter aid rnay onty be modified 9r amendgd in writing signed by the parties'

The effective date of this agreement shall be the date signed by the last party'

[Signatures appear on following page.]



lN WITNESS WHEREOF, the parties have oaused tbis Agr€€mcot to be executed and
attested by their respective duly authorized offic€rs.

BOROUGH: BOROUGHOF POTTSTOWN

By:

Attest:

PBA: POTTSTOWN BOROUGH AUTIIORITY

By:

Attest:

Date: 6-/a-At

ettest : gfo a. raaa]),Elr-
of-4?- aaeo

UPT:



EXHIBITA

[Being the Upper Pollsgrove Township History of Purchased Flow]



Exhlblt "A"

Upper Pottsgrove Townshlp

History of Purchased Flow

1990 Orlginal purchase with WWTP

April 2005 purchase

June 2010 purchase

May 2011 purchase

June 2013 purchase

May 2018 purchase

Aprll 2020 purchase

TOTAL PURCHASED

35O0O0 sallons (MTMFI

188,400 Sallons (MTMF)

53,700 gallons (MTMF)

4500 gallons (MTMF)

6@0 gallons (MTMF)

5,000 gallons (MTMF)

18,000 gallons (MTMF)

626,600 gallons

Remaining to be purchased as of 2019 under Tramfer Agreement

775,400 gallons - 626,600 gallons = 149,800 gallons (MTMF)



EXHIBITB

[Being the calculations to support the pricel
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