PULP

PENNSYLVANIA
UTILITY LAW PROJECT

February 24, 2025
VIA E-FILE

Rosemary Chiavetta, Secretary
PA Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Re: Pa. PUC v. Aqua Pa., Inc., and Aqua Pa. Wastewater, Inc.,
R-2024-3047822 & R-2024-3047824

Letter of CAUSE-PA in lieu of Answer to Petition of Aqua Pennsylvania, Inc.
and Aqua Pennsylvania Wastewater, Inc. for Partial Reconsideration and/or
Clarification of the February 7, 2025, Order of the Pa. Public Utility Commission

Dear Secretary Chiavetta:

The Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-
PA) submits the following Letter in lieu of a formal Answer to the Petition of Aqua Pennsylvania,
Inc. and Aqua Pennsylvania Wastewater, Inc. for Partial Reconsideration and/or Clarification of
the February 7, 2025 Order of the Pennsylvania Public Utility Commission (Petition). As
explained herein, CAUSE-PA opposes the Petition of Aqua Pennsylvania, Inc. and Aqua
Pennsylvania Wastewater, Inc. (Aqua). We urge the Commission to reject Aqua’s Petition and
uphold the Order in this matter entered February 7, 2025.

On November 7, 2024, a Joint Petition for Settlement (Settlement) was filed in the instant matter.
The parties to the Settlement specifically reserved for litigation issues of whether Aqua should be
permitted to include East Whiteland Township in its ratemaking rate base and whether increased
rates for East Whiteland Township operations should be established in the present proceeding.! In
the Settlement, parties agreed to specific rate effects if the Commission authorized a rate increase
for East Whiteland Township operations.>

! Order at 36.
2 Settlement 9 95(a, b-c).
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On December 9, 2024, the Administrative Law Judges (ALJ) Gail M. Chiodo and Alphonso
Arnold, I1I issued a Recommended Decision (RD) in this matter.? The RD found that Aqua’s
proposed increase to East Whiteland Township rates was not permissible because of the
Commonwealth’s holding in the Cicero matter.* The RD further found that “on balance, the best
course of action is to maintain the status quo of the East Whiteland rates while this issue is
resolved with certainty.”> Parties to this proceeding filed exceptions to the RD on December 23,
2024, with reply exceptions being filed on December 30, 2024. In its Main Brief and Exceptions,
Aqua argued that it should be permitted to increase its rates to East Whiteland Township
customers, subject to customer refunds if Cicero® is reversed.’

On February 7, 2025, the Commission entered its Order, which adopted the RD and approved the
Settlement, as modified by the Order. In its Order, the Commission agreed with the RD that the
proposed increase to East Whiteland Township’s rates was impermissible given the
Commonwealth Court’s holding in Cicero.® The Order denied the rate increase with respect to
East Whiteland Township to “maintain the status quo” until ownership of East Whiteland
Township can be determined.’

On February 14, 2025, Aqua filed the instant Petition. In its Petition, Aqua seeks reconsideration
and/or clarification of whether Aqua PA will be authorized to increase rates related to East
Whiteland Township’s operations if the Supreme Court of Pennsylvania reverses the Cicero
decision.!® Aqua argues that, until it is permitted to increase rates to East Whiteland Township
customers, it will be prevented from being able to recover on the investment approved by the
Commission in its East Whiteland Order.!! Aqua also argues that, without confirmation that it may
immediately implement East Whiteland rates if the Supreme Court reverses Cicero, it is not aware
of any process by which it can recoup return and depreciation of assets, and increased expenses
incurred related to providing service to East Whiteland Township customers between base rate
proceedings.!'? Aqua requests that the Commission implement a conditional approach — whereby

3 Pa. PUC, et al., v. Aqua Pa. Inc. and Aqua Pa. Wastewater, Inc., Docket Nos. R-2024-3047822 and R-
2024-3047824, et al. (Recommended Decision issued December 9, 2024).

4RD at 149-152.

>RD at 150.

¢ Cicero v. Pa. PUC, 300 A.3d 1106 (Pa. Cmwlth. 2023) alloc. granted Cicero v. Pa. PUC, Nos. 47-49 MAP 2024 (Pa.
June 14, 2024). See OCA Reply Exceptions at 1, FN 1. “The Cicero case is an appeal of a Commission order which
authorized Aqua to acquire the wastewater system assets of East Whiteland Township, in which the Commonwealth
Court reversed the decision of the Commission, which has since been appealed to the Pennsylvania Supreme Court
and is currently pending before that Court. See Application of Aqua Pennsylvania Wastewater, Inc. to acquire the
wastewater assets of East Whiteland Township, Docket No. A-2021-3026132 (Order entered July 29, 2022) (East
Whiteland Order).”

7 Aqua Main Brief at 16, 21; Aqua Exceptions at 10-12.

8 Order at 136-142.

? Order at 140, 142.

10 pet, at 1-2; 14.

11 Pet. at 13, 9 42.

12 Pet. at 11; 9 35.




Aqua would be permitted to increase its rates as outlined in Paragraph 95 and Appendix G-1 of the
Settlement if the Cicero is reversed, vacated, and not remanded. '

CAUSE-PA strongly opposes the requests set forth in Aqua’s Petition. As a threshold matter,
Aqua wholly fails to meet the standard required for reconsideration and/or clarification of a
Commission decision. As discussed in Duick v. Pennsylvania Gas and Water Co., parties should
not be permitted “to raise the same questions which were specifically considered and decided
against them” and petitions should raise “new and novel arguments, not previously heard or
considerations which appear to have been overlooked or not addressed by the Commission.”!*

The Petition requests that the Commission issue an Order which conditions rate increases for East
Whiteland Township customers on the outcome of the Cicero appeal. While Aqua attempts to
reframe the argument advanced in Exceptions, both are reliant on prejudgment of the Supreme
Court’s decision in Cicero. Aqua has argued this point extensively through the course of this
proceeding. In its Main Brief, Aqua raised extensive arguments that the Commission should
approve Aqua to increase the rates for East Whiteland Township customers, and that — absent its
requested relief — Aqua would be at risk for the costs of obligations to East Whiteland customers
once closed on the acquisition.'> Similarly, in its Exceptions filed in this matter, Aqua argued that
it would be irreparably harmed if it is not permitted to increase rates for East Whiteland
customers, and that it is “not aware of any process by which it can recoup the return and
depreciation incurred with respect to those assets, and the increased expenses incurred to provide
service to East Whiteland customers, between the time of increased rates in this case and the next
base rate case.”!® In the instant Petition, Aqua merely reiterates the same arguments it has
maintained through the entirety of this proceeding. The arguments that underlie Aqua’s Petition
are neither new nor novel — and do not raise considerations which were otherwise overlooked by
the Commission. Thus, Aqua’s Petition for Reconsideration must be denied because it fails to
meet the standards set forth in Duick to warrant reconsideration and/or clarification.

Even if the Commission ultimately determines that the instant Petition warrants reconsideration
and/or clarification pursuant to the Duick standard, Aqua’s requests in its Petition should be
denied as they require the Commission to engage in extensive speculation and prejudgment of the
Supreme Court’s decision in Cicero. Aqua argues that the Commission can enter a conditional
order which permits Aqua to increase its rates if Cicero affirms the Commission’s underlying East
Whiteland acquisition order and does not remand the matter.!” However, as the Commission
points out in its Order, Aqua’s Certificate of Public Convenience (CPC) is “uncertain, speculative,
and tenuous at best.”!® It is inappropriate to grant relief based on the speculative possibility that
the Cicero matter is reversed and not remanded when it is “undisputed that there are multiple

13 Pet. at 11-12; 9 38.

14 Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C.553, 558-559 (1982).
15 Aqua Main Brief at 16.

16 Aqua Exceptions at 10.

17 Pet. at 11-12; 9 38.

18 Order at 138, citing RD at 150.




possible outcomes of the case on appeal...”.!” Doing so would run contrary to the very heart of
due process.

If Cicero is ultimately reversed in a manner which makes it appropriate for Aqua to seek to
increase East Whiteland Township customers’ rates, Aqua can file a subsequent request with the
Commission. Aqua argues that requiring a subsequent filing is improper because Aqua should be
able to recover its investments related to East Whiteland “immediately”.? However, as the
Commission points out, Aqua assumed the risks of its actions when it chose to close on the East
Whiteland transaction before expiration of the appeal period.?! We note that Aqua also argues in
its Petition that requiring a subsequent filing will cause East Whiteland Township customers to
experience a large, single rate increase compared to a more gradual increase. 2> However, Aqua’s
arguments again to fail to consider the broad range of possibilities that may result from the Cicero
appeal, including remand for further proceedings. CAUSE-PA opposes any suggestion that it
would be just and reasonable to allow Aqua to recover rates for services it provided before a final,
unappealable decision was reached regarding Aqua’s proposed East Whiteland acquisition.

For the foregoing reasons, CAUSE-PA opposes Aqua’s Petition for Reconsideration in this matter.
We urge the Commission to reject Aqua’s Petition for Reconsideration and uphold its Order
entered on February 7, 2025.

Respectfully submitted,
PENNSYLVANIA UTILITY LAW PROJECT
Counsel for CAUSE-PA

!,.-;Q\ygu L

Ria M. Pereira, Esq., PA ID: 316771
John W. Sweet, Esq., PA ID: 320182
Elizabeth R. Marx, Esq., PA ID: 309014
Lauren N. Berman, Esq., PA ID: 310116
118 Locust Street

Harrisburg, PA 17101

Tel.: 717-236-9486
PULP@pautilitylawproject.org

Cc:  Certificate of Service
Office of Special Assistants (via email, ra-OSA@pa.gov)
Honorable Gail M. Chiodo (via email, gchiodo@pa.gov)
Honorable Alphonso Arnold III (via email, alphonarno@pa.gov)
Christina Biggica, (via email, cbiggica@pa.gov)

19 Order at 138.

20 Pet. at 13, 9 42; 11, 9 35.
21 Order at 141.

2 Pt at 13,9 42.
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Verification

I, Elizabeth R. Marx, Esq., legal counsel for the Coalition for Affordable Utility Services and Energy

Efficiency (“CAUSE-PA”), on behalf of CAUSE-PA, hereby state that the facts contained in the
foregoing pleading are true and correct to the best of my knowledge, information and belief, that I
am duly authorized to make this Verification, and that I expect to be able to prove the same at a
hearing held in this matter. I understand that the statements herein are made subject to the penalties

of 18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).

/ 7

On behalf of the Coalition for Affordable Utility
Services and Energy Efficiency in Pennsylvania
(CAUSE-PA)

Date: February 24, 2025




BEFORE THE PENNSYLVANIA PUBLIC UTILTY COMMISSION

Pennsylvania Public Utility Commission

Aqua Pennsylvania, Inc., and
Aqua Pennsylvania Wastewater, Inc.

Docket Nos. R-2024-3047822
R-2024-3047824

Certificate of Service

I hereby certify that I have, on this day, served copies of the Letter in lieu of Answer of the

Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania to Petition

of Aqua Pennsylvania, Inc. and Aqua Pennsylvania Wastewater, Inc. for Partial
Reconsideration and/or Clarification upon the parties of record in the above captioned
proceeding in accordance with the requirements of 52 Pa. Code § 1.54 (relating to service by a

party), as modified by the Scheduling Order in this matter dated July 12, 2024, in the manner and

upon the persons listed below.

VIA EMAIL

Michael W. Hassell, Esq.

Garrett Lent, Esq.

Nicholas Stobbe, Esq.

Post & Schell

17 North Second Street Harrisburg,
PA 17101-1601
mbhassell@postschell.com
glent@postschell.com
nstobbe@postschell.com

Kimberly A. Joyce, Esq.
Alexander R. Stahl, Esq.
Aqua Pennsylvania 762
W. Lancaster Ave. Bryn
Mawr, PA 19010
kajoyce@essential.co
astahl@aquaamerica.com

Melanie Joy El Atieh, Esq.

Jacob D. Guthrie, Esq.

Katherine Kennedy, Esq.

Office of Consumer Advocate

555 Walnut Street, 5th Floor - Forum Place
Harrisburg, PA 17101-1923
kkennedy(@paoca.org

melatich(@paoca.org

jguthrie@paoca.org
OCAAqua2024(@paoca.org

Steven C. Gray, Esq.

Rebecca Lyttle, Esq.

Commonwealth of Pennsylvania

Office of Small Business Advocate

555 Walnut Street, 1st Floor — Forum Place
Harrisburg, PA 17101

sgra a.gov

relyttle@pa.gov
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Carrie B. Wright, Esq.

Bureau of Investigation & Enforcement
400 North Street

Commonwealth Keystone Building
Harrisburg, PA 17120
carwright@pa.gov

Adeolu A. Bakare, Esq.

Charis Mincavage, Esq.

Harrison Ryan Block, Esq.
McNees, Wallace & Nurick, LLC
100 Pine Street

Harrisburg, PA 17101
abakare@mcneeslaw.com
cmincavage@mcneeslaw.com

rblock@mcneeslaw.com
Karen O. Moury, Esq. Bryce Matthew Wynter
Carl R. Shultz, Esq. 20 W Athens Ave

Eckert Seamans Cherin & Mellott, LLC
213 Market Street, 8th Floor
Harrisburg, PA 17101
kmoury@eckertseamans.com
cshultz@eckertseamans.com

Ardmore, PA 19003
brycewynn@gmail.com

Lauren M. Burge, Esq.

Eckert Seamans Cherin & Mellott LLC
600 Grant Street 44th Floor

Pittsburgh PA 15219
Iburge@eckertseamans.com

Bryce R. Beard, Esq.

Renardo Hicks Esq.

Eckert Seamans Cherin & Mellott LLC
213 Market St 8th Floor

Harrisburg, PA 17101
bbeard@eckertseamans.com
rhicks@eckertseamans.com

Scott T. Wyland, Esq.

Elana D. Schnall, Esq.
Salzmann Hughes, P.C.

1801 Market Street, Suite 300
Camp Hill, PA 17011
swyland@salzmannhughes.com
eschnall@salzmannhughes.com

Steven Boyanowski
34 Willow Way
Dallas, PA 18612
judyccd@gmail.com

State Representative Christina Sappey
698 Unionville Road

Kennett Square, PA 19348
scooper(@pahouse.net

John Day

614 Runyon Avenue
Piscataway, NJ 08854
john@johnday.us
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Robert J. Fogarty

628 Fair Street
Nescopeck, PA 18635
rjf12@verizon.net

Susan Unvarsky

Sharon Ellis

151 Brook St

Sugar Notch, PA 18706
sunvarsky24(@gmail.com

Ronald Roebuck
71Edgerock Drive
Drums PA 18222
Pinheads81(@aol.com

Sebastian Borriello
5065 Ryan Road
Pipersville, PA 18947
sebby21@hotmail.com

Carole A. Ralph

32 Spicebush Drive
Hazel Twp, PA 18202
crgypsy(@comcast.net

Catherine Moran
102 Denbigh Ter
West Chester, PA 19380
cathomoran@gmail.com

Thomas Bugda Christoffel Lombard

52 Winged Foot Dr 9 Dakota Drive

Hazle Township, PA 18202 Hazleton, PA 18202
tntbugda@ptd.net patticlombard@gmail.com
Christopher F. Kroen Daniel O'Neill

675 Friar Dr 810 Plumtry Drive
Yardley, PA 19067 West Chester, PA 19382
ckroen@gmail.com djo723@gmail.com
Daniela Kroen Donna Bullard

675 Friar Dr
Yardley, PA 19067
dkroen@gmail.com

311 Harrison Avenue
Elkins Park, PA 19027
dbullard5449@gmail.com

Frances E. Cannon

1 Plum Tree Pl
Gordonville, PA 17529
fran.cannon(@comcast.net

Jeanne Passante Lennon
602 Turnberry Lane
Hazleton, PA 18202
iplennon425@gmail.com

Jeffrey J. Robinson
65 Dakota Dr
Hazleton, PA 18202
jjrcpal @comcast.net

Joel T. Postema 2549
Beechwood Rd. New
Wilmington, PA 16142
srbunn@yahoo.com



mailto:rjf12@verizon.net
mailto:sunvarsky24@gmail.com
mailto:Pinheads81@aol.com

John Muscari

404 Brookmeade Dr.
West Chester, PA 19380
jmuscari(@comcast.net

John W. Jengo

108 Elm Court
Downingtown, PA 19335
rockman(@erols.com

Kathleen Ferrante

6 Turnberry Court
Hazleton, PA 07920
angelkate3(@gmail.com

Kristine Howard

40 Lloyd Ave

Suite 200

Malvern, PA 19355
rephoward@pahouse.net

Linc Slipakoff

416 Mill Creek Rd
Gladwyne, PA 19035
lincslip@gmail.com

Lori Hill

3 Horseshoe Dr
Hazleton, PA 18202
hilloril @gmail.com

Lori Kennedy

1132 Myrtlewood Avenue
Havertown, PA 19083
ljjason@comcast.net

Penelope Rigatos

1205 Bon Air Road
Havertown, PA 19083
prigatos13@gmail.com

Sky Dumont

27 Oak Hill Circle
Malvern, PA 19355
snevendumont(@gmail.com

Theodore J. Voltolina III
219 Mill Pond Dr

Exton, PA 19341
ted.voltolina@gmail.com

Teri Dahl

134 Crooked Stick Lane
Hazle Twp, PA 18202
teri.dahl@comcast.net

Respectfully submitted,
PENNSYLVANIA UTILITY LAW PROJECT
Counsel for CAUSE-PA

Q\W

Ria M. Pereira, Esq., PA ID: 316771
John W. Sweet, Esq., PA ID: 320182
Elizabeth R. Marx, Esq., PA ID: 309014
Lauren N. Berman, Esq., PA ID: 310116
118 Locust Street
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Harrisburg, PA 17101
Tel.: 717-236-9486
Date: February 24, 2025 PULP@pautilitylawproject.org
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