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BUREAU OF INVESTIGATION AND ENFORCEMENT  

ANSWER TO THE PETITION FOR RECONSIDERATION OF  
AQUA PENNSYLVANIA, INC. 

___________________________________________________________ 
 
 

I. INTRODUCTION 

On May 23, 2024, Aqua Pennsylvania, Inc. (collectively Aqua or AP or the 

Company) on its own behalf and on behalf of its wholly-owned subsidiary Aqua 

Pennsylvania Wastewater, Inc., filed, respectively, Original Tariff Water - PA P.U.C. No. 4 

(Tariff Water No. 4) and Original Tariff Sewer - PA P.U.C. No. 4 (Tariff Sewer No. 4) to 

become effective on Jul 22, 2024.1  The Company’s proposed base rates will produce an 

increase in total annual operating revenues of $126,675,472, or approximately 18.88% over 

the level of revenues at present rates anticipated for the fully projected future test year ending 

December 31, 2025.2   

 
1  Aqua Vol. 1, Statement of Specific Reasons for Proposed Rate Increase, p.1.   
2  Id.   
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 The parties to this base rate proceeding are Aqua, the Commission’s Bureau of 

Investigation and Enforcement (I&E); the Office of Consumer Advocate (OCA); the Office 

of Small Business Advocate (OSBA); the Coalition for Affordable Utility Services and 

Energy Efficiency in Pennsylvania (CAUSE-PA); the Aqua Large Users Group (Aqua 

LUG); and SCH-USA.  Additionally, there were dozens of formal complaints filed by Aqua 

ratepayers that were consolidated into this proceeding.     

 By Order entered on June 13, 2024, the Commission suspended the rate filings until 

February 22, 2025, and directed an investigation to determine the lawfulness, justness, and 

reasonableness of the rates, rules and regulations contained in this rate filing.   

 The matter was assigned to the Office of Administrative Law Judge, with 

Administrative Law Judges Gail Chiodo and Alphonso Arnold, III presiding, for the prompt 

scheduling of hearings to culminate in the issuance of a Recommended Decision.  A Call-in 

Telephonic Prehearing Conference was held on June 17, 2024.     

 Pursuant to the established litigation schedule, I&E filed the following pieces of 

direct, rebuttal and surrebuttal testimony:   

Zachari Walker 
I&E Statement No. 1 (PROPRIETARY/Non-Proprietary) 
I&E Exhibit No. 1 (PROPRIETARY/Non-Proprietary)  
I&E Statement No. 1-R  
I&E Statement No. 1-SR  
I&E Exhibit No. 1-SR (PROPRIETARY/Non-Proprietary)  

 
Christopher Keller 

  I&E Statement No. 2  
  I&E Exhibit No. 2  
  I&E Statement No. 2-R   
  I&E Statement No. 2-SR   

I&E Exhibit No. 2-SR 
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Ethan Cline 
  I&E Statement No. 3  
  I&E Exhibit No. 3  
  I&E Statement No. 3-SR  
  I&E Exhibit No. 3-SR 

 
 During the course of this proceeding the parties held a series of settlement 

conferences and were able to amicably resolve most issues presented in this Aqua base rate 

proceeding.  I&E submitted its Briefs related to the remaining unresolved issue related to the 

rates to be charged to East Whiteland customers.      

 On December 9, 2024, the ALJs issued a Recommended Decision (RD) which 

concluded that the rates to be charged to East Whiteland customers should not be increased 

and that the best course of action was to maintain the status quo for these customers.3 On 

February 6, 2025, the Commission issued its Order (February 6 Order) adopting the RD and 

agreeing that rates for East Whiteland customers should not increase.4 On February 14, 2025, 

Aqua filed a Petition for Partial Reconsideration and/or Clarification of the Commission’s 

February 6 Order. In that Petition, Aqua requests the Commission reconsider or clarify 

whether Aqua will be able to implement new rates related to East Whiteland operations if the 

Pennsylvania Supreme Court reverses the Commonwealth Court’s decision in Cicero.5 

 Pursuant to 52 Pa. Code Section 5.572(e), I&E hereby files this timely Answer 

requesting that the Commission deny the requested relief put forth in Aqua’s Petition.  

Specifically, I&E requests that the Commission deny Aqua’s request for partial 

reconsideration of its February 6 Order which denies a rate increase for East Whiteland 

 
3  RD, p. 150. 
4  Order, p. 136-142. 
5  Cicero v. Pa. P.U.C., 300 A.3d 1066 (Pa. Cmwlth., 2023). 
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customers.  As explained below, as grounds for reconsideration, the Petition largely consists 

of argument raised in briefs and exceptions by Aqua that were already found to be 

unpersuasive by the Commission.   

II. ANSWER TO PETITION 

As further support to deny this Petition I&E offers the following comments in 

enumerated fashion: 

1. Admitted. 

2. Admitted. 

3. Admitted.  By way of further explanation, this closing occurred before the 

appeal period of the Commission’s decision had ended, which put Aqua at risk of closing on 

an acquisition that would ultimately be reversed by the Commonwealth Court. 

4. Admitted.   

5. Admitted.  

6. Admitted. It is admitted that OCA appealed the East Whiteland Order and that 

the Commonwealth Court reversed the Commission’s decision by Order (the Cicero 

decision) entered July 31, 2023. 

7. Admitted.   

8. Admitted.   

9. Admitted. 

10. Admitted. 

11. Admitted. 

12. Admitted.   

13. Admitted.  
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14. Admitted.   

15. Admitted. 

16. Admitted. 

17. Admitted. 

18. Admitted. 

19. Admitted. 

20. Admitted. 

21. Admitted. 

22. Admitted. It is admitted that there were specific terms contained in the 

settlement that discussed the specific rate effects for East Whiteland customers if the 

Commission determined rates should be increased for these customers. However, by way of 

clarification, the operative language of that settlement term was “If the Commission 

authorizes Aqua PA to include the East Whiteland system in its ratemaking rate base and 

permits the establishment of new rates in this proceeding...” (emphasis added). Here, the 

Commission determined that new rates for East Whiteland customers should not be 

established in this proceeding. 

23. This paragraph largely contains a recitation of arguments made by Aqua in its 

briefs in this proceeding which speak for themselves and to which I&E has already 

responded in its own briefs and exceptions.  

24. Admitted. I&E filed its Reply Brief on November 7, 2024, as well. 

25. Admitted.  It is admitted that the ALJs issued a Recommended Decision on 

December 9, 2024, that, among other things, concluded that the best course of action 

regarding East Whiteland rates was to maintain the status quo. 
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26. Admitted in part. It is admitted that various parties filed Exceptions and 

Replies to Exceptions on December 23, 2024, and December 30, 2024, respectively. The 

balance of this paragraph contains Aqua’s recitation of its argument in exceptions which 

speaks for itself. 

27. The averments of this paragraph represent the findings of the Commission’s 

Order, which speaks for itself.    

28. The averments of this paragraph represent a request for relief to which no 

response is required. 

29. The averments in this paragraph are conclusions of law.  No response is 

required. By way of further response, Aqua correctly states that the standards for granting a 

Petition for Amendment were set forth in Duick.6 Further, such petitions are likely to succeed 

only when they raise “new and novel arguments.” However, Aqua’s Petition for 

Reconsideration does not raise new and novel arguments.  In fact, all the substantive issues 

raised in the Petition are already contemplated by the RD and the Commission’s February 6 

Order. Therefore, this Petition for Reconsideration does not satisfy the Duick standards as the 

Aqua has simply restated the same arguments it presented throughout this case that the ALJ 

and Commission found unpersuasive. 

30. The averments of this paragraph are conclusions of law. No response is 

required. However, by way of further explanation, the full quote of the Commission Order 

Aqua refers to states: 

Petitions for reconsideration or amendment must show “new and 
novel arguments, not previously heard, or considerations which 
appear to have been overlooked or not addressed by the 

 
6  Duick v. Pa. Gas and Water Co., 56 Pa. P.U.C. 552, 559 (1982). 
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Commission.”  Duick at 559.  The last portion of this phase 
contains the operative language of the Duick standard – “by the 
Commission.”  The Duick standard focuses on deliberations of 
the Commission -- not the arguments of parties.7 

 
As evidenced therein, this does not change the fact that new and or novel arguments not 

previously heard or addressed by the Commission must form the basis for reconsideration. 

As noted above, Aqua has not presented such arguments. 

31. Denied. It is specifically denied that the RD and Commission Order do not 

address the effective date of rates if the Supreme Court reverse the Commonwealth Court’s 

Cicero decision. This is addressed inherently in the Commission’s position that the 

appropriate action is to maintain the status quo of rates. Which effectively acknowledges that 

if by the Company’s next base rate case, Cicero has been decided by the Supreme Court in 

Aqua’s favor, Aqua will then be able to potentially increase these customers rates. 

Repeatedly, both the RD and the February 6 Order speak to the ultimate decision from the 

Supreme Court regarding Cicero. Specifically, the February 6 Order states: 

It is undisputed that there are multiple possible outcomes of the 
case on appeal, including that the Supreme Court could affirm the 
Commonwealth Court’s reversal of the Commission’s order. In 
that scenario, the Cicero decision reversing the Commission’s 
East Whiteland Order would be upheld, which would mean that 
Aqua does not have certificate authority to acquire and own the 
East Whiteland system or serve the customers of the system 
pursuant to the Code. Additionally, it is possible that the Supreme 
Court will reverse or modify Cicero and either remand for further 
proceedings or outright affirm the Commission’s East Whiteland 
Order. Both outcomes are possible, but neither is certain and 
cannot be presumed. However, it is clear, none of the possible 
outcomes at the Supreme Court will be known while this case is 
pending.8 

 

 
7  Pa. P.U.C. v PPL Elec. Util. Corp. Docket No. R-20212-2290597 (Order entered May 14, 2014), p. 3. 
8  Order, p. 138-139. 
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Moreover, the Commission’s authority to grant Aqua’s 
rate increase request for East Whiteland customers is arguable 
where Aqua’s certificated authority to provide service is in 
question pending the Cicero appeal. At present, the Pennsylvania 
Supreme Court retains jurisdiction over the matters litigated in 
the Cicero appeal, which include Aqua’s ability to acquire the 
wastewater assets of the East Whiteland system, service East 
Whiteland customers, and include the acquired assets in its 
ratemaking rate base at a certain valuation.9 
  

Under these circumstances, we agree with the ALJs that 
the best course of action is to maintain the status quo of the 
existing East Whiteland rates until this issue is resolved with 
certainty. Aqua submits that waiting is unfair because it has been 
incurring expenses and investing in the East Whiteland system 
since closing on the transaction. 
…Regarding Aqua’s fairness argument, we agree with the ALJs 
that although Aqua was not prohibited from closing on the 
transaction before the expiration of the appeal period, in doing so, 
the Company assumed the risks of its actions.10 

 
Even assuming, that the Commission did not ultimately address when Aqua could 

presumably increase these customers rates, the argument is easily addressed.  Had Aqua had 

not prematurely closed on the East Whiteland system and assumed the risk of doing so, East 

Whiteland rates would not have been included in this base rate case by virtue of the Cicero 

ruling. Therefore, it is clear that Aqua’s first opportunity to impose a rate increase on these 

customers will not be until it is clear that Aqua holds a valid certificate of public convenience 

(CPC) to own and operate the Ease Whiteland system. This is because it is not in the public 

interest to allow a public utility to increase rates for customers on a system it does not clearly 

own. 

 
9  Order, p. 139. 
10  Order, p.140-141. 
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 As a result, no new or novel arguments have been presented and the Duick standard 

has not been met. 

32. The averments of this paragraph largely represent the findings of the ALJs’ 

RD and the Commission’s Order, which speak for themselves.    

33. The averments of this paragraph largely represent the findings of the ALJs’ 

RD and the Commission’s Order, which speak for themselves.    

34. Denied. It is specifically denied that the Commission overlooked the impact 

that its ruling would have on Aqua.  In addressing this “fairness” argument, the Commission 

explains, “We further agree with the ALJs that Aqua was in the best position to assess and 

choose its risk. It would be unfair to require East Whiteland customers to bear the risk of the 

Company’s decision while the East Whiteland Order remained subject to appeal and 

modification or reversal.”11  The February 6 Order also explains that while refunds could be 

given if Cicero were overturned by the Supreme Court, this would require a full Commission 

proceeding pursuant to Section 1312 present significant administrative burdens and potential 

costs to the Commission, Aqua and the statutory advocates, and it would also deprive East 

Whiteland customers of the money paid to Aqua during those periods.12  

35. Denied.  As explained above, if Aqua had not chosen to close on this 

acquisition prematurely, it would not have been in this position. Had Aqua chose to wait 

until the appeal period had ended before closing, East Whiteland rates, would not have been 

a consideration until Aqua made a base rate filing in which its ownership of the system was 

 
11  Order, p. 141. 
12  Order, pp. 141-142. 
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certain. Aqua has created a problem for itself that it wants its customers to solve by paying 

rates that it is not clear are permitted.  

36. This paragraph presents a request for relief to which no response is required. 

However, it must be noted that the Commission explained that there are multiple possible 

outcomes of the case on appeal, including that the Supreme Court could affirm the 

Commonwealth Court’s reversal of the Commission’s order which would mean that Aqua 

does not have a valid CPC convenience to acquire and own the East Whiteland system or 

serve the customers of the system pursuant to the Public Utility Code.13 Therefore, I&E 

submits it is not specifically the timing of the increase, but whether Aqua even holds a valid 

CPC for the East Whiteland system 

37. Admitted in part and denied in part. While it is admitted the Commission 

rejected Aqua’s argument, it is denied the Commission merely rejected this argument “in 

passing.” As Aqua explains, the Commission clearly stated its unwillingness to speculate on 

the actual language of the Supreme Court’s order, which would be required to rule in Aqua’s 

favor on this issue.   

38. Denied. It is denied the Commission failed to consider conditioning a rate 

increase upon the Supreme Court’s decision in Cicero. As the Order explains, it is unclear at 

this time whether Aqua even holds a valid CPC for the East Whiteland system.  Therefore, 

the Commission does not have the ability to authorize a rate increase for these customers.14        

 
13  Order, p. 139. 
14  Order, p. 139. 
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The premise behind the language Aqua proposes is neither new, nor novel. 

Specifically related to the language Aqua has presented in the instant Petition, the 

Commission determined the following:  

Aqua makes the alternative argument that, if the Commission 
determines that the Company cannot increase rates to East 
Whiteland customers at this time and until the Supreme Court 
rules on the pending appeal, then the revenue increase agreed to 
in the Settlement should take effect immediately if the Supreme 
Court reverses the Commonwealth Court’s decision in Cicero. 
Aqua Exc. at 11-12. Given the uncertainty of how the Supreme 
Court will rule in Cicero and the variety of possible outcomes, 
see supra, it would not be possible to craft a specific remedy 
because it would require speculation on the actual language of the 
ultimate order.15 

 
It is clear from the language of the February 6 Order that the Commission specifically 

disagreed with the proposal Aqua presents and found it unpersuasive. There is nothing new 

or novel, nor any argument presented here which the Commission has not already heard and 

addressed. 

39. Denied.  As noted above, the Commission has already addressed and 

dismissed Aqua’s proposal.  

40. Denied.  As explained above, the operative language of the settlement was “If 

the Commission authorizes Aqua PA to include the East Whiteland system in its ratemaking 

rate base and permits the establishment of new rates in this proceeding...” (emphasis added). 

Here the Commission has affirmatively answered the question of whether rates for East 

Whiteland customers can be increased by means of this proceeding and concluded that it is 

not possible to increase rates at this time.  

 
15  Order, p. 143, fn 35. 
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41. Denied.  Aqua already has a vehicle for increasing the East Whiteland rates 

should its CPC be found to be valid. That is, in the next base rate case in which it is 

determined that the CPC in question is valid, Aqua can request the Commission increase 

rates for these customers. This is the same process which would occur in any other 

proceeding involving an acquired utility in which the acquiring utility does not prematurely 

close on the acquisition. To be clear, this problem that Aqua is asking the Commission to 

solve is one solely of Aqua’s own making that would not have occurred had it simply waited 

to close on the East Whiteland system.                 

42. Admitted in part, denied in part. It is admitted that if Cicero is reversed and 

the East Whiteland Order affirmed, Aqua could seek to increase rates in the next base rate 

case following that decision.  However, it is specifically denied that Aqua must seek a 

substantially larger, single rate increase for these customers. While the Commission approves 

Aqua’s rates, it is Aqua specifically who makes the rate request and is in control of the 

amount and frequency of those requests. Further, in ratemaking the concept of gradualism is 

often used to mitigate rate increases and there is no reason the concept would not apply to 

Aqua’s future rate requests.  

43. Admitted in part. It is admitted that in the settlement, a revenue requirement 

for the East Whiteland system was identified. However, as noted previously the operative 

language of that settlement term was “If the Commission authorizes Aqua PA to include the 

East Whiteland system in its ratemaking rate base and permits the establishment of new rates 

in this proceeding...” (emphasis added). Here, the Commission determined that new rates 

for East Whiteland customers should not be established in this proceeding. 

44. The paragraph contains a request for relief to which no response is required. 



13 

III. CONCLUSION  

For the reasons stated above, I&E respectfully requests that the Commission deny the 

Petition for Reconsideration of Aqua Pennsylvania, Inc. No new or novel arguments have 

been raised. Further, Aqua has not presented considerations which appear to have been 

overlooked or not addressed by the Commission.  The instant Petition is merely a recitation 

of the positions Aqua set forth in testimony, briefs, and exceptions that were determined to 

be unpersuasive and dismissed by this Commission. 

 

Respectfully submitted, 

 
 
 

Carrie B. Wright 
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Attorney ID No. 208185 
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