BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Debbi Esola	:
	:
	v.	:			Docket No. C-2024-3051193
		:
Philadelphia Gas Works	:



INTERIM ORDER
DENYING MOTION FOR JUDGMENT ON THE PLEADINGS

	On August 29, 2024, Debbi Esola (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or Respondent).  The Complainant wants to have service restored to 2537 South 8th Street, Philadelphia (Service Address).  Ms. Esola alleges that a prior tenant “rigged” the meter, that PGW shut off service, put a bill for six-plus years in her name, and refuses to restore service unless the Complainant pays over $9,000.  The Complaint was served on the Respondent on September 16, 2024.

	PGW filed an answer and new matter to the Complaint on October 7, 2024, accompanied by a notice to plead within 20 days.  In its new matter, Respondent averred that there has been no gas service to the Service Address since 2018.  PGW argued that the Commission does not have jurisdiction to hear the Complaint because it was filed more than three years after the event giving rise to the Complaint occurred, referencing the statute of limitations in 66 Pa.C.S. § 3314.  The Respondent also argued that the determination that there was theft of service and Complainant’s responsibility for the theft charges has already been adjudicated by the United States Bankruptcy Court and, under the doctrine of collateral estoppel, cannot be litigated again.  In light of its arguments, PGW requested that the Complaint be dismissed.  

	The Complainant did not file a response to the new matter. 
Also on October 7, 2024, the Respondent filed a preliminary objection to the Complaint.  In its preliminary objection, similar to its new matter, PGW maintained that any issues regarding the Complainant’s gas service more than three years prior to the filing of the Complaint are outside the applicable statutory period of limitation and barred under 66 Pa.C.S. § 3314.  PGW requested that the Commission “dismiss issues raised in the Complaint regarding the balance transfer as beyond the statute of limitations, and grant any other relief to PGW that is deemed to be reasonable and appropriate.”  The Respondent included a notice to plead within 10 days.[footnoteRef:2]   [2:  	A preliminary objection must contain a notice to plead which states that an answer to the objection shall be filed within 10 days of service of the objection.  52 Pa. Code § 5.101(b).  ] 


The Complainant did not file a response to PGW’s preliminary objection. 

By Motion Judge Assignment Notice dated November 14, 2024, the parties were informed that PGW’s preliminary objection had been assigned to me for a ruling.  

	On November 26, 2024, I issued an Interim Order Denying Preliminary Objection (Interim Order).  Based only on the facts set forth in the Complaint, taken in the light most favorable to the Complainant, I found that the facts necessary to make a conclusive determination that the issues raised by the Complainant (1) relate exclusively to amounts owed for theft charges and (2) are outside the three-year statute of limitations have not been entered into the record.  That information cannot be ascertained from the face of the Complainant and I did not consider the facts alleged by PGW in its new matter and preliminary objection.[footnoteRef:3]  I directed that a hearing would be scheduled, where the Complainant could explain her dispute orally and both parties would have the opportunity to create a factual record on which issues regarding statute of limitations could be raised and considered.  [3:   	Interim Order at 3, n.7 (citing Kusturiss v. Columbia Gas of Pa., Inc., Docket No. C-2013-2385910 (Order Denying Preliminary Objections and Directing That the Matter be Set for Hearing dated Nov. 5, 2013); Glod v. PECO Energy Co., Docket No. C-2012-2305158 (Interim Order dated July 2, 2012); Mayo v. Phila. Gas Works, Docket No. C-2016-2562263 (Opinion and Order entered Mar. 17, 2017) (denying preliminary objections where facts necessary to make a conclusive determination whether arrears are within the three-year statute of limitations have not been entered into the record)).  ] 


	On December 3, 2024, notice was issued setting an initial telephonic hearing for January 28, 2025.  

		On December 4, 2024, I issued a Prehearing Order which set forth basic procedures to be followed before and during the hearing.

		On December 30, 2024, the Respondent filed a Motion for Judgment on the Pleadings (Motion), accompanied by a notice to plead within 20 days.[footnoteRef:4]  PGW argues that the issues raised by the instant Complaint have already been adjudicated and the Complainant is estopped from relitigating them here.  As grounds for moving to dismiss the instant Complaint on the pleadings, PGW contends that there are no disputed issues of fact and it is entitled to judgment as a matter of law on the basis of collateral estoppel.  Respondent did not raise the affirmative defense of the statute of limitations in its Motion. [4:  	A motion for judgment on the pleadings must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.  52 Pa. Code § 5.102(a).  ] 


	The Complainant did not file a response to the Motion. 

	The hearing was held as scheduled on January 28, 2025.  Regarding the outstanding Motion, I advised the parties that I had determined to deny the Motion and would provide the basis for denial in a written order.  Tr. 7, 33-34.  The hearing went forward, with both parties participating and presenting testimony.  The record closed on February 20, 2025, which was the date the Commission received the transcript.  My initial decision will be issued by May 21, 2025. 

Legal Standards

		Commission preliminary motion practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.[footnoteRef:5]   PGW’s motion was filed pursuant to 52 Pa. Code § 5.102 which permits the filing of motions for judgment on the pleadings and summary judgment.  When ruling on a motion for judgment on the pleadings in our original jurisdiction, I must view all of the opposing party’s allegations as true, and only those facts that the opposing party has specifically admitted may be considered against that party.  In a motion for judgment on the pleadings, I may only consider the pleadings themselves and any documents properly attached thereto.[footnoteRef:6]  I can only grant a motion for judgment on the pleadings if it is clear that there is no genuine issue of fact in dispute and the moving party is entitled to judgment as a matter of law.[footnoteRef:7] [5:  	Equitable Small Transp. Interveners v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)]  [6:  	Johnson v. Wetzel, 271 A.3d 547 (Pa. Cmwlth. Ct. 2021).]  [7:  	Id.] 


Disposition

	Respondent’s claims, that (1) there are no facts in dispute and (2) the issues raised by the Complaint are identical to those already litigated, require a finding that – as PGW has consistently alleged in its pleadings – the scope of the Complaint is limited to the Complainant’s responsibility for theft charges accrued prior to October 2018.
 
	As PGW states, Section 5.63 of the Commission’s regulations does permit the presiding officer to consider a fact undisputed when a complainant fails to file a reply to a new matter.  Motion at 2, n.2.  However, I am mindful that the Complainant is self-represented.  In Carlock v. The United Telephone Company of Pennsylvania,[footnoteRef:8] the Commission held that, in the normal course, the Commission would not dismiss a complaint of a self-represented person without first providing a hearing during which the self-represented complainant could further explain their position and the factual basis for their complaint.  The Commission expressed the concern that, in general, complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.   [8:  	Docket No. F-00163617 (Order entered July 14, 1993).] 

Following this reasoning, it would be inappropriate to grant PGW’s motion for judgment on the pleadings. 

	Additionally, for practical reasons, it was appropriate to hold the hearing as scheduled because there was insufficient time to provide notice to reschedule or cancel.  The response period for the Motion ended only 5 days before the scheduled evidentiary hearing,[footnoteRef:9] and Ms. Esola’s chosen method for service in this matter is first-class mail.  Complaint, ¶ 9.     [9:  	PGW’s certificate of service for the Motion indicates that it was mailed on December 30, 2024.  Where a document is served by first-class mail, three days are added to the prescribed period.  52 Pa. Code § 1.56(b).  Thus, the deadline for a responsive pleading was January 23, 2025 (23 days after service of the Motion). ] 


	Accordingly, I determined that the hearing should go forward, and the Complainant would be afforded the opportunity to explain whether the Complaint is limited to her responsibility for theft charges accrued up to October 2018 or raises any issue or factual dispute regarding other amounts charged, or service provided, to Ms. Esola as a customer or applicant.  Also, the jurisdictional issues raised in PGW’s new matter regarding statute of limitations and collateral estoppel can be considered with the benefit of a more developed factual record.

ORDER


		THEREFORE, 

		IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by Philadelphia Gas Works in the Formal Complaint of Debbi Esola against Philadelphia Gas Works at Docket No. C-2024-3051193 is denied. 
		

Date:  February 26, 2025						/s/			
							Erin L. Gannon
							Administrative Law Judge
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