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March 17, 2025 David P. Zambito 
 

Direct Phone 717-703-5892 
Direct Fax 215-989-4216 
dzambito@cozen.com VIA E-FILE 

 

 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Filing Room 
400 North Street, 2nd Floor 
Harrisburg, PA  17120 

Re: In re: Petition of Pennsylvania-American Water Company for a Declaratory Order 
Regarding Holly Ridge Estates, Inc.; Docket No. P-2025-3053538 

 Answer of Pennsylvania-American Water Company to the Preliminary Objections 
of Holly Ridge Estates, Inc. 

Dear Secretary Chiavetta: 

Enclosed for filing with the Pennsylvania Public Utility Commission (“Commission”) is the 
Answer of Pennsylvania-American Water Company to the Preliminary Objections of Holly Ridge 
Estates, Inc.  Copies of this filing have been served as shown on the attached Certificate of 
Service. 

Please contact me if you have any question regarding this filing.  Thank you for your 
attention to this matter. 

Sincerely, 

Cozen O'Connor 

By:  David P. Zambito 
Counsel for Pennsylvania-American Water 
Company 

DPZ:kmg 
Enclosure 
cc: Per Certificate of Service 

Elizabeth Rose Triscari, PAWC Director, Corporate Counsel 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that I have this 17th day of March, 2025 served a true copy of the foregoing 
Answer of Pennsylvania-American Water Company to the Preliminary Objections of Holly 
Ridge Estates, Inc., upon the parties, listed below, in accordance with the requirements of 52 
Pa. Code § 1.54 (relating to service by a party). 
 

VIA E-MAIL AND FIRST CLASS MAIL 
 
 
Darryl A. Lawrence, Esq. 
Interim Acting Consumer Advocate 
Office of Consumer Advocate 
555 Walnut Street 
Forum Place, 5th Floor 
Harrisburg, PA  17101-1923  
ra-OCA@paoca.org 
 
Allison C. Kaster, Esq. 
Director and Chief Prosecutor 
Pennsylvania Public Utility Commission 
Bureau of Investigation and Enforcement 
Commonwealth Keystone Building  
400 North Street – 2 West 
Harrisburg, PA  17120 
Akaster@pa.gov 

NazAarah Sabree 
Small Business Advocate 
Office of Small Business Advocate 
555 Walnut Street 
Forum Place, 1st Floor 
Harrisburg, PA  17101-1923 
ra-sba@pa.gov 
 
Michael G. Gallacher, Esquire 
Gallacher Law 
110 Market Street 
Moscow, PA  18444 
Counsel for Holly Ridge Estates, Inc. 
mgallacherlaw@gmail.com 
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David P. Zambito, Esquire 
Counsel for 
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BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

 

In re:  Petition of Pennsylvania-American  : Docket No. P-2025-3053538 

Water Company for a Declaratory Order  : 

Regarding Holly Ridge Estates, Inc.   : 

 

__________________________________________________________________ 

 

ANSWER OF PENNSYLVANIA-AMERICAN WATER COMPANY  

TO THE PRELIMINARY OBJECTIONS  

OF HOLLY RIDGE ESTATES, INC.  

__________________________________________________________________ 

 AND NOW COMES Pennsylvania-American Water Company (“PAWC” or the 

“Company”), pursuant to 52 Pa. Code § 5.101(f), to submit this Answer (“Answer”) to the 

Preliminary Objections (“Preliminary Objections”) filed by Holly Ridge Estates, Inc. (“Holly 

Ridge”), on March 6, 2025 in response to the Petition for Declaratory Order filed by PAWC on 

February 21, 2025 (“Petition”).  For the reasons that follow, PAWC respectfully requests that the 

Preliminary Objections be denied.   

 

I. OVERVIEW 

Holly Ridge initiated an action in the Court of Common Pleas of Lackawanna County (the 

“Court”), to request that the Court interpret and enforce PAWC’s Commission-approved Tariff so 

that Holly Ridge be permitted to install indoor water meters and to direct that PAWC accept Holly 

Ridge’s application for public utility service.  PAWC filed the Petition with the Pennsylvania 

Public Utility Commission (“PUC” or “Commission”) requesting that the Commission declare that 

the matters raised before the Court concern whether PAWC has complied with the Pennsylvania 

Public Utility Code (“Code”), the Commission’s regulations and orders, and PAWC’s 

Commission-approved Tariff.  The Commission has primary and initial jurisdiction over this 
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dispute and this matter belongs before the Commission in the first instance as a matter of well-

settled Pennsylvania law.  See Talbert v. Am. Water Works Co., Inc., 538 F. Supp. 3d 471, 480 

(E.D. Pa. 2021) (“The PUC has enforcement power over its tariffs and regulations, and matters 

that pertain to those tariffs are considered to be within the particular expertise of the PUC.”); 

Lansdale Borough v. Philadelphia Elec. Co., 170 A.2d 565, 567 (Pa. 1961) (“Initial jurisdiction in 

matters concerning the relationship between public utilities and the public is in the PUC—not in 

the courts.”); State Farm Fire & Cas. Co. v. PECO, 54 A.3d 921, 925 (Pa. Super. 2012) (“Initial 

jurisdiction in matters concerning the relationship between public utilities and the public is in the 

PUC-not in the courts.  It has been so held involving rates, service, rules of service, extension and 

expansion … installation of utility facilities, [and] location of utility facilities[.] … No other entity 

can interfere with the commission’s performance of its function by making additional or different 

requirements of a utility or by conducting an independent appraisal of a utility’s service to the 

public.”); Morrow v. Bell Tel. Co. of Pa., 479 A.2d 548, 550 (Pa. Super. 1984) (“It is well-settled 

law that initial jurisdiction over matters involving the reasonableness, adequacy or sufficiency of 

a public utility’s service, facilities or rates is vested in the PUC and not in the courts.”); Poorbaugh 

v. Pa. Pub. Util. Comm’n, 666 A.2d 744, 749 (Pa. Cmwlth. 1995) (“The doctrine of primary 

jurisdiction requires judicial abstention in cases where protection of the integrity of a regulatory 

scheme dictates preliminary resort to the agency which administers the scheme.”). 

Holly Ridge’s Preliminary Objections to PAWC’s Petition represent another attempt to 

circumvent the PUC’s authority and jurisdiction.  Holly Ridge cannot satisfy its burden to establish 

that the Court action warrants dismissal of PAWC’s Petition.  Holly Ridge does not present any 

persuasive authority in which an administrative agency dismissed a petition concerning matters 

within the primary jurisdiction of the agency in favor of a prior court proceeding.  This authority 



 

 3 

does not exist because under Pennsylvania law, an administrative agency should have initial 

jurisdiction over issues within the scope of the agency’s expertise and grant of legislative authority.  

See, e.g., Pettko v. Pa. Am. Water Co., 39 A.3d 473, 479 (Pa. Cmwlth. 2012) (“a trial court, faced 

with a claim requiring the resolution of an issue that is within the expertise of an administrative 

agency, [should] first cede the analysis of the issue or issues to that agency”).  Further, the Court 

has only delved into the question of the Commission’s jurisdiction, which remains in dispute—

meaning that there is no risk of prejudice or inconsistent decisions on substantive matters.  Holly 

Ridge only filed its Amended Complaint, the operative pleading pending before the Court, less 

than one month ago.  Moreover, the requests for relief are not the same.  Holly Ridge also cannot 

satisfy its burden to establish that the Commission lacks jurisdiction or that PAWC’s Petition is 

insufficiently specific.  Holly Ridge’s Preliminary Objections are unsupported, and the 

Commission should deny them.  

The Commission has broad authority and jurisdiction over matters that concern public 

utility service, public utility facilities, and public utility tariffs.  See 66 Pa. C.S. §§ 102, 501, 1501-

1511; see also 66 Pa. C.S. § 501(c) (Commission power and duty to ensure compliance with the 

Code and Commission regulations and orders).  As stated in PAWC’s Petition, this matter requires 

the Commission’s expertise to interpret the Code, the Commission’s regulations and orders, and 

the Commission-approved Tariff for PAWC.  Holly Ridge is not entitled to forum shop and bypass 

the Commission’s jurisdiction and authority.  Holly Ridge would have a fair and sufficient 

opportunity to present its case before an impartial adjudicator through the Commission with all 

applicable due process rights available.  Further, the Commission could direct PAWC to approve 

Holly Ridge’s application for water service and permit Holly Ridge to install meters inside, which 

is what Holly Ridge requests before the Court.  However, granting Holly Ridge’s Preliminary 
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Objections would endorse a limited view of the Commission’s jurisdiction.  The Commission must 

ensure a uniform and consistent approach for all customers of public utility service, including 

through the Commission’s interpretation and enforcement of the Code, regulations and orders, and 

tariffs.  See Pettko, 39 A.3d at 479 (explaining that the doctrine of primary jurisdiction “serves 

several purposes, chief of which are the benefits to be derived by making use of the agency’s 

special expertise in complex areas with which judges and juries have little familiarity.  Another 

important consideration is the statutory purpose in the creation of the agency—the powers granted 

by the legislature and the powers withheld.  And, another fundamental concern is the need to 

promote consistency and uniformity in certain areas of administrative policy.”).  Therefore, the 

Commission should deny Holly Ridge’s Preliminary Objections and maintain its jurisdiction over 

this proceeding. 

 

II. LEGAL STANDARD  

Section 5.101 of the Commission’s rules of administrative practice and procedure provide 

for the filing of preliminary objections.  52 Pa. Code § 5.101.  The Commission’s consideration of 

preliminary objections is comparable to Pennsylvania civil practice and subject to the same 

standard.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, 

Docket No. C-00935435 (July 18, 1994).   

When considering preliminary objections, all material facts set forth in the challenged 

pleading are admitted as true, as well as all inferences reasonably deducible therefrom.  See Cooper 

v. Church of St. Benedict, 954 A.2d 1216, 1218-19 (Pa. Super. 2008).  Accordingly, the 

Commission must make all determinations of material facts and inferences in PAWC’s favor.  Id.; 

see also Hess v. Fox Rothschild, LLP, 925 A.2d 798, 805 (Pa. Super. 2007) (“Preliminary 
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objections in the nature of a demurrer require the court to resolve the issues solely on the basis of 

the pleadings; no testimony or other evidence outside of the complaint may be considered to 

dispose of the legal issues presented by the demurrer.”).  Preliminary objections which seek the 

dismissal of an entire pleading should be sustained only in cases in which it is “free and clear of 

doubt” that the pleader will be unable to prove facts legally sufficient to establish the right to relief.  

Hess, 925 A.2d at 806.  As a result, if any doubt exists as to whether a demurrer should be 

sustained, it should be resolved in favor of denying the preliminary objections.  See Cooper, 954 

A.2d at 1219; Hess, 925 A.2d at 805-06.  The Commission should dismiss PAWC’s Petition only 

if it appears that PAWC would not be entitled to relief under any circumstances as a matter of law.  

See Interstate Traveler Servs., Inc. v. Commonwealth Dep’t of Environ. Resources, 486 Pa. 536, 

539-40 (1979).   

 

III. RESPONSE TO PRELIMINARY OBJECTIONS 

A. Response to Preliminary Objection Pursuant to 52 Pa. Code 5.101(a)(6) – 

Pendency of a Prior Proceeding  

1. PAWC’s Petition before the Commission speaks for itself.    

2. PAWC’s Petition before the Commission speaks for itself.    

3. PAWC’s Petition before the Commission speaks for itself.    

4. Denied. 

 By way of further response, Holly Ridge has not satisfied its burden for the Commission 

to grant its preliminary objection based on the purported pendency of a prior proceeding.  As 

stated, supra, Holly Ridge has presented no legal authority in which an administrative agency of 

the Commonwealth sustained a preliminary objection and dismissed a petition based on a prior 

proceeding that had been filed in the courts when the matters raised before the court were within 
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the particular expertise, jurisdiction, and authority of the administrative agency.  The lack of legal 

authority is not by accident, but rather, this is because the Commission properly exercises its 

primary jurisdiction over matters within the scope of the Commission’s expertise and grant of 

legislative authority.  See PAWC Petition, ¶¶ 32-39, 41, 43-48.  In Pennsylvania Pharmacists 

Association v. Commonwealth, Department of Public Welfare, the Commonwealth Court 

considered a declaratory action filed by a pharmacist association and individual pharmacies that 

participated in a state medical assistance program.  733 A.2d 666, 668 (Pa. Cmwlth. 1999).  The 

Commonwealth Court dismissed the court action on the basis that the pharmacies “must first 

exhaust administrative remedies before seeking judicial review.”  Id. at 672.  The pharmacies could 

not bypass the authority of the Department of Public Welfare and were instructed to file a petition 

for a declaratory order to the Secretary of the Department.  Id.  The Commonwealth Court 

determined that it need not decide the question of whether a proceeding pending before the 

Department constituted a prior pending action in light of its determination that the petition should 

have been raised in the first instance before the administrative agency.  Id. at 673 n.6.  In other 

words, the Commonwealth Court found that the jurisdiction and authority of the agency 

outweighed any consideration of the timing of multiple proceedings.  The Commonwealth Court 

also noted the argument that “lis pendens applies only when two or more court proceedings are 

involved, not when a separate proceeding is before an administrative agency,” although, again, the 

Court determined it need not reach this issue.  Id.   

 The purpose of the rule concerning prior pending actions, or lis pendens, “is to protect a 

defendant from harassment by having to defend several suits on the same cause of action at the 

same time.”  Penox Technologies, Inc. v. Foster Medical Corp., 546 A.2d 114, 115 (Pa. Super. 

1988).  Here, this purpose is not implicated where Holly Ridge, the plaintiff in the Court action, 
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filed in the Court to circumvent the Commission’s authority over this matter.  The Court action 

has only dealt with the question of the Commission’s jurisdiction—a question PAWC contends 

should have been brought to the Commission in the first instance, but there is no risk of 

“harassment” or even prejudice to Holly Ridge where the Court has not delved into the substance 

or merits of this dispute concerning PAWC’s Tariff and Holly Ridge’s application for public utility 

service.  Under the doctrine of primary jurisdiction, the Court and Commission should create a 

“workable relationship” that allows the Court to “have the benefit of the [Commission’s] view on 

issues within the agency’s competence.”  Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371, 376 (Pa. 

1980).  Just as in Pennsylvania Pharmacists Association, the Commission’s jurisdiction and 

authority over matters implicating the Code, the Commission’s regulations and orders, and 

Commission-approved tariffs outweigh any concern with the timing of the Court action.  Where 

the Commission was denied the opportunity to exercise its primary jurisdiction over matters within 

its expertise and legislative grant of authority, the doctrine of lis pendens is inapplicable and does 

not warrant dismissing PAWC’s Petition. 

This Commission has previously entertained similar Petitions for Declaratory Order after 

a plaintiff filed an action in a civil court seeking to circumvent the Commission’s jurisdiction.  In 

Petition of Pennsylvania American Water Company For a Declaratory Order Regarding the 

Provision of Water Service to Eric H. Talbert, Docket No. P-2020-3018499, a customer of PAWC 

filed a federal class action lawsuit in the U.S. District Court for the Eastern District of Pennsylvania 

(the “Federal Court”) on October 25, 2019.  PAWC filed its Petition for Declaratory Order with 

the Commission on February 14, 2020.  The Federal Court subsequently stayed a portion of the 

federal class action lawsuit, based on the primary jurisdiction doctrine, pending entry of a final 

Commission order on whether PAWC had complied with the Code, the Commission’s regulations 
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and orders, and PAWC’s Commission-approved Tariff.  This case illustrates how the filing of the 

Petition does not ask the Commission to “unilaterally assume jurisdiction” of the case as alleged 

by Holly Ridge.  Rather, it facilitates a cooperative working relationship between the Commission 

and the civil courts. 

 Additionally, Holly Ridge cannot establish that the Court action is the same or that the 

relief requested is the same as in PAWC’s Petition.  See Pa. Pharmacists Ass’n, 733 A.2d at 673 

n.6 (describing a three-prong test to warrant dismissal on the grounds of a prior pending action).  

First, the Court action is a civil complaint which is different than a petition filed before the 

Commission.  See Hillgartner v. Port Authority of Allegheny Cty., 936 A.2d 131, 137-38 (Pa. 

Cmwlth. 2007) (stating that the “test must be strictly applied when a party seeks to dismiss a claim 

under lis pendens”).  Second, the Court action seeks a declaration for PAWC to permit Holly Ridge 

to install indoor meters while the Petition before the Commission seeks a declaration as to the 

Commission’s jurisdiction and the Commission’s enforcement of PAWC’s Tariff.  See Baron v. 

Commonwealth, Dept’ of Human Servs., 169 A.3d 1268, 1276 n.6 (Pa. Cmwlth. 2017) (denying 

preliminary objection on the basis of lis pendens where request to relief in purported prior action 

was different even where “there is some overlap as to enforcement, and Petitioner briefs many of 

the same issues in both actions, the requested relief is not the same”).  This case is not a matter of 

two identical state court cases or one state court case that is identical to one federal court case; the 

Court action is fundamentally different than PAWC’s Petition before the Commission because the 

two matters have been submitted to separate branches of government.  Importantly, the lis pendens 

argument attempts to obscure the fact that the Commission has primary and initial jurisdiction over 

this matter.  This dispute should have been brought to the Commission in the first instance, and 

the timing of Holly Ridge’s complaint does not change well-settled Pennsylvania law.  As a matter 
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of public policy, a utility customer should not be permitted to circumvent Commission jurisdiction 

by rushing first to the courthouse steps and then making a lis pendens argument.  Indeed, one of 

the fundamental purposes of Commission primary jurisdiction is to avoid forum shopping on 

matters within the expertise of the Commission. 

5. This paragraph states a legal conclusion to which no response is necessary.  

6. Holly Ridge’s Exhibit A, the original Complaint Holly Ridge filed against PAWC 

in the Court of Common Pleas, speaks for itself.  

7. Holly Ridge’s Exhibit A, the original Complaint Holly Ridge filed against PAWC 

in the Court of Common Pleas, speaks for itself. 

8. Holly Ridge’s Exhibit B, Holly Ridge’s Petition for a Preliminary Injunction and 

Rule Returnable Order, speaks for itself. 

9. Holly Ridge’s Exhibit C, PAWC’s Preliminary Objections to the Complaint, speaks 

for itself.  

10.  Holly Ridge’s Exhibit D, the Court’s February 3, 2025 Memorandum and Order, 

speaks for itself. 

11. Holly Ridge’s Exhibit D, the Court’s February 3, 2025 Memorandum and Order, 

speaks for itself. 

12. Holly Ridge’s Exhibit D, the Court’s February 3, 2025 Memorandum and Order, 

speaks for itself. 

13. Holly Ridge’s Exhibit E, PAWC’s Motion for Reconsideration or, in the 

Alternative, for Certification and Stay, speaks for itself.   

14. Holly Ridge’s Exhibit E, PAWC’s Motion for Reconsideration or, in the 

Alternative, for Certification and Stay, speaks for itself.   
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15. Holly Ridge’s Exhibit E, PAWC’s Motion for Reconsideration or, in the 

Alternative, for Certification and Stay, speaks for itself.  A Commission decision finding that this 

matter should be resolved by the Commission in the first instance may be useful and instructive to 

the Court’s consideration.  This is consistent with how the Supreme Court of Pennsylvania applies 

the doctrine of primary jurisdiction, in which “the court can have the benefit of the agency’s views 

on issues within the agency’s competence.”  Elkin, 420 A.2d at 376.  The scope of the 

Commission’s jurisdiction is within the Commission’s competence.    

16. Denied, including for the reasons explained in Paragraph 4, supra.  PAWC asserts 

that the matters Holly Ridge raised to the Court concern the Code, the Commission’s regulations 

and orders, and the Commission-approved Tariff for PAWC.  However, the matter pending before 

the Court is not the same as the Petition PAWC filed with the Commission.   

17. Holly Ridge’s Exhibit F, the Court scheduling argument on PAWC’s Motion for 

Reconsideration or, in the Alternative, for Certification and Stay, speaks for itself.  

18. Holly Ridge’s Exhibit G, Transcript of Proceedings of Preliminary Injunction, 

speaks for itself.  

19. Holly Ridge’s Exhibit G, Transcript of Proceedings of Preliminary Injunction, 

speaks for itself.  By way of further response, the Court denied Holly Ridge’s petition for a 

preliminary injunction on January 23, 2025.    

20. Denied for the reasons explained in Paragraphs 4 and 16, supra.  

21. Denied.  Holly Ridge failed to attach Exhibit H to its Preliminary Objections.  To 

the extent this Paragraph refers to Court’s January 23, 2025 Memorandum and Order Denying 

Holly Ridge’s Petition for Preliminary Injunction, which speaks for itself, the Memorandum and 

Order is attached hereto as PAWC Appendix A. 
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22. Denied.  Holly Ridge failed to attach Exhibit H to its Preliminary Objections.  To 

the extent this Paragraph refers to the Court’s January 23, 2025 Memorandum and Order Denying 

Holly Ridge’s Petition for Preliminary Injunction, this speaks for itself.  See PAWC Appendix A.   

23. Holly Ridge failed to attach Exhibit I to its Preliminary Objections.  PAWC admits 

it filed a Notice of Appeal, which speaks for itself.  PAWC’s Notice of Appeal dated February 10, 

2025 is attached hereto as PAWC Appendix B.    

24. Holly Ridge’s Exhibit J, PAWC’s Concise Statements of Errors Complained of on 

Appeals, speaks for itself.  

25. Admitted.  By way of further response, PAWC intends to argue on appeal that the 

Court erred in denying PAWC’s preliminary objections because this dispute is within the primary 

jurisdiction of the Commission as it pertains to the Water Tariff, the relationship between PAWC 

and the public, and the reasonableness, adequacy, and sufficiency of PAWC’s service.    

26. PAWC admits that Holly Ridge filed a Motion to Amend the Complaint with the 

Court.  PAWC denies the remaining allegations set forth by Holly Ridge in this Paragraph as 

written.   

27. PAWC admits that the Court allowed Holly Ridge to file an amended complaint.  

Holly Ridge failed to attach Exhibit K to its Preliminary Objections.  The Court’s February 14, 

2025 Order allowing Holly Ridge to file an amended complaint is attached hereto as PAWC 

Appendix C.      

28. Holly Ridge’s Amended Complaint, which was attached as Appendix A to 

PAWC’s Petition, speaks for itself.  Holly Ridge failed to attach Exhibit L to its Preliminary 

Objections.  For the Commission’s ease of reference, Holly Ridge’s February 18, 2025 Amended 

Complaint is attached hereto as PAWC Appendix D.    



 

 12 

29. PAWC’s Petition before the Commission speaks for itself.    

30. Denied for the reasons explained in Paragraph 4, supra.  

31. Admitted.  

32. PAWC’s Petition before the Commission speaks for itself.  Holly Ridge repeatedly 

states that PAWC’s Petition asserts that the Commission has “exclusive” jurisdiction over this 

matter.  However, PAWC consistently asserts that the Commission has “primary” jurisdiction over 

the matters alleged in the Amended Complaint.  See PAWC Petition, ¶¶ 43-53.  This is an 

important distinction that Holly Ridge missed.  The doctrine of primary jurisdiction recognizes 

that certain matters are within an administrative agency’s particular expertise but also that further 

proceedings may be required in civil courts depending on the administrative agency’s findings.  

See Kerslake v. Sunoco Pipeline, L.P., 299 A.3d 190 (Pa. Cmwlth. 2023) (recognizing the 

Commission’s primary jurisdiction over lawsuit and ordering trial court to defer initial review to 

the Commission; “[i]n the event Appellant’s action before the PUC is successful, they make seek 

further relief before the trial court under the [Unfair Trade Practices and Consumer Protection 

Law], because the PUC lacks jurisdiction over claims under the UTPCPL for unfair trade 

practices.”); Hatchigian v. PECO/Exelon, No. 142 EDA 2018, 2019 WL 3628744, at *6 (Pa. 

Super. Aug. 6, 2019) (holding that the PUC has “primary jurisdiction” over the plaintiff’s 

complaint and explaining that plaintiff may seek relief in the courts “[t]o the extent the PUC finds 

in favor” of the plaintiff and provides “relief on the claims over which it has jurisdiction”).  As 

explained in response to Paragraph 4, supra, this is how the Commission and civil courts create a 

“workable relationship” that allows the Court to “have the benefit of the agency’s views on issues 

within the agency’s competence.”  See Elkin, 420 A.2d at 376.  The doctrine of primary 

jurisdiction, if applied here, would enable the Commission to consider matters within its particular 
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expertise in the first instance, including matters that concern public utility service, public utility 

facilities, and public utility tariffs.  See also Optimum Image, Inc. v. Philadelphia Elec. Co., 600 

A.2d 553, 557 (Pa. Super. 1991) (“[W]e conclude that the expertise of the PUC is required to 

decide the present dispute.  Matters relating to tariff, necessity of equipment, deposits and use of 

various types of services are within the particular expertise of the PUC.”).           

33. Denied for the reasons explained in Paragraph 4, supra.  The action pending before 

the Court of Common Pleas is different than the matter pending before the Commission.  As 

explained in PAWC’s Petition, the Commission has initial and primary jurisdiction over this matter 

because the matters raised in the Amended Complaint concern whether PAWC complied with the 

Code, the Commission’s regulations and orders, and PAWC’s Commission-approved Tariff.  See 

generally PAWC Petition, ¶¶ 16-53.  Holly Ridge cannot satisfy its burden to establish that the 

doctrine of lis pendens applies or that a purported prior pending action warrants dismissal of the 

Petition filed with the Commission, and accordingly, Holly Ridge’s preliminary objection should 

be denied. 

B. Response to Preliminary Objection Pursuant to 52 Pa. Code 5.101(a)(1) –  

Lack of Commission Jurisdiction  

34. Holly Ridge’s Exhibit D, the Court’s February 3, 2025 Memorandum and Order, 

speaks for itself. 

35. This paragraph states a legal conclusion to which no response is necessary.  

36. Holly Ridge’s Amended Complaint, which was attached as Appendix A to 

PAWC’s Petition, speaks for itself.  Holly Ridge failed to attach Exhibit L to its Preliminary 

Objections.  See PAWC Appendix D.     

37. This paragraph states a legal conclusion to which no response is necessary.  

38. This paragraph states a legal conclusion to which no response is necessary. 
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By way of further response, it is undisputed that the Commission has jurisdiction over 

matters involving the provision and expansion of public utility service, the installation of public 

utility meters, and the interpretation and enforcement of public utility tariffs.  See 66 Pa. C.S. 

§§ 102, 501, 1501-1511; see also Talbert, 538 F. Supp. 3d at 480; PECO, 54 A.3d at 925; Morrow, 

479 A.2d at 550.  PAWC’s Petition explains in detail that the Commission has primary and initial 

jurisdiction over the matters raised in the Amended Complaint because these matters necessarily 

require the Commission’s assessment of the reasonableness of PAWC’s services and PAWC’s 

actions as a regulated public utility in the Commonwealth.  See generally PAWC Petition, ¶¶ 31-

53.  Holly Ridge’s assertion of a declaratory claim in the Amended Complaint does not change the 

nature of the Commission’s jurisdiction over the matters raised in the Amended Complaint.  See 

PAWC Petition, ¶ 51 (compiling cases for the proposition that the PUC has initial jurisdiction over 

declaratory judgment claims based upon matters within the Commission’s expertise and broad 

grant of legislative authority).  Similarly, Holly Ridge’s request for damages does not divest the 

Commission of its primary jurisdiction.  See PAWC Petition, ¶ 48 (explaining that primary 

jurisdiction operates by allowing the agency the initial opportunity to review matters within its 

expertise and scope of authority before enabling a court to assess the applicability of damages 

based upon the agency’s decision); see also Hatchigian, 2019 WL 3628744, at *6 (explaining that 

plaintiff may only pursue claims in the courts if and after the PUC finds in plaintiff’s favor).   

Under well-settled Pennsylvania law, Holly Ridge was not entitled to bypass the 

Commission’s primary jurisdiction over this matter and the Commonwealth Court may recognize 

the value of the Commission’s expertise over public utility tariffs and the reasonableness or 

adequacy of public utility services and facilities.  Holly Ridge’s Preliminary Objections present 

another example of ignoring the applicable law concerning the Commission’s jurisdiction and 
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plainly represents forum shopping in action.  In disregarding PAWC’s argument concerning 

primary jurisdiction, Holly Ridge attempts to use the Court to restrict and limit the Commission’s 

jurisdiction over public utilities.  See DiSanto v. Dauphin Consol. Water Supply Co., 436 A.2d 

197, 201-02 (Pa. Super. 1981) (stating that the argument that an action for damages necessarily 

“ousts the PUC of jurisdiction . . . is too broad and would virtually strip the PUC of all jurisdiction 

merely by framing the allegations in contractual and/or trespassory terminology, and demanding 

damages”).  It bears emphasis that PAWC’s Tariff at Section 15.1, which applies to all customers 

and applicants for service from PAWC, specifically authorizes the Company to “certify to the 

Commission the question of the appropriateness of such court action by filing a petition for 

declaratory judgment with the Commission.”  PAWC Petition, ¶ 39; see also Stiteler v. Bell Tel. 

Co., 379 A.2d 339, 341 (Pa. Cmwlth. 1977) (“Tariffs filed with a state regulatory agency, such as 

the PUC, are not mere contracts but have the force of law and are binding on the consumer and the 

utility.”).  Holly Ridge ignores the operative tariff in addition to considerable case law and 

statutory authority in asserting that this matter belongs in the courts.  Granting the Preliminary 

Objections would enable similarly situated customers and applicants for service to avoid or bypass 

the Commission’s jurisdiction over matters that are plainly within its expertise and scope of 

authority. 

39. Denied.  Holly Ridge cannot satisfy its burden to establish that the Commission 

lacks jurisdiction, and accordingly, Holly Ridge’s preliminary objection should be denied. 

C. Response to Preliminary Objection Pursuant to 52 Pa. Code 5.101(a)(4) – 

Insufficient Specificity  

40. Denied.  PAWC’s Petition explains in detail why the PUC has primary (rather than 

exclusive) jurisdiction over this dispute, including but not limited to, because the Amended 

Complaint raises questions of compliance with the Code, the Commission’s regulations and orders, 
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and PAWC’s Commission-approved Tariff (PAWC Petition, ¶¶ 31-42), and because the 

Commission has primary and initial jurisdiction over the issues raised in the Amended Complaint 

(PAWC Petition, ¶¶ 43-53).   

 Pennsylvania Rule of Civil Procedure 1019(a) requires a plaintiff to state “[t]he material 

facts on which a cause of action . . . is based . . . in a concise and summary form.”  In determining 

whether a pleading is sufficiently specific, the Commission “must ascertain whether the facts 

alleged are sufficiently specific to enable a defendant [or respondent] to prepare [its] defense.”  

United Sportsman of Pa. v. Pa. Game Comm’n, 950 A.2d 1120, 1134 (Pa. Cmwlth. 2008) (citing 

Foster v. Peat Marwick Main & Co., 587 A.2d 382 (Pa. Cmwlth. 1991), aff’d, 544 Pa. 387 (1996)).  

Further, “in pleading its case, the [petitioner] need not cite evidence but only those facts necessary 

for the [respondent] to prepare a defense.”  United Sportsman, 950 A.2d at 1134 (citing Dep’t of 

Transp. v. Bethlehem Steel Corp., 380 A.2d 1308 (Pa. Cmwlth. 1977)); accord Commonwealth v. 

Golden Gate National Senior Care LLC, 648 Pa. 604, 636 (2018) (reversing grant of preliminary 

objection for insufficient specificity; “[t]o assess whether a claim has been pled with the requisite 

specificity, the allegations must be viewed in the context of the pleading as a whole.”).  PAWC’s 

Petition, supported with ample factual and legal support, satisfies this standard of specificity.  

Holly Ridge has been provided with sufficient notice and specific information in order to prepare 

its defense. 

41. Denied.  PAWC’s Petition explains in detail that PAWC complied with its 

Commission-approved Tariff in rejecting Holly Ridge’s application for service and requiring that 

Holly Ridge install outdoor water meter pits.  PAWC Petition, ¶¶ 54-60.  PAWC is not required to 

prove its case in its pleading, as “there is no requirement to plead the evidence upon which the 

pleader will rely to establish those facts.”  Golden Gate National Senior Care LLC, 648 Pa. at 636.  
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The pleading standard is more liberal and merely requires enough facts for the respondent to 

prepare a defense.  See id.  PAWC’s Petition provides more than enough by way of material facts 

to explain why PAWC rejected Holly Ridge’s application for water service with reference to 

PAWC’s Commission-approved Tariff that requires outdoor water meter pits for new 

constructions.  PAWC Water Tariff Section 5.2(a) (Supplement No. 2 to Tariff Water-PA P.U.C. 

No. 5 First Revised Page 48); see also 66 Pa. C.S. § 1303 (Adherence to tariffs).  PAWC’s Petition 

also seeks declaratory relief concerning the nature of the allegations in the Amended Complaint 

and the Commission’s jurisdiction and authority.  See generally PAWC Petition, ¶¶ 42, 53.  PAWC 

has provided sufficient support and material facts to enable Holly Ridge to prepare a defense to 

these claims to relief.    

42. Denied, for the reasons set forth in Paragraph 41.   

By way of further response, PAWC’s Petition and the citation to DiSanto, 436 A.2d at 201-

02, explain that the assertion of damages by Holly Ridge, which is outside the jurisdiction of the 

Commission, cannot divest the Commission of its primary jurisdiction.  PAWC Petition, ¶ 48.  The 

doctrine of primary jurisdiction, which Holly Ridge apparently overlooked in its Preliminary 

Objections, envisions the Commission and the Court creating a workable relationship where the 

Court can have the benefit of the Commission’s expertise on matters within its legislative grant of 

authority, including the provision of services by a regulated public utility, the installation and 

furnishment of meters for public utility service, and the interpretation and enforcement of a 

Commission-approved tariff.  See Elkin, 420 A.2d at 375-76; Pettko, 39 A.3d at 479; see also 

PAWC Petition, ¶¶ 46-53.  PAWC is not required to provide all its evidence to refute Holly Ridge’s 

request for damages at this stage, but PAWC has provided ample support and material facts to 

enable Holly Ridge to prepare a defense, thereby satisfying the pleading standard. 
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43. Denied.  Holly Ridge cannot satisfy its heavy burden to establish that PAWC’s 

Petition lacks sufficient specificity, and accordingly, Holly Ridge’s preliminary objection should 

be denied. 

 

IV. CONCLUSION  

 WHEREFORE, PAWC respectfully requests that the Commission deny Holly Ridge’s 

Preliminary Objections and retain jurisdiction over this proceeding and PAWC’s Petition.  

 

      Respectfully submitted, 

      COZEN O’CONNOR  

 

 

      _________________________________ 

    David P. Zambito, Esq. (PA ID # 80017) 

    Jonathan P. Nase, Esq. (PA ID # 44003) 

    William A. Lesser, Esq. (PA ID # 332951) 

Cozen O’Connor 

    17 North Second Street, Suite 1410 

    Harrisburg, PA 17101 

    Phone: (717) 703-5892 

    E-mail:dzambito@cozen.com 

    E-mail: jnase@cozen.com 

    E-mail: wlesser@cozen.com 

 

    Elizabeth Rose Triscari, Esq. (PA ID #306921) 

    Pennsylvania-American Water Company 

    852 Wesley Drive 

    Mechanicsburg, PA 17055 

    Phone: (717) 550-1574 

    Email: elizabeth.triscari@amwater.com 

Date: March 17, 2025 
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