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Public Utility Commission

Pennsylvania Public Utility Commission
Post Office Box 3265
Harrisburg, Pennsylvania 17120

Attention: Secretary

Re: Proposed Amendments
52 Pa. Code ,
Chapters 1, 3 and 5.

Dear Sir:

In accordance with Paragraph 5 of Order of the Commission
dated February 3, 1984 appearing in Pennsylvania Bulletin,
Volume 14, No, 17 dated April 2% 1984, enclosed herewith
are my comments in original and é copies to the proposed
Amendments to 52 Pa. Code Chapters 1, 3 and 5.

truly yours,

ONALD Z
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Pennsylvania Public Utility Commission
ATTENTION: Secretary
P. 0. Box 3265

Harrisburg, Pa,., 17120

[ DOCUMENT
| FOLDER

Dear Sir:

", SECRETARY'S OFFICE
: Publlc Utility Commissicn

Re: Proposed amendments to 52 Pa, Code
Chapters 1, 3 and 5 establishing compre-
hensive rules of practice and procedure

P LA

The following represents those areas of the proposed
rules which cause me some concern:

(1) Section 1.27 Suspension and Disbarment: It
appears to me that the general denial of practice before the
Commission should be the province of the State Disciplinary Board.
of the Supreme Court of Pennsylvania, in view of the fact that
the Public Utility Commission is considered a quasi judicial
agency. In any event, it would seem more appropriate for the
Legislature to provide for this specific point.

(2) Section 1.72 (d)(2)(i). It seems to me that it
is inappropriate in a rule to provide for informal requests made
to File Room personnel. Query, whether the rule should provide
only for those cases where a formal request is required and in
those cases the request should be made of the Secretary's office.

(3) Section 1.96. 1Is this provision necessary, parti-
cularly where it relates to legal argument which may be made by
counsel in a particular case, and where the Commission is in the
same position as a Court and obviously not bound by dicta?

(4) Rule 3.2(b), 3.4 and 3.5. It seems to me that the
‘deYegation of authority to ‘the Commission's Director of Operations

;
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to issue an emergency order is questionable. It is difficult
to conceive of a situation where one of the Commissioners would
not be available to act in that situation.

(5) Paragraph 5.61(c). This provision appears to be
internally inconsistent in that it provides for mandatory de-
fault and then provides for permissive admission of testimony.

(6) Paragraph 5.63, dealing with the issue of a Reply
to Answers seeking afflrmatlve relief, does not deal with the
issue as to whether there is default in the absence of a reply.

(7) Paragraph 5.64 appears to have the same problem
of inconsistency as noted in my concern with paragraph 5.61
above noted.

(8) Paragraph 5.66. Answers to petitions to inter-
vene provides for waiver, the reason for which is not entirely
clear. The Commission should ultlmately rule on the issue of
intervention without regard to a wa'iver of objection by the
parties.

(9) Paragraph 5.201(b). In a case where the parties
have not waived hearings, but have not filed the appropriate
pleadlng, it would still appear that a hearing would be required
if the’ CommlsSLOn is to act upon studies. and ‘recommendations of .
the Staff. The importance which those rules place on pleadings
and whether those pleadings really can narrow the issues are
matters of concern.

(10) * Paragraph 5.221, dealing with conferences between

the participants appears to provide, by rule, for the very obvious.
Is a rule necessary?

(11) Paragraph 5.224(b)(3), dealing with the issue of
time limits for cross examination of witnesses is an unwarranted
provision, and should be dealt with by the Examiner or Adminis-
trative Law Judge on a case by case basis after hearing the par-
ticular line of cross examination.

_ (12) Paragraph 5.224(f). To exempt the filing utility
from filing a "Statement of Position," causes me some concern.
In addition, if the purpose is to provide for areas of stipula-
tion, those are matters for the attorneys for the parties to

-2 -
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determine, and should not be mandatory requirements. The parties

may well not be in a position to delineate the issues until after
extensive cross examination.

(13) Paragraph 5.233 creates additional penalties for
failure to stipulate as to the truth of matters of fact and
appears to be unwarranted.

(l4) Paragraph 5.303 eliminates the  oral argument in
the case where there is a petition for review and answer. It
seems to me that this is precisely the type of case which is
extraordinary, and which may well require oral argument.

(15) Paragraph :5.348(e). I do.not think it is wise
to provide for the transmission of written’ Lnterrogatorles in
a case where.a deposition of the individual is being taken.
Written interrogatories: certalnly are -an ‘Appropriate alternate
means of discovery, but in a case 'of a dep051tlon, all parties
should be on nétice that the failure -to participate in that de-
position may preclude them, ‘theréaftér, from requesting similar
information by other means.

RZ /rlc
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ATTENTION: Secretary {DER

Pennsylvania Public Utilities
Commission

P. O. Box 3265 "
Harrisburg, PA 17120 Z" 2;%69’/

Re: 52 PA. Code Chapters 1, 3, and 5, Comprehensive Rules of
Practice and Procedure

T —y ..

Dear Sir:

The following comments are offered with respect to Sections
5.533, 5.534 and 5.535 of the Proposed Rules.

We appre01ate that Section 332(h) of the Public Utility Code
provides that any party to a proceeding referred to an
Administrative Law Judge may file exceptions to the decision
of the Admlnlstratlve Law Judge within 15 days after such
decision is issued in a form and manner to be prescribed by
the Commission. Generally speaking, the letter we receive
with respect to the filing of exceptions indicates they must
be filed within 15 days of the day of the letter accompanying
the initial decisions to which such exceptions are to be
filed, and which further instructs that the exceptions must
be received in care of the New Filing Section, Rm. B18, of
the Commission on or before that fifteenth day.

We cannot be sure with any degree of certainty that the
mailing takes place the date of the letter and further, the
mail being what it is today, it sometimes takes as long as
five days to reach our office in Philadelphia from the time
of mailing in Harrisburg, which automatically eliminates five
days of the allowable 15 day period. Further, unless the
exceptions are hand delivered or sent Express Mail, there is
no guarantee that they will be received in the Comm1551on s
office on or before the fifteenth day further cutting down
the amount of time.

The situation with Conrail, and I'm sure the same prevails in

any other large public utility in the same posture, is that
exceptions are not the work product only of the attorney, but

CONSOLIDATED RAIL CORPORATION StX PENN CENTER PLAZA PHILADELPHIA, PA 19104
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others in the organlzatlon who must be contacted for their
input. Under all these circumstances; the present method of
computing time is really not fair to the party wishing to
file exceptions and we would strongly recommend that the time
of 15 days as requlred by the statute runs from the time the
initial decision is. received (this can be determined-by a
return receipt for certified mail) and.that the ‘date the
exceptions are posted. first class-mail in a mail box be used

- as the termination of the 15 days rather than the receipt of

the filing in the Commission office.

with respect to Appeals to the Commission from rulings of the
Administrative Law Judge the same rules should apply

With respect to replles to exceptions which are now limited
to five days, since the statute does not make provision for
replies we flrmly recommend that this period be extended to
10 days, again using the -receipt date and the mailing date as
the extreme ends of that time period.

Very truly yours,

<<4&a/( & L

@oel E. Mazor

General Attorney

1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5020

JEM/nsb
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Jerry Rich, Secretary ; ;
Pennsylvania Public Utility: JUNgZﬁa“

Commission
P.O. Box 3265 RECEIVED
Harrisburg, PA 17120

R , JUN2 6 1984
Re: Proposed Comprehensive Rules of
Practice and Procedure, Docket SECRETARY'S OFFICE |

No. L-840097 Public Utility Commlssion

Dear Secretary Rich:

In accordance with the procedures for public comment
established in the Commission's February 3, 1984 Order at Docket
No. L-840097, we" ‘offer the following comments on the Commission's
proposed Comprehensive Rules of Practice and Procedure, 52 Pa.
Code Chapters 1, 3 and 5. 1In general, we believe that the
proposed rules are a careful and comprehensive effort to clarify
and improve procedures before the Commission. However, we do
have several specific concerns about the proposed rules,
particularly with respect to the filing of Reply Exceptions and
in the discovery area. We request that the Commission consider

and implement these comments in its final actlon on the proposed
rules.

1. Reply Exceptions.

Proposed 52 Pa. Code §5.535 would bar the filing of
Reply Exceptions "except in rare cases upon the grant of a motion
by the presiding officer or the Commission in the interest of
justice and only to respond to arguments which were raised for
the first time in Exceptions and as to which the responding
participant had no notice and-opportunity to respond." We
strongly urge the Commission to delete this provision and to
continue to allow the filing of Reply Exceptions. Reply
Exceptions serve a number of useful functions other than simply
responding to new arguments raised for the first time in
Exceptions. For example, Reply Exceptions allow parties to
respond to misstatements or misrepresentations of the evidence,
which might otherwise go unanswered and could lead to erroneous
Commission decisions. Thus, Reply Exceptions perform an
important control function by deterring improper and misleading
argument,
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In addition, Reply Exceptions often provide additional
or alternative arguments to support an Administrative Law Judge's
decision. Occasionally, an ALJ's decision may be correct, but
not for the reasons stated in his decision. Reply Exceptions are
the appropriate mechanism to identify such problems.

More generally, the right to reply is an essential part
of a full and fair opportunity to be heard. Parties who will be
affected by Commission orders should be entitled to fully present
their arguments to the Commission in their own words, and should
not be required to rely solely on the ALJ's decision to support
their position.

Finally, the filing of Reply Exceptions only upon
special Commission or ALJ order is unworkable and impractical.
Disputes will inevitably arise over what constitutes ™"new
argument”, and the Commission will be required to review
pleadings and rissue”decisions on this issue, thereby increasing
its already heavy workload. A simpler and more efficient process
would be to permit the filing of Reply Exceptions, and to require
parties to identify the portion of their Reply Exceptions which
address arguments raised for the first time in Exceptions. The
Commission can then review the Reply Exceptions and accord them
whatever weight it wishes in reaching its final decision. 1In
this manner, the parties will be afforded a full and fair
opportunity to present their case to the Commission in a
practical and efficient way.

2. Discovery.

a. General Comments. The goal of Chapter 3,
Subchapter D of the proposed regulations appears to be to apply
the general rules of discovery in civil litigation to proceedings
before the Commission. While this may be appropriate in certain
Commission proceedings, it is not practical in general rate
cases, which because of their nature and timing do not lend
themselves to strict application of discovery techniques employed
in civil litigation., Several of our specific concerns are set
forth below, but we also ask that the Commission carefully
consider this general concern before adopting Subchapter D. At a
minimum, the application of these discovery rules in general rate
cases should be expressly left to the discretion of the ALJ.
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b. Proposed 52 Pa. Code §5.342(c) establishes a 20
day time period for answering interrogatories. This time limit
is inappropriate in general rate proceedings. Testimony by
parties opposing utility rate increases is generally submitted
approximately 14 days before the witness is scheduled for cross-
examination. A 20-day time period for answering interrogatories
therefore would preclude the utility from conducting meaningful
discovery prior to cross-—-examination.

c. Proposed 52 Pa. Code §§5.324 and 5.372(b) would
appear to require parties, upon request, to identify during
discovery all expert witnesses to be presented at hearings. 1In
general, this requirement may be desirable, but it should not be
applied in general rate cases. Complaints in general rate
proceedings are very general and often simply assert that the
proposed rates are unjust, unreasonable and discriminatory. The
specific issues and adjustments are not known until opp051ng

~parties file their testlmony after the discovery process is
completed Issues raised in opposing parties' testlmony may

require the presentation of new expert witnesses in rebuttal.
The 1dent1py of these witnesses obviously could not have been
disclosed during discovery. Accordingly, parties should be
permitted to reserve the right to present additional expert
w1tnesses,:1f necessary, to respond to adjustments raised in
opposing party testimony.

d. Proposed 52 Pa. Code §5.342(c) would require that
interrogatory responses be served on "all participants". It is
not unusual for a large number of customers to file complaints in
general rate cases, but only a small number of these complainants
actually participate actively in the discovery and hearing
process. It would be burdensome, inefficient and wasteful to
require partles to serve thousands of pages of interrogatory
responses on "all participants."™ Arguably, the term
"participant" is not intended to include all complainants, but to
av01d confusion the proposed rule should be amended to require
service of, interrogatory responses on "all active participants as
determlned by the presiding officer.”

e. Proposed 52 Pa. Code §5.342(c) also would appear
to require; parties to respond to another party's interrogatories
in one f111ng. This would require the respond1ng party to hold
completed interrogatory responses until all responses are
completed. Such a practice would needlessly delay the filing of
interrogatory responses and therefore should be deleted.
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I1f necessary, we would be happy to supply the Commission

or its staff further information on the issues raised in these
comments. |

e —m——
.
-
-
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June 25, 1984 RECEIVED
JUKE V1504
SECRETARY'S OFFICE\
Mr. Jerry Rich, Secretary Public Utility_CommIsslou;
Pennsylvania Public Utility Commission ot

Post Office Box 3265
Harrisburg, Pennsylvania 17120

Re: Docket L-840097 - Comprehensive Rules of Practice
and Procedure

Dear Mr. Rich:

Enclosed herewith for filing with the Commission are
the original and eight copies of the Comments of Columbia Gas of
Pennsylvania, Inc. in connection with the Proposed Rules of
Practice and Procedure promulgated in the captioned docket.

Very truly yours,
W. U. Jacoby
Attorney

WUJ:ns

Enclosures

Columbia Gas of Pennsylvania, Inc., 200 Civic Center Drive, P.O. Box 117, Columbus, Ohio 43216-0117
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In Re: Comprehensive Rules ) Docket No. L-840097

of Practice and Procedure. ) : SECRETAKY'S OFFICE .

' Public Utility Commisslon
COMMENTS OF COLUMBIA GAS OF PENNSYLVANIA, INC.

At its public meeting held :on February 3, 1984, the
Pennsylvania Public Utility Commission adopted a proposal to sig-
nificantly amend 52 Pa. Code Chapters 1, 3, and 5. As published
in the Pennsylvania.Bulletin on April 28, 1984, these amendments
would cons&lidate the Commission's rules regarding procedure and
practice, @iscovery, hearings and post-hearing practice, thereby
unifying tﬂe rules which had previously appeared in 1 Pa. Code:
and 52 Pa. Code dealing with these matters. Columbia Gas of
Pennsylvania, In¢., ("Columbia”) submits the following written -
comments with respect to the proposed rules.

In general, Columbia believes,the proposed rules embody
significant improvements in the Commission's Rules of Practice
and Procedure. However, there are certain specific areas" where
Columbia submits that further refinement to certain proposed
rules will be helpful. These areas include the following:

1. §3.5 - Ratification of Emergency Orders.

The proposed rule proﬁides:

‘All émergency orders issued by a 51ng1e
,commissioner.of the Director -of ‘Operations .
Ishall be ratified, modified or:rescinded . -
by the Commission ‘at the*next scheduled
‘publlc meeting after issuance of the order.

oo f‘DO*CKETED
. JUN27 1984
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Columbia recommends thaﬁwan'aﬁsd}ute tiﬁé limftibe'included in

“

this proposed rule. Because of the nafﬁie.of<gﬁ“eﬁergency
order, as defined in»§3.lﬁof the prgpqééa rﬁle,ﬁi.e., "directly
affecting the personal oriproéerty,riéh%s éffa ﬁefépn or
corporatfon and issued in response to an eﬁerbéncyg, and because
of the pétential for irreparable harm springing from the
continuagion in effect of such an order, it is considered
appropriite that an outside time limit of 21 days be placed

upon theiCommission's deliberation with respect to ratification,
modification or rescission of an emergency order. This modifica-
tion couid be accomplished by adding to the quoted passage

the folldwing sentence: "However, in any event the Commission
shall raﬁify, modify or rescind an emergency order within

21 days ifter issuance of the order."

2. §5.101 - Preliminary Motions.

- As published, the proposed rule provides several avail-
able preliminary motions. All of the listed motions are appropriate.
However,lit is recommended that an additional preliminary motion
be included to provide a mechanism for striking from any pleading
any rédundant, immaterial, impertinent or scandalous matﬁer.

This coufd be accomplished by modifying §5.101(2) as follows:
A Motion to strike off a pleading that is
insufficient as to form [.], redundant,

. immaterial, impertinent or scandalous in
. whole or in part.

This mechanism, which is common in state and federal courts, .
will helﬁ ensure that pleadings are concise, properly framed

and focused on relevant issues.



3. §5.222 - Initiation of Prehearing Conferences.

At Subsection (b) it is indicated that the Commission
or presiding officer, if after consideration it appears that
beneficial results may be derived therefrom, may direct that
" a prehea#ing conference be held, and that the participants
to the pfoceeding appear to consider the matters enumerated
at Subsection (c). It.is recommended that the prehearing
conferende mechanism be modified to permit telephonic pre-
hearing éonferences, upon agreement of all participants. A
review of the matters to be considered as set forth in Sub-
section (c) of the proposed rule reveals that the matters to be
addresseq can, if the parties all ag;eg,ﬂ?g Qealt with effectively
through ?he telephonic heariné ﬁ%éhénESm."Coluﬁbia‘énd other
utilities have had substantial experience with this.mechanism
and haveifound it valuable in reducing;unnecessary travel
expense and providing maximum utilizatiop pf available time.

4. §5.224 - Prehearing Conferences in Rate Proceedings.

The comments set forth with respect to §5.222 are
particularly applicable in the rate proceéding context addressed
in §5.224(a) (1), a prehearing conference limited to the scheduling
of discovery and tentative hearing dates in addition to the
preheari%g conference items contained in §5.222. Again, it is
emphasized that the telephonic prehearing confgrence mechanism

should be limited to those situations in which all of the

participants agree to use of such mechanism.



5. §5.234 - Presentation and Effect of ‘Stipulations.

At SubgecEiOn (b) it is proviééé that:

The Commission may'disregard:in whole or

in part stlpulatlons ‘of facts' under this

séction but may“’grant, further. hearing if

requested by a party to the stipulation

within 15 days after issuance of a

Comm1581on order dlsregardlng ‘the stipu-

1lat10n of fact.
It is recommended that thlS proposed rule be amended by making
it exp11c1txthat the .issuance of an order by the Commission
which disregards the stipulation of fact in whole or in part

1
operates to relieve participants in the stipulation agreement
from the ?inding effect of the stipulation if, and only if,
d further hearing is requested by the party within 15 days of
the order which disregards the stipulation. As presently framed,

it is unclear what the effect will be of the additional hearing

requested by the participants.

:6. §5.244 -~ Supporting Data for Future Test Year.

vIn Subsection (a) it is directed, consistent with
existing regulations, that data in support of a future testl
year be sﬂbmitted, at the utility's option, for a period of
twelve_consecutive months "which shall begin on the day following
the end of the required experienced l2-month [test] period."
It is recommended that this requirement must be modified to permit
the submiqsion of supporting data with respect to a Fully
Projected:Test Year based upon the first full year in which
rates fin@lly approved by the Commission will be in effect,
assuming a full suspension period under 66 Pa. C.S. §1308.

Employment of a fully projected future test year would enable

the utilities, and the Commission, to more closely approximate



operating conditions at{@be'time;releéaﬁt to the collection of
r#teS'detérmined‘in the proceeding. Moreover, the Commission
would still have access to the updates  of the period following
the historic test year by virtue of Subsection (b), which would
continue to require the quarterly reports within 30 days of the
end of each quarter, or as soon thereafter as available.

"7. §5.341 - .Written Interrogatories to a Party.

"It is provided in Subsection (c) of the proposed rule
that, to ﬁhe exten£ that a party seeks to-use answers to written
interrogatories for purposes other than contradiction or impeach-
ment of the answering party as a witness, that such answers may
be admissible into evidence only upon ten -days written notice
to other parties .prior to their use. It is further provided
that "answers shall not be admissible per se in a proceeding.

The relev;nce and basis for admission must be demonstrated by

the moving participant.” Columbia recommends that this ten day
written notice requirement, as well as the demonstration of
relevance; be deleted from the proposed rule. So:.long as the
answeringtparty.is submitted as a witness for cross-examination

on the ba%is of the answer to interrogatory, it is appropriate that
each answér to interrogatory be admissible into evidence without
the demon%trations sponsored in the proposed rule. Particularly

in the context of a'fo¥mal proceeding, "interrogatory practice

along theée lines has resulted in-'significant time savings. It

is emphasized that the requirements for written notice and

substantiation should only be deleted to the extent that the



answering pFrty is a witness subject to qross—ekamination. In
Columbia's ;iew, an answer to interrogatory should not otherwise
be admissible into evidence for purposes other than contradiction
or impeachment without a demonstration of the reasons for the
absence of the answering party as a sponsoring witness.

éolumbia‘appreciates the opportunity to submit its
comments on;this significant rulemaking .and urges the Commission
to give these comments serious consideration before promulgating
final compréhensive rules of practice and procedure.'

Respectfully submitted,

S I T MA-W

William U. Jacoby

MW

Andrew J. Sonderman

Counsel for Columbia Gas of
Pennsylvania, Inc.
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Harrlsburg, Pennsylvania 17120 SECRETARY'S OFFICE

. Public Utility Commission
Dear Mr. Rich:

Re: . Proposed Amendments to Commission Rules of Practice

1 am writing on behalf of The Baltimore and Ohio Railroad Company
and Western Maryland Railway Company and their subsidiaries with
respect to the proposed amendments to the Commission Rules of

Praitlce which ° were published in the April 28, 1984 Pennsylvania
Bulletin.

First, we believe that the consolidation of the general rules
of administrative practice with the Commission Rules will be most
helpful in facilitating practice before the Commission. With
respect to the proposed amendments, I offer the following comments:

1. Generally speaklng, the emergency provision is much
too broad and invites abuse. It should either be
eliminated or restricted so persons or corporations
will not be subject to the whims or inclinations of

a Director of Operations or a single Commissioner.
There must be a barrier to abuse of authority. More
specifically:

A. TUnder Chapter 3, Subchapter A, EMERGENCY
RELIEF, Section 3.1 defines “Emergencz“ as "A
situation which presents a clear an present danger
to life ‘or property." This definition is too broad.
it covers many ordinary 31tuat10ns encountered on a
dally basis. For example, '"smoking' presents a

"clear and present danger" to life. The definition
should set forth those things which the Commission
con51ders to be 'a clear and present danger to life,
Droperty or some other terminology should be used °
which is not 'so broad and which does not have con-
notations of First ‘Amendment rights. It should

s

”;’ /~7 The Chessie System Railroads, a unit of CSX Corporation, are the Chesapeake and Ohio Railway,
@ Baltimore and Ohio Railroad, Western Maryland Railway and affiliated lines.



specify that clear and present danger means. danger
amounting ‘to more than normal and usual grade crossing
peril, or highway peril, a critical mass of ordinary
hazards or such flagrant acts or omissions of a person-
or corporation that normal conditions become imminently
perllous. Otherwise, it invites the Commission to
circumvent the normal Commission procedures The
Director, the Commission or single Commissioner must
have guldellnes defining clear and present danger;
otherwise, the power to declare ‘an emergency could be-
come the SubJeCt of abuse. As it now exists, the
""emergency' ‘definition gives too much discretion:

B. Rule 3.4 provides that in the event of an
emergency order, upon application by the person or
corporation against whom the order is issued, an
. expedited hearing shall be ‘conducted within 5 days
This rule does not indicate why a five-day time
frame is used when the five-day period of time
. commences, Or whether it includes Sunday or holidays.
Further, there is'no provision for notifying the
affected. person or corporation of the hearing. To
ignore this is to invite failure to reach the parties

in adequate time for them to be present. Telegraphic
notice, with requirement that the affected person or
- corporation acknowledge receipt of the mnotice by
.telegram should be 1ncorporated

2. Section 5 222(d) prov1des for prehearing conferences.
As phrased, this section could be 1nterpreted to require
the presence of counsel for participants. . Under the

- current .practice, the Commission often schedules field
-conferences as fact- finding missions which are generally
attended by engineering-type representatlves of .the
Commission and other participants. .'These usually occur
before the matter has been a351gned to an Admlnlstratlve
Law 'Judge. Many times agreements are reached and-

. matters are settled without the need for adJudlcatlve

. hearings.. I believe that this practice ‘should continue
andhthat the. Rules should be clarified to prov1de for
suc ’

. 3. Section 5.402(b) provides that all exhibits which
have-beed'marked will be ‘considered as being admitted
into evidence. - I believe that this places the onus
on the’ ‘wrong party by requlrlng objection to block
adm1551on rather than a motion to seek ‘admission.



4. Section 5.533 and 5.535 prohibit replies to
exceptions or appeals or briefs in support of exceptions.
Although there is great merit to expedited consideration
of such matters, there is even greater merit in the
interests of due process in permitting opposing views

to be heard.

5. Section 5.502(b) requires briefs to be filed within
30 days after the record is closed. However, as far as
I can determine, the rules do not define when the record
is closed. Thirty days from the date of a hearing would
be problematic because it would not allow sufficient
time to obtain and review the hearing transcript.

6. The proposed rules of discovery found in Subchapter
D are, for the most part, taken from the Pennsylvania
Rules of Civil Procedure. These rules were designed
for cases which involve protracted litigation such as
negligence, products liability, antitrust, contracts,
etc. These were designed for court proceedings where
testimony in the form of verified statements 1s not
permitted and to narrow issues, reduce costs and
promote settlement of cases. Most of the proceedings
before the Pennsylvania Public Utility Commission are
not susceptible to settlement prior to hearing. 1In
addition, proceedings before the Commission should

not involve protracted litigation. However, the
breadth of these rules may result in lengthy, costly,
time-consuming procedures without securing benefits.
Actually, a requirement that testimony of Experts and
other witnesses be reduced to writing and circulated
at least 7 days in advance of hearing would eliminate
the necessity for protracted discovery and expedite
the length of hearings. 1If discovery is necessary, it
is suggested the Commission adopt the rules of the
Interstate Commerce Commission which are designed to
fit within the administrative framework. For your
convenience, I have enclosed a copy of the ICC's rules.

The proposed rules would apply to participants, not
to parties. There is no justification for making these
rules available to those not parties to the proceeding.
It will increase the volume of work, the expense and
the time involved with mno tangible benefit to the parties
or to the Commission. Discovery should be limited to
parties alone.



In addition to the above comments, I would like to reiterate the
following suggestions which were submitted to the Commission in
July 1982:

1. Rather than requiring an answer to every complaint

or petition on pain of default, 1 Pa. Code §35.35
(proposed §§5.61(c), 5.66(a)), the Commission should
adopt the method used by other states' Commission, such
as the Indiana Public Service Commission and the Illinois
Commerce Commission, whereby in the absence of an answer
within fifteen (15) days, the issues are deemed to be
denied. This would be very helpful to practitioners
because the time for answering is so short that there is
insufficient time to undertake an investigation of a
matter before an answer must be filed. Moreover, com-
plaints and applications are often served upon non-
attorney personnel. By the time the documents are
forwarded to the attorneys, the answer period has often
already expired.

2. 1If the Commission were to permit pleadings to be
printed on both sides of the page irrespective of the
length of the pleading and if parties were permitted to
serve only one copy of a brief to each other party in
the proceeding, a large savings in paper usage would be
realized. See 1 Pa. Code §§33.2(a) and 33.37(1)
(proposed §1.32(a)).

3. Hearings scheduled pursuant to 52 Pa. Code §3.151
(proposed §5.202(b)) should be conducted only in Harris-
burg, Philadelphia or Pittsburgh. This would alleviate
the difficulty and cost of traveling to other communities
in the Commonwealth.

4. The Commission should adopt a regulation whereby an
order does not become final until the period for filing
and ruling on an application for rehearing or recon-
sideration has expired. 52 Pa. Code §3.291; 1 Pa.
Code. §35.241 (proposed §5.572). Under present practice,
a party has fifteen (15) days in which to file such an
application. The Commission then has thirty (30) days
in which to act on the application. However, one must
file an appeal within thirty (30) days from a final order.
Accordingly, it is now necessary to file an application
for rehearing and an appeal simultaneously in order to

. ensure timely filing. 1In most cases, the Commission's
orders are not questioned. The rule could be phrased
so that an order becomes final in fifteen (15) days for
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purposes of appeal unless an application for rehearing

or reconsideration is filed within that period. Since,
under current practice, an order granting reconsideration
renders a notice of appeal inoperative pursuant to Rule
1701(b)(3), Pa. R. App. P., the longest delay would be
.only forty-five (45) days. ' ' ‘

5. The Commission should eliminate the requirement of
posting notices for every change in status of a station,
52 Pa. . Code. §33.111.° For instance, in the - case of a. -
non-agency ‘station that .is being abandoned, often there

is no building and no traffic has initiated or terminated
at the station for a long period. It is costly and un--
productive to require railroad companies to send personnel
to these locations to post notices that will probably

"be seen by no one. © - '

6. .For the abandonment of stations,: the Commission should
modify the procedure set out in 52 Pa. Code §33.111 and
adopt a procedure similar to that used by the Railroad
Division of the Michigan Department of Transportation
whereby authority to effect ‘the change is automatic if
there ‘are no protests or requests for hearing within
forty-five (45). days after notice is filed with the
Railroad Division and mailed to patrons and the appro-

- priate local officials. -Rule 460.72. This procedure
would be less costly, .less burdensome.and more timely -
for both railroad companies and the Commission.

7. With regard to newspaper publication of Public

- Utility Commission notices,; I would suggest that the
Commission adopt ‘the method used by the Public Service
Commission of Indiana whereby the Commission arranges’
for -the 'notices to be published and the party is then

. billed for the cost of such publication. ~ See Ind.-
Code Ann. §8-1-1-8:. 'As a practical matter, we have had
some difficulty.in getting theé ‘newspapers to publish
the notices correctly and on the prescribed dates.

. Thank'yoﬁ for. the opportunity to comment on thé'prqposed Rules of

- Practice.

ReSpgdtfully,_

'REG:'CC
Encl.
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'distanpes axl'e_cqmputed. ~ The route.s'over vihi_c.h The distances are-
éomputed need not‘be_showp when such distances are specificélly.
"published ié a tafiff\or échedule lawfully on file with the
'Commlsslon,ior definltely ascertainable from a tarlff or schedule
on file witg the Comm1351on show1ng rates. prescribed by the
"Commission and based on short line distances, or short-highwéy
dﬁstances, provided the exhibit makes specific.reference to such

‘tariff or schedules as provided by this section.

Subpart B -- Discovery -

§1114.21 Applicability; general provisions.

(a) When discovery is available.

(1) Parties may obiain discovery under this subpgrt
. regarding any matter, not privileged, which is relevant to the
subject matier involved in a proceeding other than an informal

proceeding. For the purpose of this subchapter, informal

~ proceedings are those not required to be determined on the record -

affer hearing and include informel complainté and all proceedihgs
essigned for initial'disﬁositioh to employee boards (except the -
review ﬁoéfdé) ﬁnder 49 CFR 1011.6.

‘(2) It is-not grounds for objection that the informa-
 tion sought will be insdmissible as evidence if <zhe infbrmation
sought appears reasonably calculated to lead to the discovery of
.admissible evidence.

(b) How discovegz is obtained.

(1) In non-rail licensing proceedings governed by 49
"CFR Part 1160, no discovery procedures may be used unless the
"Commission, upon-its own motion or upon verified petition of a

party, shall have entered a‘decision approving discovery;
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49 CFR Part 1160,

(2) 1In orher proceedings other. ‘than those governed by

those discovery procedures providing for the.

'service,of written interrogatories and requests for admissions (49

-+ CFR 1114.26 and_ﬁ114.27) may be used by parties without filing a

"petipion and obtaﬁning priorZCommission-approVal. The other

discovery procedures nay be used only when the’ Commission, upon

1ts own motion or upon verlfied petition of a party, has entered a

. 1

§e01sion approving discovery.

(3) Whenever possible a peiition for discovery must be

- filed in sufficient time to allow for the filing of replies and

l‘for consideratlonlby the" Comm1331on without requiring the pOSt-

Wregt iarw v

ponement of any hearing or_the"submission of initial statements
under modified procedure. Use of discovery in those circumstances
vhere no petition is required must also be accomplished.whenever

possible withoui requiring any such postponement.

(c) Protective conditions. Upon motion by any parpy, by the

person from whom discovery is sought, or by any person with a
reagsonable interest in the dgta, 1nformapion, or material sought
0 be qiscovered'snd for good cause showrd, any order which justice
fequires may be entered tO'protect a party or person from
&nnoyance, embarrassment, oppression, or undue burden or expense,
Or to prevent the raising of issues untimely or inappropriate to
the proceeding. Relief through a'protective order may include one
% more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had only on specified
terng and conditions, including a designation of the time and

rLace;
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(3) _That the discovery may be had only upon such terp,

and condltlons as the’ Commlssion nay impose to insure financial

respon51b111ty indemnlfying;the,party or personﬂagainst,whom
.discovery ié sought to cover the reasoﬁaﬁlg eipenses iﬁcurred; -'r
(4) That the discovery may be had only by & method
other thanithat selected by the farty seeking discovery; .
(5) That certain mafters not ‘be iﬁquired into or thgtﬂ!
the scope of. discovery be 1im1ted to certain mattiers;
(6) That discovery be conducted with no one ﬁreéent-

except persons designated in the protective order;

(7) That a deposition after being sealed be opened

-p.vwnn-,s ‘
"

only‘by order of the Commission; _
(8) That a trade.secret-or other confidential research -
developmenf or commerciél'information not be disclosed or be |
-disclosed only in a designated way; and |
| ~(9) That the parties simulténéouely file specified
documents or information enclosed in sealed énveloﬁes to be openéﬁ:
only upon d;rection or'ordgf of tﬁe'Commission.: .
If the motion for a‘protective order is~deniéd in whdle or in
.parf,‘the'Comﬁission may, on such terms ahdiconditions as it deems
jﬁgf, gntgi]an order fequiring any party or person to provide or
. permit discovery. A protective order:under this paregreaph. may
only be sought after, or in conjunctisn with, an effort by any
party to obtain relief under 49 CFR 1114.24(3); 1114.26(a), or
1114.31. -

(@) Seauence and tTiming of discovery. Unless the Commission

upon motion, for the convenience of parties and witnesses and in
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the interest of jusiiceé, orders oiherwise, methods of discovery
may be used in any sequence and the fact that a party is
conducting disqovery, whether by deposition or otherwise, éhould
not operate to delay any party's discovery.

(e) Stipulations regarding discovery. Unless otherwise

ordered, a written stipulation entered into by all the parties and

—

. .»jé

‘!

“ra
I

A Ak

Y (b) Petitions.

filed with the Commission may:

(1) Provide that depositions be taken before any

.perseorl, at any time or place€, upon sufficient notice, and in any

- manner and when so taken may be used like other depositions; and

(2) Modify the procedures provided by these rules for
other methods of discovery.

~

=

§1114.22 Deposition.

(a) Purpose. The testimony of eny persor, including a
rarty, may be taken by deposition upon oral examination.

The petition requesting an order to take a

deposition and perpetuate testimony or to produce documents and
Beterials:

) (1) Should set forth the facts it desires to establish
and the subsiance it expects o elicit;

(2) Should be gerved upon ell parties to the proceeding
' upon the person sought to be deposed and/or the custodian of
the documents or materials gsought to be produced;

(3) Should set forth the name and address of the
"itness, the place wheré, the time wher, the name and office of

t
he°fficer before whon, and the ceuse or reason why such

LTI .
*38ition should be taken; and
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(4) ‘Should specify with partlcularlty ‘the documenzs Bria
mater’”lﬁ which the deponent is requested o produce.
{e) Q£§g£.> If the Commission is convinced on its own

inlt?utive or by the petition requesting an order to take a

dePO“ition that the depos1t10n will prevent a failure or delay of

JuStj"". it will serve en'order upon the - perties and the witness,

naminp the witness whose deposition’is to be taken, specifylng The ..

time When the place-where, and the officer before whom the

deP°31tion is to be teker, and specifying the subject matter of
The °Xuminat10n and whether the depositions shall be teken upon
oral oxomination or written interrogatories. The prOVisionS for
the tnking of the deposition specified in the Commission's order
may or may not be the same as requested in the petition.' The

deposition may then be taken in accordance with these rules, and

the’ c°mmiasion mey make orders of the character provided by 49 CFR.

1114.\1

Q‘ 14 23 Depositions; location, officer, time, fees,
. absence, disgualification.

(8)  where deposition should be taken. Unless otherwise
ordere

1 or agreed to by stipulation, depositlons ehould be taken

in the cigy or munlcipality where the deponent is located-

G R

TR o

e 5T .‘mw s

(») Officer before whém teken. Within the United States or -

within g territory or insular possession subject to the dominion

of the United States, depositions should be taken before en

offiCer su:norized to administer oaths by the laws of the United

StateS or of the place where the examination is held. Within a

- 80 -



féfeignAcountry, depositions may be taken before an 6ffi¢er or
person designated by the Commission or agreed upon by the partles
by Stlpulatlon in ertlng to be filed with the Commission..

(c) PFees. A witness whose deposition isﬂtaken pursuent to
these rules and the offlcer taklng same, unless he be employed by
the Commlssion, shall be entitled to the same fee paid for like
service in the courts of. the United Stated, “which fee Shouid bs
paid by the.party at whose instance the deposition is taken.

(d) PFeilure to attend or to sgrve:suhpoené;'expenses,

(1). 1If the party who filed a peﬁition fo? discovéry
fails to attend and ‘proceed with the taking of the deposition and
another party attends in person or by representative pursuant to
an order of the Commission granting -discovery the- Comm1591on may
order the party who filed the petition to pay to such other'party‘
the reasonabie.expenses incurfed by him and his representative in
so atteﬁding, inciuding reasqnable attorney's fees. |

| (2) If the party who filed a petition for- discovery
fails to serve a subpoena upon the witness and the~witness'because
of such failure does not attend, and if another party attends in
persoﬁ or by represeniative because he expects the deposition of
the witness 1o be takeﬁ,'the:Coﬁmission may ofder-the party who
filed the petition to pay to such other party thé'reasonable
expenses incurred by him and hig representative in so attending,
including reasonable attorney's fees.

(e) Disqualification for interest. No deposition should be

taken before a person who is a relative or employee or

Pepresentati"e or counsel of any of the partieﬁ, or is a relative
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. | .
or employee of such representatiVe or counsel or is financially

‘interested in the proceeding.

§j114 24 Depositione,;procedures.

(a) lExamination. Examinarion and cross—examination of

witneaees should proceed as permitted at a hearlng and should Ye

1imited to the subject matter specified in the order granting
diecovery, All objections made at the'time,of the examination to
the qualifications of the officer taking the depositior, or to the
manner of teaking it, or to the evidence presented, or-to the

" conduct of any party, and ahy other objection to the preceedings,
should be%ndted by the officer'upon the deposition. ZEvidence
objected ﬁo should be taken subject to the objections. In lieu of

participating in the oral examinatior, parties may serve written

gquestions in a seealed ehvelope oh the party teking the deposition,
and shall,trahsmit.them,to the officer, who shall open the sealed
envelope, bropound the qhestioqs to the witnesd, and record the

answerS«verbatim.

(b) Use of depositions. At the hearingé, any pert or all of
Y depoei%i;d, so far as admissible under the rules of evidence,
may be used against any»perty who was present or represented at
the taking of the deposition or who had due notice thereof, in -
accordance w1th any one of the followlng provisions'

(1) Any deposition may be used by any party for the

purpose ofﬂcontradicting or impeaching the testimony of the

deponent as a witness.
(2) The deposition of a party or of anyone ﬁhq at the

time of taking the deposition was an officef,'directof, or
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1,

of

‘ '
'

managing agent, or a person designated to testify on behalf of =&
pudblic or private corporatior, partnership, association or
governmental agency (other than this Commissioi, except in those
instances where the Commission itself is a party to the
proceeding) which is a party, may be used by an adverse party for
any purpose.

- (3) The deposition of a witnesd, whether or not—a—— —
party, may be used by any party for any purpose if the presiding

officer or Commission finds:

(i) That the witness is dead; or

“«“} R
"

1t
o

AT

(11)  That the witness is at a greater distance

Zthan 100 miles from the place of hearing or is out of the United

2

it

r

3

géﬁtateé, unless it appears that the absence of the witness was
%?;rocured by the party offering the deposition; or

N (1ii) That the witness is unable to attend or
;éteStify because of age, illnesd, infirmity, or imprisonment; or
(iv) That the party offering the deposition has

been unable to procure the attendance of the witness by subpoensa;

-

" or
(v) Upon application and notice, that such
®xceptional circumstanceé exist as to make it desirable, in the
{interest of justice and with due regard to the importance of
. preSenting the testimony of witness orally at public hearing, to
"low the deposition’ to be used.
(4) If only part of a deposition is offered in evidence

3 . . s : .
7a Party, an adverse party may require him to introduce any

t .
ther rart which ought in fairness to be considered with the part
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introduced, and any party may introduce any other paris. Subst1

tution of parties does not affect the right to use depositiong

pre#iously taken.

(¢) BEffect of teking or using éepositione.

A party shouldl:
not be deemed to make & person his own witness for any purpose by
taking his deposition. The introduction in evidence of the
deposition or any part thereof for any purﬁose other than that ¢
coniradicting or impeaching <+he deponent makes the deponent the -
wlitness of the party introducing the depositioﬁ,'but this shoulqd
not apply to the use of an adverse party of a deposition under
paragraph (b)(2) of this section. At the hearing any party may
rebut any relevant evidence contained in a deposition whether

introduced by him or by any other party.

(d) Motions to protect. At any time during the teking of

the depositiori, on motion of any party or of the deponent and upon:?

a showing thaet the examination is being conducted in bad faith or

in such menner as unreasonably to annoy, embarrass, or oppress the

deponent or party, the Commission may order the officer conducting.

the examﬁnation to cease forthwith from taking the depositionr, or

may limit the scope end menner of the taking of the deposition as - -.

provided in 49 CFR §1114. 21(c) If the order made terminates the

RIS T < 1 l‘4l§: .,

[}

L
R

i

s

R

examination, it should be resumed thereafter only if 8o ordered
Upon demand of the objeciing party or deponent, the taking of the

deposition should be suspended for the time necessary to make a

motion for an order.

(e) Recordation. The officer before vhom the deposition is
P

to be taken shall observe the provisions of 49 CFR $§1113.6
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respecting appearances and typographical specifications, shall put
the witness under oath, and shall personnally, or by someone
acting under his direciion and in his presenc€, record and
transcribe thg testimony of the witness as required by these
rules.

(f) Signing. When the testimony is fully transcribed or
- othéerwise recorded, the deposition should be submitted %o the
- witness for examination and should be read to or by him unless
such examination and reading are waived by the witness and the
_parties. .Any changes in form or substance which the witness
officer with a statement of the reasons given by the witness for
making them. The witness shall then sign the depositzon unless
the parties by stipulation waive the signing or the witness is ill

or cennot be found or refuses to sign. If the deposition is not

T_aigned by the witness within 15 days of its submission to him, the

officer shall sign it and state on the record the fact of the

vaiver or of the illness or absence of the witness or the fact of

' the refusal to sign together with the reason, if any, given

" therefor; and the depésition may then be used fully as though

8igned, unless, on a motion to suppresd, 1t is found that the
Teasons given for refusal to sign require rejection of the
deposition in whole or in pars.

(g) Attestation. The officer shall certify on the deposi-

*lon that the witness was duly sworn by him and that the deposi-
*lon ig a true record of the testimony given by the witness,. and

*hat the officer ig: (1) not a relative, employe€, representative
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or counsel of any of the parties, (2) not a relative or employee
of such representative or counseIl, and (3) not financially
interested in the proceeding.

(h) Return. The officer shall securely seal the deposition
in an envelope endorsed with sufficient informaition to identify
the proceeding and marked "Deposition of (here insert name of
witness)" and shall either personally deliver or promptly send the
original and cone copy of all exhibits by registered mail to the
Secretary of the Commission. A deposition to be offered in
evidence must reach the Commission not later than 5 days before
the date 1t is to be so offered.

(i) VNotice. The party taking the deposition shall give
prompt notice of its filing to all other parties.

(j) Copies. Upon payment of reasonable charges, the officer
before whom the deposition is taken shall furnish a copy of it to
eny interested party or to the deponent.

§1114.25 Effect of errors and irregularities in depositions.

(e) As to disquelification of officer. Objection to taking

a depositioq because of disqualification of the officer béfore
whom it is to be iteken is waived unlesé'made before the taking of
the deposition begins or as soon thereafter as the disqualifica-
tion becomes known or could be discovered with reasonable
diligence. . ’

(b) As %o taking of deposition. (1) Objections to the

competency of a witness or to the competency, relevancy, or
materiality of testimony are not waived by failure to make them

before or during the taking of the depostior, unless the ground of
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1%

the objection 1s one which might have been obviated or removed if

presented at that time.

(2)

Errors and irregularities occurring at the oral
examination in the manner of taking the depositiori, in the form of

the questions or answers in the oath or affirmation, or in the

conduct of partied, and errors of any kind which might bve

> obviaeted, removed, or cured if prompily presented, are waived

. unless seasonable objection thereto is made at the taking of the
<" deposition.

(e) As to completion and return of deposition.

Errors and
“;'rregular1t1es in the manner in which the testimony is transcribed

-ﬁg - or the deposition is prepared, signed, certified, sealed,

'éﬁ%gndorsed, transmitted, filed, or otherwise dealt with by the
Egiotficer under 49 CFR 1114.23 and 1114.24 are waived unless a
.;-notion to suppress the deposition or some part thereof 1s made

‘?uﬁith reasonable promptness after such defect is, or with due

;33111gence might have beer, ascertained.

. 31114.26 Writiten interrogatories to parties.
'imi S (a)

-
-
_o..

Availebility; procedures for use. Subject to the

’L aPﬂwisions of 49 CFR 1114.21(b)(2Y, any party may serve upon any
§ °h&r party written inierrogatories to be answered by the party
% 1?“786, or if the party served is & public or private corporation,
; Ptinership, associatior, or Governmental agency (other then this
; gﬂnissioﬁ, except in those instances where the Commission itself
4

bt ] . )
% rarty to the proceeding), by anr officer or agent, who shall
?

Y4 ¢
: Msh such information as is availzble to the party. Copies of

CHe A kA

1“‘el‘rogatorles served, and answ=-s thereio, should also be

-



.filed with:phe‘Commission. Fach interrogetory should.ﬁe'gnswéred
-séparately'énd fully in wrifing, unless it is objecteé-td, in
whiéh evenf‘the feaSons fgr 6bjection'shou1d be stated in lieu of
an answer. 'fhe answers are to be'signed'by the person,making'thém
and subscriﬁed by an_approp;iate ;erifiéation‘generally in <the
form prescribed in 49'CFR 1112.9. Objections are to be éigned~by
the répfesentative o:'counsel makihg them. The pefson upoh whom -
' thé interrogatories have been served shall serve_a'copy of'the

" answers and!objections'withﬁn the. time period designated by the
perty submitting the interrogatories, but not less than 15 days

after the service thereof.

(b) _thion t6 produce business records. ' Where the ansﬁef'to

an initerrogatory may be derived or ascertained from the business
records of the party upon whom the interrogatory has been served
or from an examinatior, audit, or inspection of such business

{ .
records or from a compilation, absiract, or summary based thereon,

-and the.burden of deriving 6r aséertaining the answer is substan-
tially the same for the perty serving the interrogatory aslfof“%he
- party served, it is a sufficent answer to such interr&gatory to
.specify the records from which the answer may be derived or ascer-
'taineﬁ and to afford to the party serving the.interrogatory
reasonable opportunity to examineé, audit, or inspect such records
and to make;copies thereqf, or compilation, abstiractd, or
éummaries therefrom. If information sought is contained in
computer ruﬁé, punchcards, or tapes which also contaih privileged

or proprietary information or informaiion the disclosure of which

is proscribed by the act, it will be sufficieni response under

- 88 -
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these rules that the person upon whom the interrogatory has been
served is willing to make available to and permit an independent
professional organization not interested in the proceeding and
paid by the party serving the interrogatory to extract from such
runs, punchcardd, or tapes the Information sought in the

interrogatory that 1s not privileged or proprietary information or

CoadhE s e

information the disclosure of which is proscribed by the act. -

(c) Service of interrogatorles in those proceedings not

requiring & petition. In those proceedings not requiring a

petition for interrogatoried, and unless under special circum-
stances and for good causé, no written interrogatories shall be
gerved within 20 days prior to the date assigned for commencement
of hearing or the filing of opening statements of fact and
argument under the modified procedure, and when the written

interrogatories are to be served in a fofeign couniry, they shall

< not be served- within 40 days prior to such date.

§1114.27 Request for admission.

(a) Availability; procedures for use. Subject to the

provisions of 49 CFR 1114.21(bv)(2), a party may serve upon any
other party a written request for the admissior, for purposes of
the pending proceeding only, of the truth of any matters within
the scope of 49 CFR 1114.21 set forth in the request, iﬁcludihg
the genuineness of any documents described in the request for
8dmission. Copies of documents should be served with the request
Unless they have been or are otherwise furnished or méde available
for inspection and copying. Copies of any requests for admission

Served, and answers thereto, should also be filed with the
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.Commissiqnf ‘Bach matter of which en admission is requested shoy)y
' bevseﬁarately set forth. The matter isladmitted‘uniesé,'within 8
period.desigpated in the request, not less than 15 days'aftér
service thereof, the pafty to whom the.reqﬁest-is directed sérvea
‘updn the party reguesting the admission a ﬁritfen~answer or
objection addressed to the mattéf. gignéd by the party or his
representativg or counsel. ITf objection is mad€, the reasons
‘therefor shoﬁld‘be stated. The answer should specifically den&

the matter or set forth in detail the reasons why the answering

party cannot truthfully admit or deny the matter. A denial should'

fairly meet the subsitance of the requested admissiorn, and when

good faith requires that a party qualify his answer or deny only a

part of the matter of which en aﬁmission is requested, he shall

" .specify so much of it as is true and qualify or deny the

remainder. An answering party may not give lack of information or

'knowledge as a reason for failure to admit or deny unless he

states that he has made reasonable inquiry and that the informe- . .

tion known or readily obtainable by him is insufficent to enable

him to admit or deny. A pariy who considers that a maiter of

which an admission has been regquested présents a genuine issue for,

heering may not, on that ground .alon€, object to the request; he
may, subject to the provisions of 49 CFR 1114.31, deny the mattier
or set forth reasons why he cannot admit or deny it. Copies of .

any answers or objections should be filed with the Commission.

(b) Effect of admission. -Any matier admitted under this
rule is cohclusively'established unless upon peiition and a

‘showing of good cause the Commission enters an'order-permitting

- 90 -
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withdrawal or amendment of the admission. Any admission made by a
party under this rule is for the purpose of the pending proceeding
only and is not an admission by him for any other purpose nor may
it be used against him in any'other'proceeding.

(¢) Service of written requests for admission in those

proceedings not requiring a petition. 1In those proceedings not

requiring & petition for requests for edmission, and unless under

special circumstances and for good cause shown, no requesis for

‘l"u’; et

admission should be served within 20 days prior to the date

assigned for commencement of hearing or the filing of opening

statements of fact and argument under the modified procedure, and

vhen requests for admission are to be served in a forelgn country

i bR &

A

¥
]

rﬁf{

they should not be served within 40 days prior to such date.

\"W( ;

§1114.28 Depositions requests for admissior, written inter-
' rogatoried, and’ reSponses thereto: “inciusion in
record.

S,
L

- At the oral hearing, or upon the submission of statements
%iunder the modified procedure, depositiond, requests for admission
:'ahd written interrogatoried, and respectiive responses may be
ﬁ%éorfered in evidence by the partiy at whose instance they were
%Et&ken If not offered by such party, they may be offered in whole
- OF in part by any other party. If only part of a deposition,
--'°quest for admisslon or written interrogatory, or response
thereto is offered in evidence by a2 party, any other party (where

the matter is being heard orally) may require him to introduce all

°f 1% which is relevant to the part introduced, and eny party may
1ntroduce any other parts. Such depositiond, requests for admis-

8lon ang written interrogatoried, and responses thereto should be

- 91 -
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admissible in evidence subject to such objections as to compeiena,
of the wiiness, or competency, relevancy, or materiality of the
tesfimony as were noted at the time of their iaking or are made at
the time they aré offered in evidence.

§1114.29 Supplementation of responses.

A party who has responded to a request for discovery with g
response that was complete when made is under a duty to supplemeni
his response to include information thereafter acquired in the
following-instances:

(2) A party is under a duty seasonably to supplement his
regsponse with respect to any questiion directly addressed <To:

(1) The identity and locations of persons having
knowledge of discoverable matters, and

(2) the identity of each person expected %o be called as
en expert witness at the hearing, the subject matter on which ge
is expected to testify, and the substahce of his testimony.

(b) A parity who knows or later learns that his response is
incorrect is under a duty seasonably to correct his response.

() A duty to supplement responses may be imposed by
order,agreement of the parties, or at any time prior to the
hearing or the subm1351on of verified statements under the
modified procedure through new requeszs for supplementation of
prior responses.

§1114.30 Production of documents and records end entry upon
Tand for inspection and other purposes.

(a) Scope. Any party may be ordered and directed:
(1) To produce and permit the petitioning party to

inspect eany designated documents (including writings, drawings,

- 92 -
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graphs, charits, photographd, phonograph recordd, tapes, and other
data compilations from which information can be obtained,
translated, if necessary, with or without the use of detection

devices into reasonably usable form), or to inspect and copy,

 test, or sample any tangible things which are in the possessior,

custody, or control of the party upon whom the order is served,

" but if the writings or daia compilations (including compuier rund,

-

>

v
"

ipunchcardg, and tapes) include privileged or proprietary
.. information or information the disclosure of which is proscribed

- by the act, such writings or data compilations need not be

=produced under this rule but may be provided pursuani to 49 CFR
#1114.26(b); or

)

(2) to pefmiﬂ, subject tb appropriate liability releases
and safety and operating considerations! entry upon designeated
land or other property in the possession or conirol of the party
upon whom the order is served for the purpose of inspecting and
measuring, surveying, photogreaphing, testing, or sampling the
Property or any designated object or operation thereon.

(v) Procedure. Any petition fileﬁ pursuant to this rule
8hould set forth the items to be ingpected either by individual
item or by category and describe each item and category_with
Teasonable particularity. The petition should specify a
Teasonable timeé, placeé, and manner of making the inspection end

*erforming the related acis.

§1114.31 Failure to respond to discovery. -

(a) Pailure to answer. If a deponent fails to answer.or

®lves an evasive answer or incomplete answer to a question

- 9% -
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propounded under 49 CFR 1114.24(a), or a party fails to answer
gives evasive or incomplete answers io written interrogatories f
served pu;euaﬁ%fto 49 CFR 1114.26(a), the party seeking discovery
may apply for an order compelling an answer by motion filed wity
the Commission and served on all parties and deponenis. Such

motion to compel an eansvwer must be filed with the Commission ang
served on &ll parties and deponents. Such motion to compel an

answer must be filed with the Commission within 10 days after the

failure to obtain a responsive answer upon depositior, or within. -

10 deys after expiration of the period allowed for submission of
answers to interrogatories. On matters relating to a deposition :

.
on orel exeminatiorl, the proponeni of the question mey compleie or .

ed journ the examination before he applies for an order.

(v) Failure to comply with order. (1) If & party or other
witness refuses to be sworn or refuses to answer any question -

after being directed to do so by the Commissior, such refusal may

subject the refusing party or person to action by the Commission
under 49 USC 10321(c)(3) and (a)(4) to compel appearance and

compliance with the Commission's order.

(2) 1If any party or an officer, director, managing’
agent, or employee of a party or person refuses to obey an
order made under paragraph (&) of this section reguiring him to
answer designated questiond, or an order made under 49 CFR 1114.30

requiring him to produce any document or other thing for

inspection, copying, testing, sampling, or photographing or to

permit it to be don€, or %o permit eniry upon land or other

- 94 -
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property, the Commission may make such orders in regard to the

refusal as are jus?, and among others the following:

(i)  An order thai the matters regarding which
the questions were asked, or the character or description of the
thing or land, or the contents of the paper, or any other
designated facts should be taken fo.be established for the
purposes of the proceeding in accordance with the claim of the -
party obtaining the order:

(1i) An order refusing to allow the disobedient
party to support or oppose designated claims or defenses, or
prohiviting him from introducing in evidence designated documents
or things or items of testimony:

(iii) An order striking out pleadings or parts
thereof, or staying further proceedings until the order is obeyed,
or dismissing the proceedings or any part thereof.

(¢) Expenses on refusal to admit. If a party, after being

served with a request under 49 CFR 1114.27 to admit the
€enuineness of any document or the truth of any matter of fact,
8erves a sworn denial thereof, and if fhe party requesting the
8dmission thereafter proves the genuineness of any such document
or the truth of any such matter of fact the Commission may order
the party making such denial to pay to such other party the
Teasonable expenses incurred in making that proof, including

“®asonable attorney's fees.

(d) Failure of party io atiend or serve answers. If a party

°T a person or an officer, director, menaging agenit, or employee
L

" 8 party or person willfully fails to appear before the officer
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who is to take his deposition, after being served with a proper

nov1ce, or falls 1o serve answers to 1nterrogatories submitted
~under 49 CFR 1114 26 after prOper service of such interroga—

tories, the Commission on mOtion and notice may. strike out all or

any part of any pleadlng of that party or person, or dismias ‘the

~proceeding or any part thereof.

(e) Expenses ggainst‘Uhited'StatesQ Expenses and attorney's :

'fees are not to be imposed upon-the United States under thié rule.‘j
(20) Former §1100.98 is redesignated as Part 1115, and the
newly redesigneated Part 1115 is revised to read as follows:

PART‘1115i APPELLATE PROCEDURES

Scope of rule.

Initial decisions.

Comm1981on actions other than initial decisions.
Petitions to reopen edministratively final actions.
-Petitions for other relief.

Exheustion of remedies and judiciel review.

—_— —l_h-b..bm
-k~
'-b—b—‘—l.—&.—lo
(RN RNA RN RN, BN, I
oA -

»
-
.
.
.
.

AUTHORITY: 49 U.S.C. 10321, 10322, end 10377; 5 U.S.C. 559.

§1115.1 Scope of rule.

(é) These appeliaﬁe_prbcedures apply in ceases where a hearing
is requireé by léw or'Commissién action. They do not apply to
infbfmal.mgtters.such as  car serviceé, temporary authority,
suspensioﬁ,'special permission actions, or to other matiers of an
interlocutgry nature except as specifically provided below.

¢
Except as provided in paragraph (c) of this sectior, these

procedures do not apply to appeals from decisions of individuel

Commission employees in purely procedursl mettiers made pursuant ©o

- 96 -
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Bu united . The United Telephone Comp ' Pennsylvania » Saltillo Telephone Company

United Telephone Company ot New Jersey * New Jersey Telephone Company

..E Telephone Hillsborough & Montgomery Telephone Company ¢ West Jersey Telephone Co.
MEE. System
United Telephone System— Eastern Group- . ~ Daniel T. Dineen
1170 Harrisburg Pike ¢ Box 1170 ¢ Carlisle, Pennsylvania 17013 « (717) 245-6210 Vice President —General Counsel

Mr. Jerry Rich, Secretary

Fenneylvanis Bublic Veilicy Comiseion BT H-ED

Harrisburg, PA 17120

Re:

Dear Sir:

RECEIVED

JUNZ 6 1984

SECRETARY'S OFFICE
Publlc Utility Commission

June 25, 1984

Comprehensive Rules of Practice and Procedure JUNZ@{ -
Docket No. L-840097

On April 28, 1984, the Public Utility Commission's proposed regulations
for Rules of Practice and Procedure were published in the Pennsylvania
Bulletin, Volume 14, No. 17, Page 1511. Interested parties were invited to
submit written comments within 60 days regarding the proposed regulations,
United compliments the Commission for taking steps to consolidate and revise
the Rules of Practice and Procedure in 52 Pa. Code. United is submitting
the following suggested revisions to the proposed rules and regulations:

§5.21-~Formal Complaints Generally.

(b)

Comment :

In the event a formal on the record generic proceeding
is pending before the Public Utility Commission and a
Formal Complaint is filed which directly involves issues
to be resolved in the generic proceeding, then the
responding party may file a Motion To Stay The Formal
Complaint pending the outcome of the Commission's
generic proceeding. Said Motion will automatically stay
said Formal Complaint in the absence of a ruling by the
Commission within 15 days of service of the Motion.

The Commission by entering into a generic proceeding has
recognized the need for an inquiry into an area of compelling
concern. As a result of such generic hearings, the Commission
will generally develop a Commission policy concerning the subject
matter to be addressed. We therefore believe it is in the best
interest of the Complainant, the Respondent and the public to stay
any further proceedings in a formal complaint since the subject
matter of the formal complaint necessarily relates to issues to be
generally addressed in the generic proceeding. Such a stay would
preserve equity, fair play and substantial justice for all
concerned and would avoid an unjustifiable burden and expense upon
the parties, the Commission and the public. Once a Commission

L01/060584/2401



Mr. Jerry Rich

Page 2
June 25,

« 8

policy and/or guidelines concerning the subject matter of the
generic proceeding have been developed, the parties in the
formal complaint will be better able to address the relevant
issues and thereby avoild hearings on issues or matters which the
Conmission may determine in its generic proceeding to be
irrelevant or inappropriate. Moreover, a Commission developed
policy resulting from a generic proceeding could ultimately
obviate protracted hearings in the filed formal complaint,

§5.103(d)~~Rulings on Motions .

United suggesfs this language be rewritten as follows:

Comment :

The presiding officer is authorized to rule and
shall rule upon all filed motions (not formally acted
upon by the Commission) at least two weeks prior to the
commencement of hearings where immediate ruling is
essential in order to proceed with the hearing. The
presiding officer by initial decision may render a final
determination with regard to any motion filed or made
after the commencement of the hearing and prior to the
termination of hearings if in the opinion of the
presiding officer a motion involves a question of
jurisdiction, the establishment of a prima facie case or
standing. .

United suggests that rulings on such motions be made at least two
weeks prior to the commencement of hearings in order to give the
parties adequate notice as to whether preparation for trial on the
merits will be required. Rulings on such prehearing motiomns will
serve the best interests of all parties by promoting judicial
economy and by avoiding costly and wasted trial preparation

should the ruling on the motions result in dismissals of the case
prior to hearing.

§5.222 Initiation of Prehearing Conferences

United suggests the following revisions:

(a)

Comment :

In order to make possible a more effective use of
hearing time in formal proceedings, and to otherwise
expedite the orderly conduct and disposition of
proceedings and to serve the .ends to justice and the
public interest, it is the policy of the Commission,
after all preheariﬂg_motions made have been ruled upon,
to arrange for conferences between the-participants to
proceedlngs prior to the- commencement of hearings.

We suggest that prehearing conferences be'scheduled and conducted
only after all motions have been properly disposed of by the
presiding officer. This is consistent with our suggestion for
§5.103(d) above. Such motions, if successful, necessarily have an
impact on the subject matter or:possible need for a prehearing.

101/060584/2401
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Accordingly, since prehearing. conferences are a planning tool to
ultimately use hearing ‘time more’ efficiently, such motions should
not be left unresolved prior to a prehearing conference since the
resolution .of. said motions may render prehearing conferences
unnecessary or 1nappropriate Also, 'such. motions can materially
affect what issues must be resolved by hearing.

Thank! you very much forﬁcpnsidering our suggestions.

.Respectfully,

Daniel T..Dlneen
DTD/pan

i
L01/060584/2401
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Room 1103 - State Offiee Building RECEIVED
300 Liberty Avenue
Pittsburgh, PA 15222 : JUL16.1984
July 12, 1984 SECRETARY'S OFFICE

Public Utility Commisslon

Jerry Rich, Secretary

Pennsylvania Public Utility Commission
P, 0. Box 3265

Harrisbdrg, PA 17120

. . e
Re: Comments on Proposed Comprehensive f E;’ﬂtikfraf
. -~ )

Rules of Practice and Procedure
“

Dear Seeretary Rich:

The following are my .comments on the proposed Comprehensive
Rules of Practice and Procedure published in Volume 14 of the Pennsylvania
: Bulletln on April 28, 1984,

The idea of consolidating all of the rules governing practice
before thls Commission is obviously logical and desirable. However, the
price eﬁacted is high because the proposed rules are more complex, con-
fusing and restrictive than the present ones.

Specifically:

§1.21 Despite the representation made in (b), this section is

not 1dent1cal to 1 Pa. Code §31.21. It adds the phrase in the second

sentence: "In nonadversarial proceedings. . ." The result, if adopted,
could preclude the president and majority shareholder of am incorporated
motor carrier, for example, from representing his or her business in a
-Comm1351on instituted complaint proceedings. It would prohibit an
incorporated small business person from appearing in any adversarial .
Commission proceeding. I believe this to be unfair and unduly restrictive.

§§1.54, 1.59 There appears to be no provision or requirement
that documents be served on the Secretary. It appears to me that §1.59
could be incorporated in §1.54. .

Subchapter A ' In general this proposed subchapter contains many
unnecessary provisions which could needlessly complicate Commission
proceedings.

.
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i §5.1 1In my opinion this is totally unnecessary, and with the

incorporation of §5.101 will invariably lead to endless legalistic

arguments such as consume so much time- and energy in courts of general
jurisdiction. :

§5.101 Regardless of the admonition in subparagraph (b)
Jurlsdlctlon can always be questioned. Subsections (a)(1)(2) and (3)
are. open invitations to attorneys to seek to intimidate each other (and
the presiding officer) with heaps of paper. Modern pleading practice
both in state and federal courts has been’to move to notice pleading
rather 'than common law fact pleading. The whole section on Motions is a
backward movement, in my opinion.

§§5.61 5.66 Does §5.61(c) only apply to §5.61(a) and (b), or
does it apply to §§5.62 5.667 §5.61(c) is saved by the use of the word
may. However, it is susceptible of abusive application and totally
ignores the primary purpose of this Commission to consider the public
interest in all matters before it.

§5.102 This section would be disasterous both to consumers
and this Commission if applied to Chaper 56 proceedings. While in some
cases 1t would be desirable to be able to summarily dispose of the
matter w1thout creating a record, I believe this Commission will first
have to. seek legislation to empower it to do so.

Subchapter B

., 5.201(b) In my opinion, this Section could cause .confusion,
delay and unfairness if strictly applied in Chapter 56 cases.

5.224 Complex, confusing and impossible of application in
category 1 rate cases sum up my view of this long and, given subsectlon
(e), meanlngless section.

Subchapter D The rules here are obviously drawn from federal
and state court rules of civil procedure designed to regulate disputes
between private parties. Proceedings before administrative agencies are
different because the primary goal of all such proceedings is to consider
and make findings consistent with the public interest. Thus, the "sanction"
set forth in §5.372(3) makes no sense. Requiring discovery to be
complete before commencing hearings could result in excessive delay and
make 1mpOSS1ble compliance with deadline requirements on category 1 rate
cases and Act 294 cases. The requirement of §5.331(b) is simply inapplicable
and unworkable in most types of Commission proceedings with which I have
had experience. If adopted, the rules of Subchapter D would subject pre-
siding officers to a never ending stream of requests ‘to interpret, enforce
or modify the “rules."

Respectfully submitted,

MICHAEL A. NEMEC
Administrative Law Judge

cc: William H. Smith, Chief ALJ
(ATFN: Eric Rohrbaugh)
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GENERAL WATERWORKS MANAGEMENT AND SERVIE

June 26, 1984

Secretary

Pennsylvania Public
Utility Commission

North Qffice Building

Capital Complex

P. O. Box 3265

Harrisburg, PA 17120 ’ RECEIVED
Re: Docket L-840097 ' ‘JUN2 8 1984
Proposed amendments to 52 ‘Pa. Code SECRETARY'S OFFICE
Chapters 1, 3 and 5 establishing.
comprehensive rules of practlce and Public Utility, Commission
procedure

Dear Sir:

Enclosed herein are the executed original and two copies

of thejcomments of the subsidiaries of General Waterworks
Corporatlon. :

Walton F. Hill '

WFH/rd

Enclosure

950 HAVERFORD ROAD / BRYN MAWR, PENNSYLVANIA 19010 / 215 527-6600

s



@ L

BEFORE THE

- DOCKETED

PENNSYLVANIA PUBLIC UTILITY COMMISSION
JUNZS 1984 .

Proposed amendments to 52
Pa. Code Chapters 1, 3 and

5 establlshlng comprehensive
rules of practice and proce-
dure.

L-840097

RECEIVED
COMMENTS ON BEHALF OF

‘Bethel Township Water Company, Clearview JUN2 8 1984
IWater Supply Company, Dauphin Consolidated ETARY’'S OFFICE
'Water Supply Company, East McKeesport Wate rSECR

Company, Freeport Water Company, Galeton Public Utility Commasswm
[Eldred Water Company, Mechanicsburg Water-
Company, Octoraro Water Company, and
Wrightsville Water Company ("Companies")

A

" The Companies, all operating Pennsylvania water utility
subsidiaries of General Waterworks Corporation hereby submit com-
ments as requested in the Order of the Pennsylvania Public Util-

ity Commission (PUC) at Docket No. L-840097 entered February 3,

- 1984,

A. 52 Pa. Code Chapter 1

Section 1.11: This Section deals with dates for filing
and as proposed statés that documents, othe? than EXceptioné and
Appeals,lwill be deemed filed on the date actuaily received or on
the date 'deposited in the U.S. Mail as shown by Postal Form
3817. The option to file by mail is warranted by the statewide

nature of PUC practice and the abbreviation of response time

caused by the need to insure receipt of documents to meet filing
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deadlines under current practice. We submit, however, that
there is no need to verify delivery in the mail by use of Form
3817. This same verification can be made by a party or its
counsel onja certificate of seryice_without the need to add to

the clerical tasks necessary to make a filing.

B. 52 Pa.:Code Chapter S5

Section 5.22: This Section deals with formal com-
plaints qnd as proposed permits combination of issues relating to
rates and éervices in the same compiaint. The prior prohibition
of such jo%nder served to prevent already complex cases from
becoming eﬁen more complicated through the concurrent hearing,
argument and resolution of unrelated matters. This prohibition
is necessafy in light of the fact, recognized by the PUC, that
administratﬁve proceedings are becoming increasingly technical

and .complex, and because these issues must be resolved in time

l .
periods prescribed by statutes.

t
Séction 5.27: This Seetion‘deals with satisfaction of
formal Compiaints and as proposed requires that the Complainant
state in wr%ting to the.Commission that the Complaint has been
satisfied. iThis could lead to long-standing open dockets since
Complainant§ may not be compelled to file the required written

statement. The rule should permit counsel for the Respondent to

cegtify to the PUC that the Complaint has been satisfied.

Section 5.341: The proposed rule states that responses
|

to interrog%tories may be entered into evidence for impeachment
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purposes ohly, unless a special motion of ten days written notice
is made. We submit there is really no néed for such a special
motion. G?nerally, ﬁnder the Pa. Ruleé of Civil Procedure,
responses fo-requeéts f%fpdiscovery‘are admissible, subject to
the 'normal|{rules of evidence. Similarly, in hearings, responses
to cfﬁgg'égghination questions are evidence. Having requested
the informétion, a party on receipt must live with the responsé.
Responses éo interrogatories are normally received well in
advance of |hearing, and should be adriissible if consistent with
the rules sf evidence. .

”_Segiion 5.412: This Section deals with written testi-
mony and as proposed requires that written tesfimony be served on
all parties no less than twenty days prior to the day the testi-

mony would be formally presented and subject to cross-examina-

tion. Thié time period is not appropriate for rate cases, when

on occasioniwritten testimony may be presented on the same day as
it is cross;examined. In rate cases, such time period should be
established!by the parties and the ALJ at prehearing conference

e
or as the hearing progresses.

Respectfully submitted,

Walton F. 1l
_Attorney for the Companies

y 950 Haverford Road

Bryn Mawr, Pennsylvania 19010

Dated:® June 26, 1984
|



PENNSYLVANIA UTILITY LAW PROJECT

213-A NORTH FRONT STREET
HARRISBURG. PA 17101

OTTO F. HOFMANN. ESQ ) . ) ' (717 232-0581

RECY: ==

June ‘26, 1984

| JUN 28 1984
Jerry Rich - : : SECRETARY'S OFFICE
Secretary _ Public Utility Commissiam

Public Utility Comm1s51on
North Office Building
P.O. Box 3265

Harrisburg, PA. 17120

Re: Comprehen51ve Rules of Practice and Procedure
~ Docket No. L-840097

Dear Secretary Rich:

‘I have.'enclosed. the original -and eight copies of
the comments of Branch 39 of the Utility Consumers Union of
CEPA (CEPA) and the. Pennsylvania Legal Services attorneys
regarding the- Proposed Comprehensive Rules of Practice and
Procedure. Copies-have been served upon Dan Delaney and the

Office of Consumer Advocate.:
- Thank you for your attention in this matter.

Very truly yours,

Otto F. Hofmann
Attorney-at-Law

OFH:tk
Enclosures
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publi Utility Commission

COMMENTS OF
THE PENNSYLVANIA UTILITY LAW: PROJECT
ON THE' PENNSYLVANIA PUBLIC UTILITY COMMISSION'S
PROPOSED COMPREHENSIVE RULES OF PRACTICE AND PROCEDURE

Docket No. L-840097

FOLDER -

Otto F. -Hofmann, 'Esquire
PENNSYLVANIA UTILITY LAW PROJECT
213-A North-Front Street
Harrisburg, PA 17101

June 27, 1984 (717) 232-0581
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I. Introduction | . . : - o oo

These comments are filed on behalf of Branch 39 of
the Utility Consumers Union of CEPA (CEPA), the Pennsylvania
Legal Services attorneys and paralegal yho practice before
the Commission, and the .individual and Qroup clients which
they represent.

Initially, we would like-to commend the Commission

on the efforts made to develop the Rules of Practice and

-Procedure. For many years Commission practice has been

~governed by a‘"hodgepodge" of statutes and regulations which

were frequently confusing, often incomple;é and generally
inadequate. For this reason, the efforts'of the Procedure
Committee, chaired by Mr. Delaney and the Commission staff,
should be commended. |

We'arelbéncerﬁed, however, that some of the proposed
regulations, whilé well intended, may adversely impact
certain intervenors and signficantly prejudice their ability

to participate in Commission formal proceedings.

II. Subchapter C. REPRESENTATION BEFORE THE COMMISSION

Sections i.21—l.23-regu1ate representation before
the Commission in formal proceedings. They permit an individual
to appear on their own behalf in a préceeding but apparently
restrict representation in adversarial proceedings to attorneys.

We belive this provision is unduly restrictive and inconsistent



with current practice before both the Commission and other
administrative agencies. We would propose that the Commission
procedures permit representation in formal adversarial
proceedings by qualified paralegal assistants under the
supervision of an.attorney. In addition, we would also-
request that individuals be permitted to select a representative
who may bé a non-attorney (the old lady.who>wants her son to
help with her case) in formal proceedings involving billing
disputes and matters gbverned by 52 Pa. dee, Chapter 56.1
Many paralegals have developed significant expertise in

their areas of speéializétion énd are able to éffecgively
represent individuals' at administrative hearings,tparticularly

in Chapter 56 cases.

lgection 1.21 refers to 52 Pa. Code, Chapter 56 implying
an exception to the general rule regarding attorney representation.
Section 56.163 does not permit non-attorney representation,
however, it is limited to informal complaint procedures.



III. Subchapter D. DISCOVERY - °

We are very concerned about the proposed discovery
rules, particularly the unfeasonably long time pe:iods’between
discovery requests, objections and answers. In most litigation
in front of the Commission; the utility is in sole possession -
of viftually ail of the data yhich is relevant and the
proposed regulations place an unreasonable burden upon
intervenors, greatly limiting their ability to pérticipate,
fully. .It appears that the discovery pro&édureS“are modeled
upon the discovery rules used in civil proceedings in the
Court of Common Pleas. Reliance upon civil-brocédure discovery
rules for Commission practices is misplaced for several

reasons:

1. There is no statutory time limit placed on civil litigation.

FI

2. Parties in civil litigation ‘are generally not in, the
same position as rate case litigants where one party,

the utility, has thé vést'majoriﬁy of relevant “information.

3. Civil Practice fact pleadiiy requirements are, in.part,

intended to minimize discovery requests.

For these reasons we think the proposed discovery rules
should be substantially rewritten.
We strongly support the.proposed changes in the

-discovery rules which have been suggested by the Office of
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Consumer Advocate (OCA). . OCA's rebommendations,fin(our

view, strike a reasonable balance between the.interests of

all parties. oL : D

T

In addition to-the recommendations made by OCA we

would specifically 'recommend the following:

1.

Section 5.321 be amended to permit. oral, on the record,

data requests.

Section 5.323 be amended to exempt  from diécovery draft
ve;siéns of expert witness testimony. To permit such
discovery would unreasonably prejudice”an inteivenor's
position, particularly"sincé this type of discovery is

not available to intervenors. ‘In major rate cases most

~utility testimony is included in the rate filing. thereby

foreclosing any.pqssibiliﬁy of obtaining drafts.

Section 5.342(c) should be-aménded_to‘requife that
objections to interrogatories be raised within five

business days after receipt. There is no. reason why
objections cannot be raised within this_time frame and:

to extend the obﬁection.period to twenty days is unreasonable,
anduunduly préjudicial to intervenors, particularly in

light of the statutory time constraints in rate cases.:

Section -5.342(c) should be amended to require that
responses- be made within ten business days of receipt.

This is current Commission practice and appears to have



worked well in the past. To extend this time frame
would be unfair  to intervenors for reasons discussed

previously.?2

5. Section.5;36l(a)(5)'sheuld be deleted. This proposed
regﬁlation would unfairly discriminate against<intervenors
in rate cases who.participafe to'a limited exfent
generally with respect to a single issue or a limited
number of issues. Suéh a proposed regulation is not
only unfair and unreasonable; but also may vielate due
process. Any abuse of the discoveiy process can be

‘adequately addressed through sanctions.

We would like to emphasize our suppoft for flexibillty
in the discovery reghlations permitting parties, by agreement,
or the.presiding officer by order, to modify the rules as
needed. It is appropriate and necessary to insist that all

parties participate in good faith and minimize centrove:sy.

2We have no objection to the existing language in the
regulations permitting an extension of these time frames by
agreement of counsel or direction of the presiding officer.
Flexibility must be maintained-to permit additional time if
the interrogatories are voluminous or a party needs, for
~good reason, addltlonal time. Again- ‘this procedure has been
used in the past on an informal . ba51s aﬁd we see no reason
why it cannot: be continued. . M



IV. Proposed In Forma- Pauperis Rules

The proposed éommission regulations do not provide
for In Forma fauperis procedures. We would request that the
Commission adopt regulations permitting any party to have
duplication or other fees waived. upon a‘showipg of an inability
to pay costs.. The Commission can design a simple affidavit

which could be reviewed by and acted upon by the presiding officer,

(See, generally, Pa.R.A.P. 551-561, Pa.R.C.P. 240)

V. Miscellaneous Comments

Sections 1.33, Incorpoiation by Reference and
5.408, Official Notice, raise issues of particular concern
to intervenors. ' Section 1.33 permits any party to incorporate,
by reference, certain documents on file with the Commission.
While we have no objection to this provision in theory, we
are concerned that intervenors may not have reasonable
access to these dpcﬁméntsl nﬁlthqughithey?are ;vailable for.
inséection in Harrisbupg, they are effectively unavailable
to many intervenors. Harrisburg may:be‘éﬂ unreasonable
distance from an interveqor?s\home‘Or piaCe\bf,busihgss. In
addition, the current Commission charge for copying ig $.75
per page, making dupiiéation df.the documents a financial
burden. We have similar concerns with respect to the provisions
in § 5.408 which permip the Commission to take official
notice pf:certain documents 6r other evidéncé. These dbcgments
or other evidence are, again, essentially unavailable to

many intervenors.



In ordér-téfgééisg}ihieréno:s wefwodiq réﬁbmmend
“that the Commission améhd the regulétioﬁs télrequife that
any party'proposing ;b iﬁédqurgte{a*ddcgment_ﬁyiféfepégce
under § 1.33 or ask.theACoﬁmission,to‘;akg off;cial,notice

of evidence under § 5.408 be required£
1. To fully and completely describe and summarize the document.

2. To state concisely and completely the relevance of the

document.

3. Provide - copies free of charge to any party upon request.

Thank you for the opportunity  -to comment.

Respectfuliy submitted,

by
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ROBERT M. JACOB
Secretary and General Counsel

WILLIAM P. BOSWELL
Agsistant Secretary and Generat Attorney

June 26, 1984

Mr. Jerry Rich, Secretary
Pennsylvania Publlc Utility Commission
P. 0. Box 3265

Harrisburg, PA 17120

Re: Comments of The Peoples Natural Gas Company
to Docket L-840097, Comprehen31ve Rules of
Practice and Procedure

Dear Sir:

The Peoples Natural Gas Company supports the proposed
amendments to 52.Pa. Code Chapters 1, 3, and 5 to establish
comprehensive rules of practice and procedure before- the Pennsyl-
vania Public Utility Commission.

Sincerely yours,

L3Phrsate_

WPB/mg-

Enclosutre
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CONSOLIDATED NATURAL GAS SYSTEM
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Cabin Hill, G burg, PA 15601 (412) 837-3000
DREW J. KQVALAK abin Hill, Greensburg (412)

Attorney June 26, 1984
JOHN L. MUNSCH
Attorney
DEBORAH M. DePAUL
Attorney
RECEIVED
JUH2 T 1984
Mr. Jerry Rich, Secretary SECRETARY'S CFFICE
Permsylvania Public Utility Commission Pubdlic Utility Commission
P. 0. Box 3265

Harrisburg, PA 17120

Re: L-840097 - Comments of West Penn Power Company to Proposed
Rulemaking to Establish Comprehensive Rules of Practice and
Procedure

Dear Mr. Rich:

Enclosed are an original and eight copies of comments concerning
the above-captioned rulemaking submitted on behalf of West Penn Power

Company .

West Perm Power Company expresses its hope that its comments will
be helpful in further clarification of the proposed regulations.

Sincerely,

L Wiuswel—

John L. Munsch

JIM:rjk
Enclosures

cc: James P. Murphy, Esquire .
Pa. Independent Regulatory Review Commission o QS

Vincent Butler, President o
Pa. Electric Association -~ : ;
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| - OF WEST PR COPANY TO - JUN2 71984
PROPOSED RULEMAKING TO ESTABLISH COMPREHENSIVE,,
. ngswnmolFI Pachce o URE; '1.-840097 7, SECRETARY'S OFFICE
PROCED —Fublic Utility Commission

West Perm Power Company (West Pemn) requests. that the following -

comments be entered -into ‘the record of this rulemaking proceeding.

. General Comments

West Perm is faworable to the rules of procedure as proposed and
commends the Commission for this effort. With respect to the proposed dis-
covery procedures, West Pern doe'sl not foresee significant problems with
using the Permsylvania Rules of Civil Procedure as the basis for the
Cbmissioﬁ's discovery procedures. Of course, the adninistrati{re law judge
. in each pro;:_eed:ing would have a large degree of discretion to.override the
rules, and this would providé the flexibility necessary -j_nA rate matters.

In view of the fact that the discovery rules were disapproved by the
Independent Regulatory Review Commission, however, West Pern will not make

specific comments -about the discovery procedures.

. Specific Comments

1. Section 1.2 - "Substantial" should be '"'substantive."

2. Section 1.8 - The definition of 'Date.of Service" should
refer to Section 1.56 (Date of Service), not to Section 1.55 (Service on

Attorneys).
The definition of "Proof of Service" should refer to Section

DOCKETED
‘:JUN27193_4

1.57 (Proof of Service), not to Section 1.56.

. oA
P 4
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3. Section 1.11 - The exception pertaining to exceptions to ALJ
decisions and for appeals to the Commission should be removed. Practice
with respect to ALJ decisions and Comm_ss:.on appeals should conform to
other proceedmgs with respect to ''date of fllmg " This exception serves

no- apparent ‘benefit and could be a procedural pitfall.

4. .Section 1.13 - On the date that the Commission "enters' an
order, the Commission should be required to mail a copy of the order to the
parties. This would help to prevent situations where a party is asked by '

the press to comment about an order which it has not yet received.

5. Section 1.27 - The disbarment provisions, especially as they
relate to the prohibition of transacting any business with the Comnissioﬁ,
may be overly broad and unconstitutional. The Pemmsylvania Supreme Court

has sole jurisdiction over attormeys' conduct and discipline.

6. Section 1.36 - The verification of facts by affidavit signed
by an officer 6f the corporation is .Lm_'necessary since §1.35 (b) and (c)
provide that signing by the corporation's attorney has the same effect as

verification by affidavit.

7. Section 1.59 (b) (1) - The requirement that two copies of
briefs must be filed on other parties is unnecessary. 'The. proposed require-
ment creates additio?ig_l‘ paperwork which will rarely be.useful.

8. Section 1.61 (a) - This is a broad and vague. requirement .which

West Pern strongly recommends be removed.. Most documents filed with-a federal

or state court contain matters which 'may relate" to matters over which the
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Commission '‘may" have jurisdiction. For example, any lawsuit against a
utility involving personal or property damages could be construed to relate
tc; adequacy of utility éervice and.facilities. This requirement, if ..ret'a:i.ned
at all, needs precise specification as to what documents must be filed with

the Commission.

9. Section 1.61 (b) - This probably violates the provisions of the
Federal Bmlqruﬁtcy Act. The_Ccmmission may not be authorized to approve or ‘

reject ‘a bankruptcy plan.

10.. Section 5.21 .(a) - This. sub'secti;Jn should be changed to conform
with Section 701 of the Public Utility.. Code micﬁ permits only those persons
"havmg an interest in the subject matter' to-file a complaint. This will
help to prevent confusion about whether or not the Eraditional' rules of stand-
ing are applicable. | |

11. Section 5.61 (a) - ,'I'hi_s .section is a great -improverrént over
1 Pa. Code §35.35 because it provides that the af.)plicable time period runs

from the date of receipt of service..

This concludes the. coﬁne:its:pf West Perm Power Company to the

Commission's proposed Rules of Practice and Procedure.
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The Bell Telephone Company
of Pennsylvania

. 'Willlam L. Leonard One Parkway
Vice President and General Counse! Philadelphia, Pennsylvania 19102
Phone {215) 466-5457

- RECEIVED
June 27, 1984 :
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Jerry Rich, Secretary SECRETARY’'S OFFICE .
Pennsylvania Public Utility Commission Public Utility Commission
Post Office Box 3265 L ]

.
y
[

Harrisburg, Pennsylvania 17120

Comprehensive Rules of Practice and Procedure
[52 Pa. Code Chapters 1, 3, and 5], L-840097.

Dear Mr. Rich:

Enclosed herewith for filing with the Commission are
the original and eight -true copies of Comments of The Bell
Telephone Company of Pennsylvania with respect to the above

matter.
Very truly yours, z
Enclosures

cc: Mr. Dan Delaney,
Deputy Chief Counsel
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Attorneys for:

THE BELL TELEPHONE COMPANY
OF PENNSYLVANIA

One Parkway
Philadelphia, PA 19102



o ® )
. ,On February 3, 1984f~the'éennsylvania Public Utility

Commission ("PﬁC") adopted a proposal .to,establish compre-
’ ' . A S Laea s e R

1 Ly F IR I

hensive guiéé:of_bfécii&q&gnd ?fgdedurej}ﬁrbhgh the amendment of
Chapters 1, 3, and 5 of Title 52 of the Pennsylvania Code (52 Pa.
Code Chapters 1, 3, and 5).

The PUC's proposed rules were published, as required

by law, in the Pennsylvania Bulletin, Vol. 14, No. 17, April 28,

1984. Interested persons were invited to submit comments within
60 days.

As a telephone. public utility under the Jjurisdiction of
the PUC, The Bell Telephone Company of Pennsylvania ("Bell")
is, at virtually any time, an active party in numerous formal
proceedings before the PUC. As such, Bell has a vital
interest in the proposed rules of practice and procedure under
current consideration.

Bell fully supports the overall objective of the proposed
revision of the rules -- to establish a single, unified set of
rules governing proceedings before the PUC. It is an undeniable
fact that cases before the PUC have, in recent years, become
increasingly complex. Moreover, given the complexity of major
rate cases, they proceed from initial filing to final decision
in relatively short time periods. The interests of all parties
will be served.well by the promulgation of rules which stream-
line the process as much as possible.

Bell is cognizant of the oﬁjections expressed by the
Of fice of Consumer Advocate ("OCA") prior to the publication of

the proposed rules. Primarily, the OCA's objections are directed
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to those portions.of.the proposed rules governing the discovery -
process in rate cases -- i.e., Subchapter D. of Chapter 5.
These comments will address those objections hereinafter.
However, Bell suggests that the controversy
surrounding the discovery rules should not delay the adoption
of those rules as to which there is no disagreement among
the interested parties. Thus, the PUC could properly adopt
proposed Chapters 1 and 3 and Chapter 5 (with the exception
of Subchapter D.), while maintaining an open docket to further
consider the adoption of discovery rules.
Also, Bell recommends that the rule relating to
the use of a future test year in rate cases (i.e., §5.244)
be . revised so‘as.to.provide for a truly future test year.
With the‘foregoing as background, these comments will

now turn ‘to the specific proposals as published in the Pennsylvania

Bulletin.

A. 52 Pa. Code, Chapter 1. Special Rules of Administrative
Practice.and Procedure.

To a large extent, the proposed rules set forth at
Chapter 1. ofﬁgé Pa. CodeuWOﬁld:rQCOdify existing rules.

Bell requests that the PUC con81der the revisions to the

'l-. -f.-.

-proposed rules 1n Chapter 1. set‘forth ln.Appendlx "A" hereto,
some G f whlch are dealt w1th more fully immediately below.

1. At §1.11, the proposed rules address a very
real problem faced by parties before the PUC
with respect to the timely f111ng of pleadings.
Under current rules, responsive pleadings
generally must be filed within 20 days of the
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preceding pleading or order. Frequently, however,
pleadings or orders are not received until five
days or more after they are issued. Thus, it is
not uncommon for parties to face time periods

of 15 days or less within which to respond to
prior pleadings or orders.

Moreover, current rules provide that a filing is
not effected until the document has been actually
received at the PUC's Harrisburg office. The
additional option of meeting the timely filing
reguirement through the mailing process will

undoubtedly be welcome by parties to PUC proceedings.

The limitation of this 0ption to pleadings other
than exceptions and appeals is unwarranted.

While §332(h) of the Public Utility Code provides
that a party "may file exceptions . . . within

15 days" and "may appeal . . . within 15 days",
it does not define when such "filing" or "appeal"”
may be deemed to have been effected. Therefore,
the PUC is free to provide such definition, by
the proposed rule; and there is no reason to
distinguish exceptions and appeals from the
other filings covered by this proposed rule.

Indeed, the Pennsylvania Rules of Appellate

Procedure adopt the mailing approach for the
filing of appeals and other pleadings in the
Appellate Courts. Bell, therefore, suggests
that §1.11 be amended to permit timely filing
by mail for all pleadings filed with the PUC,

In the event that the foregoing suggestion is
not adopted, Bell suggests that the PUC adopt an
alternative rule which would permit filing to be
accomplished not only at Harrisburg, but, also,
at other offices maintained by the PUC (e.g.,
Philadelphia, Plttsburgh or Scranton).

At §1.15, the proposed rules set forth the accepted
procedure for obtaining continuances of hearings
and extensions of time for filing documents.
The proposed rules reqguire that such requests be
in writing, or by oral motion during the course
of a hearing. Bell suggests that this requirement
is too inflexible to meet the needs of those who
practice before the PUC. Frequently, continuances
or exten51ons of time are matters agreed to
between counsel. In such cases, the rules should
allow” for an oral request to the Presiding Officer,
subsequently confirmed by a letter from counsel.
o0 N ' TR
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With respect to §1.21 Bell recommends addition

of the phrase "by an attorney" to make it clear
that parties other than individuals must be
represented in an adversary proceeding by an
attorney. In a recent: hearing before an ALJ,

the officer of a corporation argued that since
§1.21 referred to §1.22, and §1.22 says "a person
may be represented . . . by an attorney“ (emphasis
added), representation by an attorney is optlonal
with a corporation, which, legally, is a "person".

While §1.35 allows an attorney for a party to
sign and subscribe a pleadlng, submittal or
other document, §1.36 requires that in the case
of a corporate party, verification of a pleading,
submittal or other document be made by an officer
of the corporation. Bell suggests that this
inconsistency be corrected by amending §1.36 to
permit an attorney for a corporate party to
verify a pleading, submittal or other document.
This would permit greater efficiency in meeting
the timely filing requirements of the rules.

§1.59 requires, inter alia, that two copies of
each filed Brief. beserved on each part1c1pant

‘to a’ proceedlng. It has been the experience of

Bell that where Briefs are extensive (usually

in rate ‘cases), the service of multiple copies

of Brlefs;has been. afburdensome and costly
requlrement. In today s . env1ronment the

parties to proceedings before the PUC undoubt-
edly possess the ability to reproduce within
their own organizations such additional copies

of filed Briefs as they may need. We, therefore,
suggest that only one copy of a Brief be required
to be served upon each participant to a proceeding.

At Subchapter H (i.e., §§1.71 through 1.77),
the proposed rules es establlsh the form of
document retention by the PUC and the proce-
dures by which the public may gain access to
documents contained within PUC files. While
Bell has no objections to the procedures set
forth, we wish to emphasize the importance of
non-disclosure of documents ‘provided to the
PUC, under Protective Orders or non-disclosure
agreements. Frequently, public utilities
submit proprietary information to the PUC
during the course of rate cases. This informa-
tion is intended to assist the PUC in its
decision making process. Utilities, however
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have “thie right to expect that such information
will not be disseminated to the public at large.
. We encourage the,. PUC'to be sen51t1ve to these
" concerns,”, and to take the necessary internal
"steps-.to ensure. that'the- publlc ‘access covered
under Subchapter H not result in the inadvertent
disclosure of proprietary information to the
public.

B. 52 Pa. Code, Chapter 3. Special Provisions.

Bell does not recommend any revision of the proposed

rules in Chapter 3.

C. 52 Pa. Code, Chapter 5. Formal Proceedings.

Chapter 5 sets forth the rules governing practice in
formal proceedings before the PUC, including general rate
increase cases, as well as complaint proceedings involving
existing rates and service matters. Formal proceedings also
involve matters originally commenced in the Courts of Common
Pleas and thereafter referred to the PUC under the doctrine
of priméry jurisdiction.

The proceedings covered by Chapter 5 tend to be ad-
versarial in nature. Accordingly, the rules must satisfy the due
process rights of the parties, while, at the same time, fostering
the expeditious and efficient management of the case load. Bell
requests that the PUC consider the revisions to the proposed
rules in‘Chapter 5. set forth in Appendix "A" hereto, soﬁe of
which are dealt with more fully immediately below.

1. At §5.22, the proposed rules substantially modify

-the existing rules governing the content of formal
complaints. Under existing rules, complainants



are prevented from combining issues relating to

rates and adequacy of service in the same complaint.
Bell believes that this prohibition was well-founded,
and that the proposed rules {(enabling such joinder)
will result in an increasing complexity of cases tried
before the PUC's ALJs. Bell, therefore, suggests

that proposed §5.22 be amended to reinstate the
earlier restriction on joinder of issues in the same
complaint.

§5.24 sets forth the rules governing the satisfaction
of formal complaints. It is evident that the public
interest is served where needless litigation can be
avoided through the satisfaction of formal complaints
prior to time-consuming and costly hearings. The
proposed rules should encourage the settlement pro-
cess. For ease of administration, Bell suggests

that this rule be slightly modified to allow an
alternative method of advising the PUC that a
complaint has been satisfied. As an alternative to
the filing of ‘a statement signed by the complainant,
the respondent, through its counsel, should be
permitted to certify to the PUC that the complaint
has been satisfied, and that the complainant has
acknowledged satisfaction of the complaint to the
respondent, and that a copy of the certification

has been sent to the complainant.

The foregoing suggestion is submitted to cover

the situation in which the complainant has
acknowledged satisfaction, but does not wish to be
burdened with the process of advising the PUC of
that fact.

§5.101(b) requires that preliminary motions be filed
with the answer to a formal complaint. Undoubtedly,
the intent of this rule is to expedite the processing
of formal complalnts Frequently, however, prelimi-

.nary motlons, by: the1r very,nature, relate to the

suff101ency of ‘the’ complalnt. In essence, a respondent
may file preliminary motions because of its inability
to.answer the complalnt aS‘flledu. In such cases, it
makes nO'sense to requlre ‘al respondent to file an
answer.; Indeed ‘it would be mutually inconsistent

for- a respondent ‘to allege inability to answer at

the same time that it, in fact, answers the complaint.

Bell suggests that provision be made for the prompt
disposition of preliminary motions by the assigned
ALJ. Where the motion is denied, the respondent
should be allowed an additional period of time

to thereafter file a responsive answer. The
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rule should, therefore, provide for the filing
of preliminary motions in lieu of an answer.

D. The Discovery Rules.

The proposed rules governing discovery in formal
proceedings are set forth at 52 Pa. Code, Chapter 5, Subchapter D,
§§5.321 through 5.373. These rules are intended to replace
the existing rules set forth at 1 Pa. Code, §§35.145 through
35.152.

The proposed discovery rules have generated comment
from the OCA to the Independent Regulatory Review Commission
(IRRC). Indeed, those comments appear to have played a sub-
stantial role in IRRC's disapproval of the proposed rules.

1. Bell believes that the objections interposed by
the OCA should not serve to delay the adoption
of the other proposed rules. At the very least,
the proposed rules set forth at 52 Pa. Code,
Chapters 1 and 3 and all of Chapter 5. except
Subchapter D. should become effective, while
the PUC and interested parties work out their
disagreements with respect to the discovery rules.

2. As to the OCA's objections to the proposed
discovery rules, Bell suggests that a viable
solution would be the adoption for general
rate cases of the discovery rules recommended
in 1982 by the Rate Case Reform Committee.
Those proposed rules (attached hereto as
Appendix "B") appear to have met with the
approval of all parties, including the OCA.

3. Whatever discovery rules are ultimately adopted
by the PUC, they should contain a provision
similar to that set forth at Section 5.321(a),
which authorizes the presiding officer in a
rate case to vary the discovery rules "as
Justlce requlres" Rate cases invariably

- include- an ‘early prehearlng conference during

which discovery issues are discussed among the

parties to .the proceedlng! oIt is at that time

‘that ‘the pre51d1ng offlcer can adopt discovery
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rules tailored to the needs of the particular rate
case then pending. Such procedure should go a long
way in resolving the expressed concerns of the OCA
that the proposed discovery rules are too inflexible
to accommodate the needs of a general rate case.

E. §5.244. Supporting data for future test year.

Under the proposed future test year rule (which is
identical to the existing rule), utilities are required, in
meeting their burden of proof, to utilize data for an historic
test year. In addition, a utility may utilize a "future" test
year. Unfortunately, the existing (and proposed) rule requires
that the "future" test year commence on the day following an
experienced 1l2-month period. Therefore, the "future" test year

"future" data .becomes-stale by the time the case is concluded

and the approved rates go into effect. Thus, there is a mis-match

. vy s b g | ”°iA. : i
between the utility's 'actual .costs and the new rates.

One of tﬁé‘frequent complaihts of utility customers is
the perceived frequency of rate case filings with the PUC. One
reason for the frequency of such filings is the current inability
of utilities to use a fully projected test year. 1In its Report
to the PUC, the Rate Case Reform Committee stated:

"The majority of the Committee (OCA dissenting)
believes that the Commission's present practice
of employing the modified future test year pro-
cedure should be reformed. By employing stale
data, which does not coincide with the period
for which rates are set ('rating period'),
chronic attrition will continue to erode the
net operating income of utilities. Further,
the present procedure forces the utilities

into a merry-go-round of repeated rate requests
in a futile attempt to mitigate the effect of
attrition, straining the Commission's resources.
The solution, and the recommendation of the
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- Committee, is that the Commission permit the
usage of a fully pro;ected test year (FPTY)
Whlch:c01n01des‘w1th the! ratlng 'Period.

' .The' FPTY procedure would. befgrafted onto the

' -‘existing FTY. Practice.” -(Rate“Case Reform
Committee's Final Recommendations to PUC,
November 1982, p. 9.)

The use of a fully projected test year will greatly
mitigate the problem of stale data. A basic premise of ratemaking
is that the financial data used to determine the revenue requirements
should be as representative of the first year of rates as possible.
Thus, data that does not represent the financial position of the
utility during the first year of rates is clearly stale.

In its dissent to the Rate Case Reform Committee's
Report to the PUC, the OCA offered the view that the use of a
fully projected test year would substitute a "no data" approach
for a stale data one. This position is incorrect. Budget data
by businesses and governmental entities is well recognized as a
sound basis for determining their revenue requirements. Moreover,
the accuracy of a company's budgeting process can be tested
retrospectively. This was recognized by the Rate Case Reform
Committee, as follows:

“"The Public Utility Code further provides, as a
significant safeguard in the use of a forward looking
test year, that the rates so set can be retroactively
adjusted if actual data later shows the budgeted figures
to be inaccurate. As the Kury/Ewing Committee stated:

‘We would add one important measure:
Utilities now have the ability to forecast
costs for the future with reasonable
accuracy. But, as a safeguard, we feel
that the utility in the year after the
final decision should be required to
demonstrate that its forecast was correct,
and appropriate adjustments {(up or down)

should be made if the reliance upon
predictions were faulty.'
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"(Id. at 55). The Rate Case Reform Committee
recommends that this safeguard be employed by
this Commission under the FPTY regulations."

Thus, the Rate Case Reform Committee's recommenda-
tion requires that the company file fully projected test year
actual data as it becomes available. This data will provide all
parties, including the OCA, with a test of the accuracy of a
company's data in future cases.

It should be noted that the New York Public Service
Commission allows fully projected test year data to be used in
the ratemaking process. In a “Statement of Policy on Test Periods
in Major Rate Proceedings" (November 23, 1977), the New York
Public Service Commission adopted the fully projected test year
concept, stating (at pages 4-5):

"To avoid any further waste of valuable rate case

time on this issue, we conclude that we must set

a clear, specific policy on test years, designed

to enhance our ability to set rates properly for

the future. And we find that our deliberations will

be served best by a rate case filing consisting of:

(1) operating results, with normalizing adjustments

for a twelve-month period expiring at the end of a

calendar quarter no earlier in time than 150 days

before the date of filing and (2) the projected
operating results for the new l12-month rate period."

.Subsequehtly, iq Re New'York Telephone Company, 32 PUR4th

353 (N.Y. Pub. Serv. Comm'n., 1979),_the Niw York Commission stated:
. . “ »‘--‘!
: The purpose of our pollcy 13 to'allgn the

L .rates we- set prospectlvely as- closely as
p0551ble with the actual costs incurred in
providing the utility service. We believe
that use of a forecase.test year is simply
more likely to achieve that purpose than such
alternatives as fully historic test years,
supplemented by attrition and erosion allowances,
or some combination of historic, actual, and
forecast months of revenue and cost experience.
The point is that no matter what basis we
use to set rates, we are setting them to
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cover costs in a future period and we have

an obligation to allow the company to earn

revenues that cover, as accurately as possible,

prudently incurred costs of doing business.

For the foregoing reasons, Bell suggests that the PUC
consider the incorporation of a fully projected test year approach
in the rules, as finally adopted. The PUC has -- in the Rate
Case Reform Committee's report -- an adequate basis for proposing
the adoption of this rule. But if further comments are deemed
desirable, they, of course, may be elicited in this or a separate

proceeding. Appendix "C" hereto contains the Rate Case Reform

Committee's recommended rule.

CONCLUSION

Bell's comments with respect to the proposed rules can

be summarized as follows:

1. The unification of the rules of practice and
procedure is in the publlc interest, and
will benefit all parties in proceedings
before the PUC.

2. The proposed rules contained at 52 Pa.
Code, Chapters 1 and 3 and most of
Chapter 5 meet the objectives of the
project, and are in the public interest.
Bell encourages their adoption, as
modified as set forth herein.

3. As proposed, 52 Pa. Code, Chapters 1 and 3
and most of Chapter 5 should be adopted,
1rrespect1ve of whether objections associated
with 52 Pa. Code, Chapter 5, Subchapter D.
and §5.244 can be resolved qulckly.

4. The;objections of .the OCA with respect
o ueto 52 Pa. Code,- Chapter 5, Subchapter D.
" can be resolved through the adoption of the
. dlscovery rules recommended by the Rate Case
v :Reform Commlttee.,' SRS
v . ‘ LY ?

N . - L1 « * .o o
b . . NS



DATED:
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Bell recommends that the PUC incorporate
a fully projected test year approach in
the rules, as recommended by the Rate
Case Reform Committee.

Respectfully submitted,

M_h?"(?z&»&
WILLIAM L. LEONARD

DONALD F. CLARKE
WILLIAM M. POSNER

Attorneys for:

THE BELL TELEPHONE COMPANY
OF PENNSYLVANIA
One Parkway - 16th Floor
Philadelphia, PA 19102

June 27, 1984 (215) 466-8871
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Revisions of the Proposed Rules

Recommended by
The Bell Telephone Company of Pennsylvania ("Bell")

Below are the proposed rules which Bell recommends
be revised, showing recommended additions by underscoring and
deletions by brackets, followed by reasons for the recommended
revision.

§1.11. Date of filing.

(a) Pleadings, submittals, or other documents --
exceptions to the decision of an administrative law judge, and
appeals to the Commission under section 332(h) of the act
(relating to procedures in general) -- required or permitted
to be filed under this title or by statute will be deemed
filed on the date actually received in the office of the
Commission or on the date deposited in the United States mail

Appendix "A"

1

as shown on a United States Postal Service Form 3817 certificate

of mailing attached -to the cover of the original document.
[Exceptions to the decision of an administrative law judge and

appeals to the Commission under section 332(h) of the act, must

be received for filing at the office of the Secretary within
the time limits prescribed by statute for the filing.]

Comment: The exception in the proposed rule for exceptions
to the decision of an administrative law judge and
appeals to the Commission is proposed, we suspect,
because of a mistaken belief that §332(h) of
the Public Utility Code requires it. While
§332(h) provides that a party "may file exceptions
« . « within 15 days" and "may appeal . . . within
15 days",. it does not define when such "filing" or
"appeal” may be deemed to have been effected.

Therefore, the PUC is free to provide such definition,

by the proposed rule, and there is no reason to
distinguish such filings from the other filings
covered by this rule.
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§1.21. Appearance in person.

(a) An individual may appear in his own behalf in
a proceeding. In nonadversarial proceedings a member of a part-
nership may represent the partnership, a bona fide officer of a
corporation, trust, or association may represent the corporation,
trust, or association, and an officer or employe of another agency
or of a political subdivision may represent the agency or political
subdivision in presenting any submittal to the Commission subject
to this chapter and Chapter 5. All participants, except.individuals
appearing in their own behalf and as otherwise provided in-Chapter
56 (relating to standards and billing practlces for residential
utility service), shall be represented in adversary proceedlngs
only by an attorney, qualified under §1.22 (relating to appearance
by attorney).

Comment: The recommended revision (i.e., addition of the phrase
"by an attorney, qualified™¥*) is intended to make it
clear that parties other than individuals must be
represented in an adversary proceeding by an attorney.

In a recent hearing before an ALJ, the officer of a
corporation argued that since §1.21 referred to §1.22,
and §1.22 says "a person may be represented . . . by an
attorney" (emphasis added), representation by an attorney
is optional with a corporation, which, legally, is a
“"person"”

* The underscored words "bona fide" are in this rule as
proposed by the PUC. ‘
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§1.59. Number of copies to be served.

(a) One copy of each document shall be served on
each participant in a proceeding and the presiding officer
if one has been designated.

[(b) The following number of copies of documents
shall be served on each other participant in a proceeding:

(1) Briefs - two copies.
(2) All other documents - one copy.]

[(c)] (b) Subsection[s] (a) [and (b)] supersedes 1 Pa.
Code §33.37 (relating to number of copies).

Comment: The change suggested is to obviate the necessity of
serving two copies of briefs on parties to a proceeding,
as a matter of economy. Most participants do not need
more than one copy of a brief. Those few who do can
readily reproduce it or obtain another copy from the
party submitting it.
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§1.72. Formal case files.

(a) Format. Format for filing records in formal
cases shall conform with the following:

(1) The files for formal cases initiated prior
to May 15, 1977, shall contain a records, correspondence,
[and] testimony, and proprietary information folder.

(2) The files for formal cases initiated on or
after May 15, 1977, shall contain a document, report,
(and] testimony, and proprietary information folder.

Add a new paragraph to §1.72(b)(1) and to §1.72(b)(2)
as follows:

(iv) Proprietary information folder. This folder
shall contain information filed in the case
which 1s subject to a protective order.

Add a new paragraph to §1.72(c) as follows:

{5) The material contained in the proprietary
information folder shall not be available for
E%blic inspection except as described in §1.74
of this title.

§1.74. Disclosure of other documents.

For documents not made public under §§1.71-1.77
(relating to public access to Commission records) or by
statute, access may be had only upon petition of the
requestor made to and granted by the Commission. Notice
of, and an opportunity to respond to, a request for access
to information in the proprietary information folder must
be given to the parties involved before the Commission
may conslder such a request.

Comment: There is no specific provision with respect to
proprietary information in the proposed rules
pertaining to public access to Commission records.

';The proposed rules would permlt proprietary information

' to bes commlngled in flles w1th non-proprietary

5‘1nformat10n. To "insure- that.protectlve orders of
the Comm1531on 'serve their 'intended purpose, we
recommend the revisions shown above to §§1.72 and 1.74.
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§5.22. Contents of formal complaint.

(a) Formal complaints shall set forth all of the
following:

(1) The name .and address of the complainant and the
attorney of the complainant.

(2) The name and address of the respondent complained
against and the nature and character of its business.

(3) The interest of the complainant in the subject
matter. :

(4) The act or thing done or omitted to be done or
about to be done or omitted to be done by the respondent in
violation, or claimed violation [or] of statutes which the
Commission has jurisdiction to administer, or of any regulation
or order of the Commission.

(5) A clear statement of the relief sought.

_ (b) Complaints against rates and service shall not
be included in the same document.

(c) [(b)] Complaints by a public utility or other person
or corporatlon subject to the act against any regulatlon or
order of the Commission, which the complainant is or has been
required to observe or carry into effect, shall be substantially
in the form prescribed by subsection (a) and reference shall
be made to the particular regulation or order or part thereof
complained against and shall quote the pertinent portions thereof.

(d) [{c) subsections (a) and (b)] This section supersedes
1 Pa. Code § 35.10 (relating to form and content of formal
complaints).

Comment: .See body of Bell's Comments at pages 5-6 for the reasons
for Bell's above recommended revisions.
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§5.24. satisfaction of formal complaints.

(a)
either before
signed by the
setting forth
the complaint
the presiding

If the respondent satisfies a formal complaint
or after a hearing, a statement to that effect
complainant shall be filed with the Commission
that the complaint has been satisfied and that
is withdrawn. Except as requested by the parties,
officer shall not be required to render a decision

upon the satisfaction of a complaint.

(b)

In lieu of the statement set forth in (a), the

respondent may certify to the Commission that it has satisfied

the complaint and that the complainant has acknowledged satis-

faction to the respondent. In such case, the respondent shall

serve a copy of its certification upon the complainant.

( ) [(b)] Subsections (a) and (b) supersede[s] 1 Pa. Code
§ 35.41 (relating to satisfaction of complaints).

Comment: See body of Bell's Comments at page 6 for the reasons
for Bell's above recommended revisions.
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§5.61. Answers to complaints and-pétitions.

(a) Answers to complaints and petitions shall be
filed with the Commission within 20 days after the date of
receipt of service, unless a different time is prescribed
by law or by the Commission.

(b) The answer to a complaint shall set forth,
in paragraphs numbered to correspond with the complaint,
the facts upon which the respondent relies. Answers
shall be in writing, and so drawn as fully and completely
to advise the parties and the Commission as to the nature
of the defense. They shall admit or deny specifically and
in detail each material allegation of the pleading answered,
and state clearly and concisely the facts and matters of law
relied upon.

(c) A respondent failing to file an answer within
‘the applicable period shall be deemed in default, and relevant
[basic] and material facts stated in the complaint or petition
may be deemed admitted.

(d) Subsections (a)~(c) supersede 1 Pa. Code §35.35
(relating to answers to complaints and petitions).

Comment: Bell recommends substitution of the phrase “"material
facts" for the phrase "basic facts", in subsection
(c), because "basic facts" is vague and not a legal

llAll

term of art with definitive meaning whereas "material
facts™ is a legal term of art with definitive meaning.
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§5.101. Preliminary motions.

(a) Preliminary motions are available to participants.
They shall state spec1f1cally the grounds relied upon, the standing
of the party, and they shall be limited to the following:

(1) A motion questioning the jurisdiction of the
Commission.

(2) A motion to strike off a pleading that is
insufficient as to form.

(3) A motion to dismiss a pleading that is
insufficient as to substance, that does not indicate on
its face the standing of the party to participate in the
proceeding, or the failure to join an indispensable party.

(4) A motion for a more specific pleading.

(b) Preliminary motions shall be filed [along with
an answer,] within the time period prescribed by § 5.61
(relating to answers to complaints and petitions)[, except
additional time may be allowed to file an answer where the
motion goes to a request for a more specific pleading].
All preliminary motions shall be raised at the same time.
Preliminary motions shall be ruled upon by an Administrative
Law Judge within 15 days of receipt by the Commission.

{c) If a preliminary motion to strike is granted,
the complaining participant shall have the right to file an
amended pleading within 10 days.

(d) Where the preliminary motions of a respondent
are denied, the respondent shall have the right to file an
answer within 10 days.

(e) [(d)] Subsections (a)-[(c)](d) supersede 1 Pa. Code
§§ 35.54 (relating to motions as to complaint) and 35.55
(relating to motions as to answer).

Comment: See body of Bell's Comments at pages 6-7 for the reasons
o for Bell's above recommended revisions.
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A. - Backgrouno ,

The PUC presently has no rules affecting discovery and estab-
lishment of rules in a rate case must await the assignment of an ALJ and

- 2 ruling by him, usually after the prehearing conference and Just days

before actual hear1ngs.

The nature and complexlty of rate proceedings 1nherent1y make

~ discovery an extensive process. There is a need for coherent and real-

istic guidelines to make discovery as effective as possible without
subjecting the process to delay or abuse. Discovery rules must
recognize . the specialized nature of ratemaking procedures and be

‘ designed to ensure that the objectives of the Commission are met.

The initiation of dxscovety conferences, the encouragement of
‘informal ‘discovery, stringent time limitations on responses to inter- .
rogatories, and use of depositions all combine to make the process less
burdepsome and more useful to all parties. The availability and use of

. ,discovery sanctions serves as a deterrent to discovery abuse and ia-

creases good faith compliance with established discovery guidelines. A
meaningful discovery process results in more efficient, effectlve and

knowledgeable ratemaklng.

 B.1_ Descr1ptlon of Proposed Changes

" The Commxttee recommends that ‘the Commission escablxsh by
formal regulation, standard rules of discovery as set forth below

C; Proposed Regulat1ons -
B Addxtions at 52 Pa. Code .
~ DISCOVERY IN BATE CASES
§3 171. Informal stcovery

The pres1d1ng officer shall encourage the use of 1nforma1 dis-
covery conferences between the company and the parties wherever possible.

- §3. 172. Inter:;ggtor1es

Any party may file and serve 1nterrooator1es, including requests

_for admissions and requests for documents, upon any other party, including

the Commission's Prosecutorial Staff. The presiding officer may establish
a reasonable date after which interrogatories directed to the information
required to be furnished at the time of filing may not be served on the

" company, and txme limitations for filing interrogatories on other parties.

§3.173. Responses to Interrogarories

Interrogatory responses shall be served on the requesting

- party no later than fifteen (15) days following receipt of the in-

terrogatories by the party upon whom the interrogatories were served,

- 29 -
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- compel an answer. No other written pleadings will be permitted. The - L

~ within five (5) days after receipt of the motion to compel. Where the - .”:%

. Appendix Vg . J
_ s ' . Page 2
unless otherwise ordered by the Commission or presiding officer upon a B
showing that the time limits are 1nappr0pr1ate for the requested 1nfor- . (:
mation. ‘ . i

§3.174. Objections to Inierroggtories . ' }; ‘.' I

ObJectxons to interrogatories must be filed with the presiding
officer by the party upon whom the interrogatories were served no later . o
than five (5) days from receipt of the interrogatories unless otherwise ' s
directed by the presiding officer. The party whlch caused the iaterrog- .. . -
atory to be served may respond to the objection by filing a motion to )

presiding offlcer shall rule upon the objections and motion to compel - - -~ o

presiding officer issues an order compelling the answer to the discovery T
request not withstanding the objection, the objecting party shall respond - . ~ ;

to the 1nterrogatory within the time limits directed by the presiding = O
officer. = . ( . g

§§ 175. Fhilure to comply and other sanctions

Upon failure of a party to the proceeding to ‘comply with the
rules of discovery or with an order by the presiding officer to compel

- an aanswer to a discovery request, the presiding officer may impose

sanctions onr the offendxng party. The sanctions 1nclude but are not
limited to~ . .

(1) Establishing certain facts'as;;fue for purposes of ".

the action;
(2) Striking designéteé issues, testimouny and exhibits.

(3) Rev1sxon of the hearing and/or testxmony submission

schedule.

- The presiding officer may 11m1t'or bar s party, who repeatedly and

unreasonably abuses the d1scovery process, from propouanding further ':
dxscovery.

§3.176. Depositions.
Depositions may be taken following the submission of the

witness' direct testimony and must be completed seven (7) days before
the deposed person is scheduled to appear‘for cross examination. The (;

- 30 -
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deposing party shall be responsible for the costs incurred for expert
witness fees relating to the time of the deposition itself, and any
reasonable travel costs, but shall not be responsible for fees relating
to preparation for the deposition or testimony.

‘D. Existing Regulations and Statutes

.66 Pa, C.S.. §333. Prehearing procedures.

(a) Depositions. -~ A party ta the proceedlng‘SEall be able to
take depositions of witnesses upon oral examination or written questions

. for purposes of discovering relevant, unprxvileged information, subject

to the fOIIOW1ng conditions: .

(1)';The taking of depositions shall n&?mélly_bé o
. deferred until there has been .at least one
" prehearing conference.

(2) The party seeking to take a deposition shall - .
apply to the preszdlng offxcer for aa order to -
do so. .

. (3) The party seeking to take a deposition shall.

' . serve copies of the application on the other
party or parties to the proceedings, who shall
.be given an opportunity, aloag with the deponment’
to notify the presiding officer of any obJectxons
to the tak;ug of the deposition.

(4) The pres1dxng officer shall not graat an applz-
cation to take a depasition if he finds that
. the taking . of the deposition would result in
' undue delay :

" (5) The presxd;ng officer shall otherwise grant an

© . applicatjon to take a deposition unless he
finds that there is not good cause for doxng
so.

(6) The deposing of 2 commission employee shall
only be allowed upon an order of the presiding
officer based on a specific finding that the .

- party applying to take the deposition. is seek- ~ '
ing siganificant, unprivileged information not :
discoverable by alternative means. Amy such
order shall be subject to an interlocutory -

_appeal to the commission. :

- 31 -
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(7) An order to take a deposition shall be en-

forceable through the issuance of a subpoena ad :
testificandum.

.« o o

(d) Interrogatories. -- Any party to a proceeding may serve
written interrogatories upon any other party for purposes of discovering
relevant, unprivileged information. A party served with interrogatories

‘may, before the time prescribed either by commission rule or otherwise -
- for answering the interrogatories, apply to the presiding officer for

the holding of a prehearing conference for the mutual exchange of evi-
deace eghibits and other information. Each interrogatory which requests |
information not previously supplies at a prehearing conference or hearing
shall be'answered separately and fully in writing under ocath, unless it
‘is ob;ected to, in which event the reasons for the objectlons shall be
stated in lieu of ad answer. The party upon whom the interrogatories
have been served shall serve a copy of the answers and objections within
a reasonable time, unless otherwise specified, upon the party submitting

_the ianterrogatories. The party submitting the interrogatories may

petition the presiding officer for an order compelling an answer to an

. interrogatory or interrogatories ta which there has been an objection or

other failure to anmswer. - The commission shall designate an appropriate -
official oa whom other parties to the proceeding may: serve written

'1nterrogator1es directed to the commission. That official shall arrange

for agency personnel with knowledge of the facts to answer and sign the
interrogatories on behalf of the commission. The attorney or employee
appearing on behalf of the commission in the proceeding shall have the
authority to make and sign objections to interrogatories served upon the

commission. -Interrogatories directed to the commission shall be allowed .

only upon an order of the commission based upon a specific finding that

the interrogating party is seeking significant, unprxvxleged information
not dxscove:able by alternatxve means.

(e) Requests for admxss1ons. -- A party to a proceeding may serve
upon any other party and. upon the commission to the same extent permis-
sible in subsection (d) a written request for the admission, for purposes
of the pending proceeding a2nd to conserve hearing time, of any relevant,
nnprxvxleged undisputed facts, the genuineness of any document described
in the request, the admissibility of evxdence, the order of proof and

'other sunxlar matters.

(£) Subpoena duces tecum. == A parf} to a proceeding may obtain in

accordance with commission rules a subpoena duces tecum requiring the

production of or the making available for inspection, copying or pho-

~ tographing of relevant pecessary designated documents at a prehearlng e
conference or other specxflc time and place. o . -

sk

(g) Schedul1ng. -~= The pre51d1ng officer shall have the authority
to impose schedules on the parties to the proceeding specifying the
periods of time during which the parties may pursue each means of dis-
covery available to them under the rules of the commission. Such
schedules and time periods shall be set with a view to accelerating
disposition of the case to the fullest extent consisteat with fairness.

- 32 -
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2. Single Test Year.

Proposed revision at 52 Pa. Code See, following section. : (:

3. Fully Projected Test Year.

Proposed replacement at 52 Pa. Code.

52 Pa. Code §3.271. Future and Fully Projected Test Years

(a) A public utility may submit and use data for a Future Test
Year ("FTY"). Such submission shall be in addition to, and not in lieu
of, any other data or material required under this title, including the
submission requirements for an experienced twelve month test period.
Where a FIY is used, it shall be based on estimates for a period of
twelve (12) consecutive months, which shall begin on the day £ollow1ng
the end of the experienced twelve month test per1od.

To the extent practicable, estimates for a FTY'shall be of the
same or similar type, quantum, and nature as required to be submitted
for an experienced test year and shall include the methodology data, and
material used as the basis for the estimates.

(b) A public utility may also submit and use data for a Fully

. Projected Test Year ("FPTY"). Such submissiom shall be in addition to,

and not in lieu of, the data submission requirements for a FTY as set

forth at sub-section (a) above. Where a FPTY is used, it shall consist :
of a period of twelve (12) comsecutive months which shall begin no later

than the day following the end of the FTY.

To the extent practicable, estimates for a FPTY shall be of
the same or similar type, quantum, and nature as required to be sub-
mitted for an experienced test year and shall include a full and com-
plete explanation of the methodology, data, and material used as the
basis for the estimates. All FPTY claims shall be on a test year
average basis, consisting of revenue and expense data as projected to.
occur during the test year and rate base data on a thirteen (13) month
average.

" (c) Where a public utility submlts and uses data for a FIY or
FPTY, it shall, during the course of the proceeding, submit for the
record the per books results of its actual operating experience (income
statement and balance sheet) in the FIY for each month starting with the
day following the end of the required experienced twelve month test
period. Such results shall be submitted within thlrty (30) days of the

(d) Any operational or other changes to the original estimated
data and individual ratemaking adjustment(s) which form the basis of the
FIY or FPTY shall be submitted by the utility for the record within
thlrty (30) days of such change

- 10 -
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(e) (This section provi&ed at IV. Future Test Year Updates, infra;)

. e

(f) Vhenever a FTIY forms the substantive basis for the final rate
decision of the Commission, the utility shall provide the results of its
actual experience during the FTY appropriate to evidence the accuracy of
the estimated data included in the FTY, within forty-give (45) days of
the end of the FTY. The Commission, in its discretion, may adjust the

utility's rates on the basis of such data after reasonable potice and
hearings. : . SR

(g) Whenever a FPTY forms the substantive basis for the final rate .
decision of the Commission, the utility shall provide the results of its
actual experience in each quarter of the FPTY appropriate to evideace
the accuracy of estimated data included in the FPTY, within forty-five (45)
days of the end of such quarterly period. The Commission, in its dis-

cretion, may adjust the utility's rates on the basis of such data after
reasonable potice and hearing. o

. (h) Absent permission from the Commission, a utility, where the
FPTY forms the substantive basis for the final rate decjision of the
Commission, shall not place any further general rate increase (as
defined at 66 Pa. C.S. §1308(d)) into effect, prior to the end of the
FPTY upon which existing rates are set or twelve (12) months after such
previous rates become effective, whichever comes first.

D. Existing Regulations and Statutes.

66 Pa. C.S. §315. Burden of proof.

(e) Use of future test year. -- In discharging its burden of proof
the utility may utilize a future test year. The commission shall promptly
adopt rules and regulations regarding the information and data to be
submitted when and if a future test period is to be utilized. Whenever
a utility utilizes a future test year in any rate proceeding and such
future test year forms a substantive basis for the final rate determi-
nation of the commission, the utility shall provide, 2s specified by the
commission im its final order, appropriate data evidencing the accuracy
of the estimates contained in the future test year, and the commission
may after reasonable notice and hearing, in its discretion, adjust the
utility's rates on the basis of such data.

52 Pa. Code §3.271. Supporting data.

(a) 1In discharging its burden of proof pursuant to section 66 Pa.
C.S. §315, a public utility may submit and use data for a future test
year. Such submission shall be in addition to, and not in lieu of, any
other data or material required under this title, including the sub-
mission requirements for ap experienced 12-month test period. VWhere a
future test year is used, it shall be based on estimates for a period of
12 consecutive months, which shall begin on the day following the end of

-1 -
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June 27, 1984 ¥, BECRETARY'S OFFICE
: Bublic Utliity Commiission

Secretary Yeo, '

Pennsylvania Public Utility Commission

P.0. Box 3265

Harrisburg, Pennsylvania 17120

Re: Proposed Rules of Practice and
Procedure, 52 Pa. Code Chapters 1, 3 and 5

Dear Sir:

I enclose the original and 8 copies of comments
to the proposed regulations of the Commission ‘as published
in the Pennsylvania Bulletin of April 28, 1984 (14 Pa.
Bulletin 1511-1541). My comments, which are based on the
text as contained in the Pennsylvania Bulletin, are as
follows:

1. Section 1.2(a), seventh word from the end
should be "affect” not "effect."

2. Section 1.4 should contain not only a post -
office address where filings can be mailed, bﬁt also an
office-where filings can be made personally. I would assume
that for most filings this would be in Room B-18 of the
North Office Building. (Compare §§5.502(a), 5.533(e)).

This is particularly important where time limits exist
for certain filings and the person making the filing is

not totally familiar with Commission practice and therefore

DOCKHED
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does not know where to file papers.
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3. Section 1.8, the first sentence refers
to subsection (a); There is, however, no subsection (a)
in Section 1.8.

4. Section 1.8 -.Date of Service. The re-

ference to Section 1.55 makes no sense. I believe it should
be to Section :1.56, which relates to date of service.

55 Section 1.8 - Formal record. Included

among the items in the formal record are "references to
the Commission."” There is no definition of what this means
and it is not a common term. It should therefore be defined

or clarified.

6. Section 1.8 - Intervenors. The second

sentence of this definition should be placed in Section
5.75 since it refers to the effect of intervention rather
than the definition of an intervenor.

7. Section 1.8 - Proof of Service. The re-

ference should be to Sections 1.57 and 1.58, not 1.56.
8. Section 1.11. There is no reason to dis-
tinguish between exceptions or appeals under Section 332(h)
of the Act and all other documents. The Commission can
define "filing" just as the Supreme Court has done in its
Rules of Appellate Procedure with the use of U.S. Postal
Service form 3817. A mailing file date is especially cri-

tical in the case of exceptions or appeals for which the
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time begins to run from the date of the mailing of the
order, which is ordinarily not received for several days,
and yet which filings_.may take considerable time to pre-
.pare. . Under the circumstahces, the Commission should en-
deavor to assure that as much time, father than as little
time, is available to file.

9. Section 1.15(b). It is not clear what
the term "during the course of a hearing" means in lines
10 and 11. It is customary that a matter is referred to
an administrative law judge with notice to the parties
well in advance of the initial hearing. It is appropriate
after that time that such requests be made to the admini-
strative law judge. Accordingly, I would suggest that
instead of the words "e#cept that during the course of
a hearing in a proceeding," words be used such as "except
that once a matter has been .referred to a presiding
officer, such requeéts may be made by written or oral
motion before the presiding officer.”

10. Section 1.25(a). In line 4 of the form,

. "public" is misspelled.

11. In Section 1.26(a), last line, the word
"a" shbuld be replaced by "the."

12. Section 1.31{(c), line 4, the word "of"

should be replaced with "or."
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13. Section 1.35(b)(2). In line 2, a comma
should appear after the word "trust."” ’

14. Section l.35kc), 4 lines from the end,
the word "contests" should be replaced with.“con;ents.“

1I5. Section 1.36(b). The form of affidavit
is unclear. I believe that it would be better to put the

~ parentheses around the words "or are true and éorrect to
the best of his knowledge,‘information and beiief" since
I assume that that is the alternative to stating that they
are true and correct and that in each case the Commission
desires that the affiant state that he expects to be able
to prove the same at any hearing.

16. Section 1.43(e) appears redundant of the
last two items in Section 1.43(b). Even if they are not
technically redundant, §1.43(e) should in any event be
combined with the last two items in §1.43(b) since the
fees are the same and the scope identical.

17. Section 1.51. This gives the Secretary
the authority to instruct regarding the required service
of public notice. Is the Secretary's knowledge of this
adequate? ‘I am aware of at least one case where, after
a case had proceeded to one hearing, a late intervention
was allowed because the nature of the notice prescribed
by the Secretary was not sufficient to apprise the inter-

vening party.
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18. Section 1l.61(a). 1In line 2 I would re-
place the word "in" with the word "over."

19. Sections 1.61(b) through (d) should be
the subject of a separaté section specifically referring
to "Bankruptéy Court Proceedings" since they go beyond
the title of §1.61. Current §1.62 could be included or
made new §1.63. In any event, the title of current §1.62
should be "Filing ané record of security certificate in

Bankruptcy Proceedings."

20. Section 1l.61(c), line 4, insert the words
"or its trustee in Bankruptcy," before the word "shall."
21. Section 1.61(d), 3 lines from the bottom,
change "it" to "its."
22. section 1.72(c)(4), line 5, after the word
"in" insert "subsection (d)(2) and."
23. Section 1.181(a), the last word should
be "orders."
24. Section 1.82(a), line 2, the word should

be "or" not "of."

25. Section 3.1 - Emergency order. 1In line

4, the word should be "Operations."
26. Section 3.1l11l{(a). The last sentence is

unclear. Perhaps the word "embrace" should be replaced

with the word "include."



W.B.S. & S-C.
Pennsylvania Public Utility Commission
June 27, 1984
Page Six

27. Section 5.12(a). In lines 3 and 4 the
words "form set forth in" should be deleted and the words
"provisions of" inserted. There is no form set forth in
§5.12.

28. Section 5.21(a), line 8, insert the word
*"formal" before "complaint."”

29. Section 5.22(a)(4). The last word in line
4 should be "of" not "or."

30. Section 5.42(a). The last sentence refers
to notice being given in accordance with Commission instruc-
tions. There is no provision setting forth how this will
be determined unless ﬁhis-refers to §1.51 about which we
have commented upon in No. 17 above.

31. Section 5.62(a), at the end of line 4
insert ", in such case,"; in line 5 delete the word "his"
and insert the word "its" or "the," in order to be con-
sistent with the second word in this section.

32. Section 5.72(a)(2), line 4‘insert the word
"the" after "which" and change "petitioners" to "petitioner."

33. Section 5.72(b). I am not sure what this
means and it should be clarified. 1In any event, insert
"(a)" after the word "paragraphs" in line 4. It is not
identical to 1 Pa. Code §35.28(b) which allows the Common-
wealth to intervene as of right, but which also treats

the word "subject" ambiguously. Does the Commonwealth
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have to fall within (a)(1l), (2) or (3), in which case its
intervention ié not "of right" and §5.72(c) is incorrect.

34. Section 5.74{(a) is not clear. The first
sentence requires the filing of a petition to intervene
by a certain date. ‘The second sentence indicates that
a peréon may be allowed to file a petition even after that
date,-buf does not state the circumsténces, and then goes
on to refer to a waiver of Section 5.409. It is not clear
what the waiver refers to. Does it.mean that the late
intervenor receives no documents at all? Gets all the
documents that have been filed, but late because he was-
not a party when they were filed? Only gets documents
filed after intervention? Or something else? The exact
nature of the waiver should be set forth.

35. Section 5.75(b), lines 3 and 4, the words
"or default thereof™ sbould be deleted. They add nothing
since the "default” would only arise after the expiration
of the 20—day period for filing an answer. I also suggest
that the time for filing an answer to a petition to intervene
should be less than the normal 20-day period provided in
§5.61(a) because in many cases it is necéssary for the
Commission to determine intervention promptly.

36. Section 5.91(c) is not clear. What does
it mean? Does no portion of §5.91(a) or (b) apply to such

an upward revision in a general rate increase?
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37. Section 5.101(b), is not a proper pro-
vision. A party should not be required to file both a
preliminary motion and an answer since the preliminary
motion may obviate the need for an answer. Very often,
the issue in the preliminary motion may be dispositive
of the whole case. 1If the concern of the Commissién is
that there will be undue delay, the Commission can obviate
that problem by requiring preliminary motions to be re-
ferred to an ALJ with dispatch. The need to be excused
from filing an answer is especially acute.where the petition
is deficient or non-specific. See §5.101(a)(3),(4) which
indicate that it might be impossible to file an answer
under the circumstances set forth. The proposal would
resolve this problem by stating that additional-time may
be allowed to file an answér'where a motion goes to a re-
quest for a more specific pleading. However, there is
nothing in the proposal which states how a respondent as-
certains whether the additional time will be granted.
By the time the Commission would rule on the request,
more than 20 days could pass. PFinally, even as worded,
line 7 should substitute "includes" for "goes."

38. Section 5.102(b)(3) should be deleted.
The last sentence appears redundant of Section 5.102(b)(1l).
It is also placed in a strange position. This sentence

should be deleted and Section 5.102(b)(1) should state:
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"The opposing participant shall have the opportunity to
respoﬁd and-may present affidavits in response." The re-
mainder of Section 5.102(b)(3) properly belongs in Section
5.102(c). It may appropriatelyfbé inser;ed as the second
sentence of that subsection.

39. Section 5.202(b) is confused and should
be worded as follows: "Proceedings pending on thé calendar
will be heard, so far as praéticable, in their order of
assignment fo'the calendar, at the times and places fixed...."

40. Section 5.202(d) appears to conflict with
Section 1.15(b). In addition, it seems to state that if
a request for continuance is submitted at least five days
prior to the hearing date, it would not have to be for
good cause, but would only have to be for good cause if
within five days prior to the hearing date.

41. Section 5.203(b), last sentence should
be deleted. Other administrative or court engagements
of counsel must constitute. grounds for a continuance.

42: Section 5.212(a),'1ine 3, change "is" to
"are;“

43. Section 5.235(b), a sentence should be
added at the end: "If a restrictive amendment is not accep-
ted by the Commission, it shall remand'the matter for
appropriate proceedings." There is at least one instance

where the Commission denied a restrictive amendment and

granted all the authority requested even though the appli-
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. cant had not moved forward with proof and even though the
protestants had not had the opportunity to cross-examine
on the issues.

44, Section 5.245(b), 3 lines from the bottom
after the comma,. the phrase should be amended to read "including,
where appropriate, dismissal of the complaint if the action
"is that of complainant."

45. Section 5.251(a), fifth and sixth lines
from the bottom, the words "submitted after the close of
testimony" are redundant since the beginning of the sen-
tence states that the record has already been closed.

46. Section 5.252(b), 15 days is not ordinarily
enough time to correct a lengthy transcript. Corrections
should be allowed at the time briefs are filed. 1In addi-

_tion, as worded, the language is unclear. The word “granted"
should be inserted before the word "prior in ﬁhe next to
~last line.

47. Sectidn 5.253(a), the last word should
be "therefor."

48. Section-5.302(c), line 4, substitute "its"
for I.'the" and delete the comma in line 4.

49. Section 5.302 does not anywhere include
the right of a presiding officer to certify an interlocu-
tory appeai as set forth in Section 331(e) of the Act.

The provisions of that section should be incorporated in

the regulation.
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50. Section 5.303(a)(2). It is unclear what
it means to state thét the petition was "improper." This
subsection should be clarified or deleted.

51. Section 5.304(d)(2), line 2, the word
should be "improvident"” not "improper." See Section 333(h)
of the Act.

52. Subchaétef D. Discovery. In view of the
fact that the IRRC has rejected these reguiations, I am
submitting no comments, although I would otherwise have
comments to make to these proposals. - |

53. Section 5.404(a), line 1, insert the words
"or thereafter" after "hearing." |

54. Section 5.405(b) is unclear. It is not
identical to 1 Pa. Code §35.125(d) as stated in §5.405(c).
That provision does allow pleadings to be used as.eﬁidence
where they are otherwise admissible under the rules,
such as to show that they Qere»filed or as admissions.

To the extent that a pleading is disputed, it is obviously
not “evidencé."

55. Section 5.406. Where a participant does
not have a copy of a report or other document on file with
the Commission, the proponent of the document should be
requiréd to make a copy available of the relevant por-
tions to that participant even though the report is on

file and need not be produced or marked for identification.
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56. Section 5.412(a), line 4, the word "wit-
nesses" is misspelled.

57. Section 5.414(a), line 10, the word should
be "proferred" not "pfeferred." |

58. Section 5.431(a), three lines from the
.end, the reference should.be to §5.252 and not to §5.302.

59. Section 5.485(a), line 4, change the word
"of" before "participants" to "by." |

60. Seétion 5.502(b), line 6, the word "bur-
den" is misspelled. The time for filing briefs should
be within 30 days after the transcript is filed rather
than 30 days after the record is closed. Without a trans-
cript, it is often impossible to prepare a brief.

61. Section 5.502(c), line 2, the word should
be "therefor" and not "therefore.”

Gé. Section 5.534(b), the reference in line
4 should be to §5.533(b). .

63. Section 5.535. It is not appropriate to
preclude replies to exceptions or appeals. A respondent
should have the oppprtunity to focus a response to any
pleading filed. Presumably the theory is that the excep-
tions or appeals will be determined based on prior briefs
and filings. However, the,vic£orious party should have
the opportunity to direct an appropriate reséonse to any-

thing filed and not have to rely on previously filed papers.
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It is grossly unfair to that party if the decision is over-
turned on exceptions or an appeal to which the party had

no opportunity to respond. In addition, the ability to
file_a motion to request the right to file a reply is not
meaningful in view of the £ime it would take to have that
motion ruled upon. .

64.~Secti9n 5.536(b), the reference in line
2 should be to §5.533(a); the reference in line 8 should
be to-§5.534(a) (ié view of the fact that Section 5.534
refers to other types of appeals and exceptions).

65. Section 5.536(c), the reference in line
5 should be to Section 5.533(b).

66. Section 5.538(c), line 5, there is a typo-
graphical error in the last word.

67. Section 5.539 seems to present the possi-
bility that an appgal could be withdrawn and the Commission
thereby precluded from reviewing the matter which it might
otherwise have reviewed under. the 15-day rule but which
it did not elect to review because the appeal or excep-
tions had been previously filed. 1If this could arise under
Commission practice, this section should provide that the
Commission will have‘an additional number of days to de-
termine to review the matter on its own in accordance

with Section 5.536(a), (b).
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. Thank you for the opportunity to comment on
these rules and regulations. Please advise me of any

further orders or hearings in this'rulemaking proceeding.

Very truly)yours,

Gerald Gornish

GG:lak
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JINTRODUCTION

The Office of Consumer Advocate submits the
following: comments on the proposed rulemaking for
comprehensive rules of practice and procedure for the Public
Utility Commission. OCA commends the members of the PUC
Staff, the private utility bar and other interested parties
who have participated in the development of a much-needed
set of comprehensive rules for practice before ‘the
Commission.

OCA actively participated during committee and
subcommittee meetings on these rules, and representatives of
this Office served on the Prehearing Subcommittee and were
responsible for drafting and commenting upon major portions

of the prehearing sections. In accordance with the first

publication of the rules in the Pennsylvania Bulletin,
however, OCA takes this opportunify to comment at length on
all ‘aspects of the rules.

Several parts of OCA's comments on these proposed
‘Tules deserve particular emphasis. Due to the significant
impact of the proposed discovery rules upon OCA's abilty to
represent consumefs before the Commission, this Office has
prepared extensive comments upon Chapter 5, Subchapter D
along with an Appendix "AY attached to these comments, which
proposes specific‘languagé changes which should be made to
the discovery rules.

Other sections which deserve highlighting include

§1.21 which involves representation before the Commission;



§1.43 regarding the schedule of fees payable for copying and
certification; and §5.224 on prehearing conferences in rate
proceedings.

SPECIFIC COMMENTS

Section 1.1 ' The last paragraph in this section should make

it clear -that these rules alone govern practice and
procedure before the Commission by adding a sentence as

follows:

"The subpart also repeals ‘generally
the applicability of 1 Pa. Code to
practice and procedure before the

Public Utility Commission."

Section l.2(a) In the last .sentence, replace the word

"effect" with "affect," and replace the word "substantial

with "substantive."

Section 1.4(b) Sexually exclusive ‘language must be removed

from these regulations. After the passage of the Equal
Rights  Amendment to the Pennsylvania Constitution, Pa.
Const. Art. 1, §28, the Act of October 4, 1978 (P.L. 909 No.
173) was enacted to eliminate sexXually exclusive language
from the laws of this Commonwealth. 1 Pa. C.S. §2301. That
Act, and similar Acts amending specific statuteé, states
specifically the equality between men and women and removes
language from statutes which excluded either one sex or the
other. Where applicable, certain sexually exclusive
language, for instance, "men," "women," "he," and."she," was

replaced with gender-neutral language such as "“person." In



this and other sections of these regulations, the words "he
and "his" -should not be used to designate both men and

women.

Section 1.4(d) In the last line, replace the word "by" with

llbe . 1

Section 1.8 -Replace the first sentence with the following

sentence: “This section supersedes 1 Pa. Code §31.3
(relating to definitions).”

"Date of service." Replace this sentence with the
following: "The date on which a document is served as
provided in §1.56 (relating to date of service)."

"Person." The definition of "person" should
remain as provided in 1 Pa. C.S. §1991 unless otherwise
provided; therefore, replace this sentence with the
following: Y“Except as otherwise provided in this Subpart or
in the Act, the term includes a corporation, partnership and
association, as well as ‘a natural person."

"Proof of service" Replace "§1.56" with "§l1.57."

Add a new definition to read as follows:

"Rate proceeding--Any on the record

proceeding brought by or before the

Commission, the purpose of which is to

determine the justness and reasonable-

ness of a proposed or present rate for

utility service, including, but not

limited to, proceedings initiated

pursuant to Sections 1307, 1308, 1310,
and 1312 of the Act."

This definition is necessary for the amendments to the

discovery rules (§5.321 et seq.) proposed herein by the OCA.



L/f7Sectiogi§;.15 As presently written, this section is not
consistent wiﬁh the provisions of §5.202 which deal with
continuances of hearings. The OCA suggests that the
provisions of §1.15(b) ‘apply only to extensions of time, and
that a new subsection (c¢) be added to deal with continuances
of hearings. OCA also suggests that the current use of
conference calls to resolve such matters be allowved.
Subsection (b) should be amended to read as follows: -

"(b) Except as otherwise provided by
law, requests [for continuance of
hearings or)] for extension of time in
which® to perform any act required or
allowed to be done at  or within a
specified time by this title or order of
the Commission, shall be by motion in
writing, timely filed with the
Commission, stating the  facts on which
the ©application rests, except that
during the course of [a hearing in] a
proceeding, such requests may be made by
oral motion in the hearing, or by oral
request in other appropriate conferences
before the Commission or the presiding
officer, provided that all active partici-
pants have the opportunity to be heard."

A new subsection (c) should read as follows:

"{c) Requests for continuances of

hearings shall be made in accordance

with subsection (a) above and will be

granted in accordance with §5.202(d)."
Former subsection (c) should be redesignated as subsection
(d) and amended as follows:

"[(c)]1(d) Subsections (a) ([andl, (b),
and (c) supersede 1 Pa. Code §31.15
(relating to extensions of time)."

Section 1l.21(a) The OCA believes that this section ought

to be amended; however, if it is not amended, the sexually
exclusive language therein must be eliminated. See comment

to §1.4(b).



Section 1.21(a) provides that only individuals,
not corpofate entities or associations, may represent
themselves before the Commission. The OCA believes that
small businesses, which may do business as corporations or
partnerships, and small associations (e.g., trade or
consumer groups) should be able to represent their interests
before the PUC without incurring the expense of legal
counsel.

The OCA further believes that such representation
is -permissible under the laws of this Commonwealth. 42 Pa.
C.S. §2501(a) provides:

In all civil matters before any tribunal

every litigant shall have a right to be

heard, by himself and his counsel, or by

either of them.

42 Pa. C.S. §102 defines the key terms as used in §2501(a).
Specifically, "tribunal” ‘"includes a governmental unit,
other than the Generai Assembly and its officers aqd
agencies, when performing quasi-judicial functions." The
Commission is such a governmental unit. siénificantly, §102
defines "litigant" to be "a party or any other person
legally ‘concerned with the results of a matter" (emphasis
added). A '"party" is "a person who commences. or against
whom relief is sought in a matter" (emphasis added). Under
the definition of "person" that appears in 1 Pa. C.S. §1991,
corporations, partnerships, and associations are "persons;"
therefore, 42 Pa.C.S. §2501(a)',permits any corporation,
partnership or association to represent itself in any

gquasi-judicial or judicial proceeding.



Additionally, there should be no question
concerning who may speak for a corporation or similar
entity. An officer of a corporation stands in a fiduciary
relationship to the corporation, Act of July 20, 1968 (P.L.
459 No. 216) §24, as amended, 15 P.S. §1408, and may perform

all actions authorized by the corporation. Id. §23, 15 P.S.

§1406. sSee also Gillian v. Consolidated Foods Corp., 424
Pa. 407, 227 A.2d 858 (1967).

In summary, the OCA believes that the Commission
cannot and should not restrict the right of any entity to
represent itself before the Commission; therefore, section
1.21 should be replaced with the following:

"{a) Persons may appear on their own

behalves in any proceedings before the

Commission.

"(b) Subsection (a) supersedes 1 Pa.

Code §31.21 (relating to appearance in

person)."

Section 1.24(@)! (b), and (c) Sexually exclusive language

must be eliminated. See comments to section 1.4(b).

Section 1.27 Recent case law has suggested that only the

Supreme Court of Pennsylvania may regulate the practice of

law.in this Commonwealth. Pa. PUC Bar Association v. Thornburgh,

498 Pa. 589, 450 A.24 613 (1982). See also Pa. Const. Art.
5,.§10. Similarly, only that Court may deny, temporarily or
permanently, the right of an attorney to practice law in
Pennsylvania. Pa. R.D.E. 201. The Commission's remedy for

contemptuous conduct is appropriately limited -and set forth



in §1.26; §1.27, therefore, should be stricken in its
entirety as it likely goes beyond the Commission's authority
to regulate the practice of law by attorneys appearing

before it.

Section 1.31(c) In the second .sentence replace the

phrase "in whose behalf" with "on whose behalf."

Section 1.32 In order for individual consumers to be able

to bring their concerns before the Commission, handwritten
pleadings should be permitted. A new subsection (d) should
be added, therefore, to read as follows:

"(d) Handwritten. Pleadings, submittals
or other documents may be submitted in
handwritten form, subject to the
requirements of §l1.4, if the handwriting
is sufficiently legible."

Former subsection (d) should be amended to read as
follows:

"[(d)](e) Supersession. Subsections
(a)-(c) are identical to 1 Pa. Code
§33.2 (relating to form). Subsection
(d) 1is an additional provision which
supersedes the otherwise contradictory
provisions of 1 Pa. Code §33.2.%

Section 1.33 Under the proposed provisions of this
section, a party may incorporate by reference a document
which is not available to those who do not have direct
‘access to the Commission's files. Given the'high cost and
‘inconvenience of obtaining such -documents from the
Commission's files, the OCA believes that the party

incorporating a document should make a copy available to any



participant upon request. The following subsection should
be added to §1.33:

"(c) Notwithstanding the provisions -of
§1.33(a) and (b), a party or participant
who incorporates by reference any
pleading, submittal, or other document
shall provide a copy of such document to
each party or participant who requests a
copy thereof."

Former .subsection (c) should be amended to read as
follows:

"[(c)](d) sSubsection (a) [and], (b),
and (c) supersede 1 Pa. Code §33.3
(relating to incorporation by
reference)."

Section 1.35(a) and (c) Sexually exclusive language must be

removed. See comments to §l.4(b).

Section 1.36(b) and (c) Sexually exclusive language must be

removed. See comments to §l.4(b).

Section 1.43(a) This subsection sets forth the copying and

certification fee; to be -charged by the Commission. The
fees set out here are 75¢ per page for photocopying and
$2.00 per page for certification. The Right To Know Law,
Act of June 21, 1957, P.L. 390, 65 P.S. §66.1, et seq. sets
forth the statutory redquirement for public agencies' rules
concerning copyiﬁg documents. Section 3 of the Act, 65 P.S.
§66.3, states that each agency "shall have the right to

adopt and enforce reasonable rules governing the making of

such extracts, copies, photographs or photostats" (emphasis

added). The OCA believes that it is not reasonable to



charge more than the actual cost incurred by the.Commission
for making copies. This practice is generally followed by
other agencies and presumably does not present a burden to
them. The general fee schedule for other agencies is set
éut in 1 Pa. Code §33.23 which provides that an agency shall
charge 25¢ per page for photocopying and $1.00 per page for
certified copies. OCA suggests that the Commission's-
Director of Operations should determine the PUC's -actual
costs, and these amounts should be used in this subsection.
In no event, however, should the Commission charge more than

the fees set forth in §33.23.

Section 1.52(c) Section 1.52 also supersedes 1 Pa. Code

§33.32; therefore, subsection (c) should be amended to read

as follows:

"(c) Subsection (a) and (b) supersede 1
Pa. Code §33.32 (relating to service by
participant) and §33.32 (relating to
effect of service upon an attorney."

Section 1.53(a) Sexually exclusive language must be removed.

See comments to §l.4(b).

~ Section 1.54 The OCA believes that the intent of this

sectign is to permit parties to serve documents only upon
active participants, but OCA believes that even inactive
participants should receive notice of documents not served
upon them. Subsections (a) and (b), therefore, should both

be amended. .In subsection (a), the following phrase should



be added at the beginning of the first sentence: "Except as
otherwise provided in §1.54(b),". Subsection (b) should be
amended to read as follows:

"(b) In a proceeding in which only some
of the participants participate
actively, the active participants, with
the authorization of ‘the presiding
officer, may serve documents only upon
the other active participants and [to]
upon inactive participants ([which] who
state on the record, or request in
writing, that they wish to be served
with such documents. Inactive parties
shall, however, receive notice of all
documents not served upon them."

Section 1.58 The reference in this section to "§1.54" should

be changed to read "52 Pa. Code §1.54."

Section 1.61(a) OCA, because of its statutory authority to

represent the interest of utility consumers before any court
or agency and corresponding regulatory agencies of the
United States (see 71 P.S. §309-4. (a) and (a.l)), should
also receive notice of filing and copies of pleadings before
other tribunals. OCA suggests that the following sentence
be added to §l1.61(a):

"Such documents or pleadings shall, at

.the. same. time, be served upon the-Office
‘of Consumer Advocate." '

Additionally, the heading of section 1.61 should
read:

"Notice [and] of filing [of] and copies
of pleadings before other tribunals."

Section 1.72 (d)(i)(ii) and (iv) . These sections, which

provide for a review by file room personnel, establish a
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review period of 30 days. OCA believes that such a review
can be accomplished in 15 days, and in some caseé it may be
| necessary to expedite further.  that review process. The
following language is suggested:
"(ii) The review shall be made and the

requestor notified as soon-as possible
or within [30] 15 days." '

"(iv) A [30-] .15-day period shall also
apply to this second request for
review."

Section 1.81(a) In the last sentence, the word "order"

.should be "“orders."

Section 1.82(a) In the last sentence, the word "stricken"

should be replaced with "withdrawn."

Section 3.112 . OCA believes that access to informal

complaints filed with the Commission is often important in
service~related utility matters. For that reason, OCA
proposes that the following subsection be added:

(b) Upon the completion of the Commission's
investigation of. . an informal complaint, °
the. complaint and documents" describing the
~action taken on the complaint shall be part
of the public record and shall be. accessible
- to_the public in accordance with Subchapter
H, relating to public access to Commission
records."

Former -subsection (b) should be redesignated as subsection

(c) and amended as follows:

"{(b)] (c) Subsections (a) and (b)
supersede[s] 1 Pa. Code §§35.6 (relating
to correspondence handling of informal
complaints) and 35.7 (relating to

11



discontinuance of informal complaints
without prejudice) (concerning handling
and  discontinuance of informal
complaints)."

Section 5.22(a)(4) The ‘intent of this section is very

unclear, especially to a layperson. It should be reworded
to read as follows:

"(4) A description of the act orx
omission by the respondent which 1is
claimed to be in violation of the Act,
or of any regulation or order of the
Commission."

Section 5.42 This -section should make clear that.

declaratory orders are an eitraordinary and discretionary
form of relief. Any person petitioning for a declaratory
order should be required to. show an actual, present
controversy, coupled with a clear showing that the
declaration will be of practical help in ending the

controversy. See In re Lifter's Estate, 377 Pa. 227, 103

A.2d 670 (1954). Declaratory orders should not be used to
decide future rights in anticipation of an event which may

not happen (Philadelphia v. Philadelphia Transportation

Company, 404 Pa. 282, 285-286, 171 A.2d 768 (1961)), or to

aid a petitioner in another transaction. Capital Bank and

Trust Company's Petition, 336 Pa. 108, 111 (1939).

Because such petitions are ex parte in nature,
provisions for notice should include 1likely interested

parties, such as all participants in a utility company's

12



last rate proceeding and the Office of Consumer Advocate.
Subsection {a) should be amended to read:

"(a) Petitions for the issuance of a
declaratory order to terminate a present,
actual ‘controversy or to remove
uncertainty, shall state clearly and
concisely the actual controversy or
uncertainty which is the subject of the

petition, coupled with a clear showing
that the declaration will be of practical
help in ending the controversy. Such

petitions also shall cite the statutory
provision or other authority involved
and shall include a complete statement
of the facts and grounds prompting the
petition, together with a full
disclosure of ‘the interest of the
petitioner. |Notice[, 1if appropriate,]
shall be given in accordance with
Commission instructions with respect to
the 'individual petition, and shall be
served upon all parties in a company's
last rate proceeding, and .copies-of all
petitions for declaratory orders shall
be served on the Office of Consumer
Advocate.

Section 5.61l(a) The reference in this subsection to "date

of receipt of service" should be to "date of service." The
former term is not .defined in the proposed regulations,
while the latter is so defined. The superseded section, 1

Pa. Code §35.35, similarly refers to "date of service."

Section 5.65(a) The same change should be made here as was

suggested in §5.61(a). See 1 Pa. Code §35.40.

Section.5.76 There could be some problem with limiting an

intervenor's ability to retain and use its own attorney in a
proceeding. Some protection should be included in this
section which would allow an immediate interlocutory review

13



by the Commission if a participant .objects to such

consolidation. It is suggested that a subsection (b) be

added as follows:

"(b) Any intervenor who objects to the
limitation of participation in heaings
described in (a) shall have the right to
petition the. Commission for review under
§5.302 (relating to petition  for
Commission review and answer to a
material guestion.).®

Former subsection (b) should be amended to read:
"[(b)] (c) Subsection (a) is identical
to 1 Pa. Code §35.32 (relating to

limitation of participation in
hearings)."

Section 5.91(b) In the second line, the word "subsection"

should be "subchapter."

l///‘Section 5.91(c) As proposed, this subsection does not make
it clear that a company may not increase its rate request by
mexrely amending the filing. This point could be clarified
by changing subsection (c) to read as follows:
"(c) This section ([does] shall not
[apply] be construed as authorizing or
permitting [to] upward revisions in the

aggregate amount of .a general rate
increase request."

Section 5.203(b) Sexually exclusive language must be

removed. See comments to §1.4(b).

Section 5.222(a) This subsection .should be amended to make

it clear that it only applies to non-rate proceedings. This

subsection should be amended to read as follows:
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"{a) In order to make possible a more
effective use of hearing time in formal
proceedings, other than rate proceedings
vhich are governed by §5.224, and to
otherwise. .."

‘///Section szzgjd) As proposed, this subsection would require
each participant to state its position on all issues before
the conclusion of the .discovery process. The OCA does not
believe that this is reasonable; therefore, this section
should be amended as follows:

"(d) Participants, including principals
and counsel, will be expected to -attend
the conference fully prepared for a
useful discussion of the problems
involved in the proceeding. [, both
procedural and substantive, and fully
authorized to make .commitments with
respect thereto.] Preparation should
include...

Section 5.223(a) In the ninth line, the word "reasonable"

should be replaced by “reasonably."

Section 5.224 Subsections (a)-(d) should be amended to make

it clear that the timetable for discovery is governed by the
discovery rules (§5.321, et segqg.). It wiil not normally be
necessary for the presiding officer to 1issue an order
regarding discovery dates. Subsections (a) through (d4),
should be amended to read as follows:
"(a) In [formal proceedings involving rate] rate
proceedings the presiding officer may schedule all
of the following:
"(1) A first prehearing conference to
establish a schedule [for discovery and]

of tentative hearing dates, as well as
the matters enumerated in §5.222(c)
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(relating to initiation of prehearing
conferences).

*x % %

"(b) The first prehearing conference [shall]
should be held as soon as practicable after the
entry of the order of investigation. Each
participant -shall come to the first prehearing
conference prepared to discuss all of ‘the
:following:

“{(1) .-A proposed plan and schedule of
discovery. ]

"[(2) Other proposed] (1) Proposed
orders with respect to discovery.

"[(3)] (2) Tentative scheduling of
evidentiary hearings, «close of the
record, filing of briefs and any other
matters deemed appropriate.

"(c) At the first prehearing conference,
[P]participants may submit a written statement
addressing the issues 1in ([paragraphs (1)-(3)]
§5.224(b)(1) and (2), and other issues [at the
time of the first prehearing conference].

"(d) Following the first prehearing conference,
the presiding officer [shall] should enter an
order establishing a tentative set of hearing
dates [, establishing a plan and schedule for
discovery,] and addressing other matters deemed
necessary."

1w/”3. As proposed, Subsection (e) would establish time
limits on each party's right to cross-examine witnesses
before discovery is —complete and before the parties’
positions on the issues ‘are finalized. The OCA believes
this to be very unreasonable and that it could severely

affect a participant's ability to present its case.

Subsection (e) should be amended to read as follows:
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(e) The second prehearing conference [shall]
should be scheduled not fewer than 10 days prior
to the first scheduled evidentiary hearings to do
all of the following:

(1) Resolve outstanding discovery
disputes.

(2) schedule order of witnesses.

[(3) Establish time limits for .cross
examination of witnesses.]

[(4)] (3) Incorporate stipUlatiOns' in
recorad. :

[(5)] (4) Resolve any other matters."

Subsection (f) of this section would require each
participant to state its position on all issues before the
conclusion of the discovery process and before the utility's
case is subjected to cross-examination. The OCA believes
that this is unreasonable ‘and unrealistic. .At the time of
the proposed second prehearing conference, the OCA believes
that each participant could outline the issues as they then
appear; however, the OCA strongly opposes any attempt to
limit the issues to those that appear prior to the testing
of the utility's case in chief and prior to the conclusion

of the discovery process.
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The OCA recommends that subsection (f) be amended

to read as follows:

"(f) Combined with the second prehearing
conference [shall] should be a settlement
conference for the purpose of discussing
settlement of the case or stipulation of
certain issues. Participants, except the
filing utility, must serve and file on other
participants on_or before the date of the
conference, a statement of position [at least
5 days before the date scheduled for the
second prehearing conference] which ({[fully
and completely] identifies the .issues as they
then appear {[and states the participant's
position on each stated issue]. Included
shall be a listing of the names and addresses
of the witnesses each participant then
intends to call and [the] their proposed area
of testimony. [as they then appear.]"

In subsection (g), the sexually exclusive language must

be removed. See comments to §1.4(b).

Section 5.233(a) Sexually exclusive language must be

removed. See comménts to §1.4(b).

Section 5.241(a) The phrase "in whose behalf" should be

replaced with "on whose behalf."

Section 5.242(b) The phrase "in whose behalf" should be

replaced with "on whose behalf."

Section 5.253(a)  Replace the word ‘"therefore" with

"therefor."
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Section 5.303 The OCA believes that the time 1limits

provided in this section serve to delay substantially the
resoLution of a matter. The OCA believes that an
appropriate time period would be 15 days, rather than the 30

days specified herein.

Section 5.304 The OCA believes that interlocutory review of

discovery matters should be governed by the general
provision for interlocutory review in sections .5.301 through
5.303, as discovery matters may affect the presentation of a
party's entire case. The OCA does not see a justification
for a special procedure for discovery matters; therefore,

section 5.304 should be deleted in its entirety.

Sections 5.321 through 5.373-Discovery Rules.

OCA has proposed a set of comprehensive revisions
to the PUC's proposed rules for discovery in PUC
proceedings. These suggested changes are designéd to take
account of the special nature of litigation before the PUC
and to revise rules» applicable to civil proceédings to
conform to the wunique circumstances present in such
proceedings. As has been more fully discussed in previous
comments that OCA has submittéd with respect to these
discovery -rules, the discovery rules applicable to general
civil cases are inappropriate for application to PUC cases.
In almost every PUC case one party is in possession of .all

or virtually all of the relevant data regarding the case and
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the other party or parties must seek out those data. This
means that any discovery rules that are overly formalistic
and which create long time delays for the receipt of
information will work a substantial prejudice to the party
or parties without the information. Fairness requires that
discovery rules applicable to PUC procedures recognize this
fact. .

Moreover, in many PUC proceedings, especially in
rate proceedings, time deadlines are mandated by statute.:
This means that any delays 1in receiving relevant
information, either because of unresponsive or overly
technical answers to discovery or long battles over
technical objections, will be detrimental to the party
seeking information. Rules of discovery should be designed
to minimize these potential problems and encourage an
efficient and fair information gathering process.

For these reasons, QOCA has attempted to revise the
proposed rules to make them consistent with the realities of
practice before the Public Utility Commission. The changes
that OCA has made are designed to take account of special
circumstanées present in PUC proceedings and which,
apparently, were not considered in the originally proposed
draft of the rules.

The OCA has made these comments, or similar
comments, in several previous submissions with respect to
the PUC proposed rules on discovery. Comments in Opposition

to the Proposed Rules were filed before the Commission at
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the time they were submitted for publication, and to the
House and Senate Consumer Affairs Committees when ‘they
~reviewed the rules after they were released for ﬁublication.
Similar comments were presented to the 1Independent -
Regulatory Review Commission at the time that they reviewed
the Commission's procedural rules. As the Commission is
aware, the IRRC rejected the Commission's proposed
procedural rules because of its concerns with the proposed
discovery sections.

OCA has set out the proposed changes -in the
present draft in a separate appendix to these comments
(Appendix "AY). The following will provide a short
description and justification for each of the changes that
OCA is proposing in the discovery sections.

Section 5.321. Scope.

section (a). This ‘change would ~ make the general
statement that a presiding officer may vary the provisions
of the discoverylsections applicable to any case before the
Commission. The present language restricts this -to rafe
proceedings. There is no reason why the presiding officer
should not have the discretion to vary discovery rules in

all cases when justice requires.

Section 5.321(b). Scope Generally. This change would
make clear that discovery is available for participants as
well as against participants in a proceeding before the

Commission.
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Section 5.321(e). Purpose and Methods. OCA proposes

that an additional type of discovery--on-the-record data
requestSejbe added to the discovery section. The change in
Section 5.321 .simply acknowledges the additional method of
discovery. This discovery method is further discussed in a
proposed section 5.351.

Section 5.323. Trial Preparation Material. OCA has

added language which would exempt from discovery preliminary
or draft versions of written testimony submitted by expert
witnesses as well as documents reflecting clains
contemplated for inclusion in written testimony but not
included in the final wversion. Because the proceedings
before the Commission utilize written direct testimony of
experts to a much greater extent than in civil proceedings,
allowing discovery of drafts of testimony would inhibit the

////free exchange of ideas and information between parties and
their expert witnesses.

Section 5.323(b). This change clarifies that the only
written statements that are discoverable pursuant to this
section are formal statements prepared by a party or a
witness and signed by that individual.

Section 5.324. Discoveny of Expert Testimony.

OCA's proposed -changes here limit the applicability of this
section in rate cases to the first part only, which allows
for the discovery of the names of expert witnesses who have
participated or intend to testify in the proceeding. The

second section dealing with discovery of summary of the
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expert witness testimony is an overly technical and
unnecessary process which would only further complicate the
ratemaking process.

Subsection (d). OCA proposed the removal of this
language in its entirety. While under OCA's proposal (see
§5.324(a)) this section would no longer apply to rate
proceedings, it would -be inappropfiate even in non-rate
proceedings to limit an expert witness' ability to
supplement his or her testimony only to situations .where
facts can be reasonably shown to have changed after the
ﬁreparation of the testimony. There are other instances in
which the need for changes in testimony arise which do not
fall into this very limited category.

Section 5.331. Sequence and Timing of Discovery.

Section 5.331(a). This section has been changed

to allow a participant, or a person who has formally applied

to be a participant to initiate discovery without awaiting a

formal ruling on the motion for party or participant status.
This eliminates the ability of a respondent to block an
interested person's discovery rights simply by opposing his
or her participation in the proceeding.

Section 5.331(b). OCA has proposed changes in
this section which are absolutely necessary for a rational
and fair trial of rate proceedings. First, OCA has
eliminated the admonition that all discovery must be
completed as soon as possible. Language establishing the

timely completion of discovery as a goal rather than a rule
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has been substituted. Moreover, OCA has proposed a change
to eliminate the requirement that all discovery be completed
before hearings begin. This is simply unworkable in a rate
proceeding and could easily lead to widespread prejudice to
intervenors' due process rights. Instead, OCA has added
ianguage which would establish a reasonable limitation on
discovery 1in rate proceedings, prohibiting, except in
special circumstances, discovery directed to the initial
filing material of a utility once evidentiary hearings have
begun.

§5.341. Written Interrogatories To A Party.

Changes proposed by OCA here include elimination of the
requirement that an original and two copies of written
Ainterrogatories be served upon a party and that
interrogatories must be prepared in a fashion to "leave
space" to. respond to the interrogatory on the same sheet of
»papef. These rules appear to have no logical purpose, are
unnecessary and would only serve to complicate unduly the
discovery.~process. Moreover, in rate proceedings this
requirement would be totally unworkable since
interroéatories can- be voluminous and interrogatory answers
can be bigger still.

§5.341(b). This section has been changed to
reflect the current practice before the Commission. Copies
of interrogatories should be filed with the Secretary of the
Commission and a copy should be filed with the presiding

officer unless the presiding officer directs to the
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contrary. Again, in rate and other types of proceedings,
interrogatories themselves can be voluminous. In many cases
a failure to provide copieé initially to the Administrative
Law Judge could needlessly delay actions oﬁ objections or
other motions dealing with the discovery. '

§5.341(c). Changes proposed in this section
include specific recognition that interrogatories may ask
for the production of documents, and that such a reque;t
will not be grounds for objecting to the interrogatory and
refusing to respond. Requiring an overly formalistic
separation between an "interrogatory" and a "request for
production of documents" is irrational and would needlessly
complicate and deiay time-urgent proceedings.

| The second major change proposed in this section
is to eliminate the present proposal that interrogatories
may only be introduced in the record for impeachment
purposes and that if interrogatories are to be admitted for
any other purpose, a motion “upon ten days written notice to
other parties" must be made. -Again, in rate proceedings,
and in virtually every other type of information gathering
case before the Commission, such a rule has .little
justification. Interrogatory answefs.are a valuable way of
gleaning data and information about the Company's accounting
and operations. Such information 1is «crucial to the
development of the .intervening parties' cases. In many
instances the only way to insert such data into the record

is to move .into the record the answers to interrogatories.
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Requiring some formalistic motion and sﬁecial notice in an
expedited hearing process would create substantial prejudice
to the parties seeking to have the information admitted into
the recor&. |

OCA does not propose to eliminate the language in
this section which establishes that answers to
interrogatories are not admissible per se. OCA does not
believe that any interrogatory answer supplied by a party or
a participant should be automatically moved'into the recorgd.
Instead, OCA proposes that the rule be changed to make clear
that the presiding officer may reguire that the relevance
and basis for admission must be demonstrated before an
interrogatory answer can be made part of the record.

§5.341(d). OCA proposes the elimination of this
section in its entirety. Interrogatories are a crucial
method of obtaining necessary ‘data in order.for parties to
respond to ‘the positions of wutility companies in PUC
proceedings. Any statement that interrogatories can be
limited would create the potential that the discovefy rights
of OCA or other intervenors might be unfairly limited.
Moreover, the discovery rules already contain a limitations
section (see §5.361) which would provide to any participant
the ability to object to an -interrogatory or a set of
interrogatories because they are burdensome; therefore, the

language proposed in Section 5.341(d) is unnecessary.
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Section 5.342. Answers Or Objections To Written

Interrogatories By A Participant.

Section 5.342(a). The first change proposed by
OCA is to eliminate references to responses to
interrogatories being "inserted in the space provided by the
requesting party on the interrogatories that are submitted
to the respondent." .Additional requirements for answers to
interrogatories have been added to reflect both current
practice before the Commission and the necessities of rate
proceedings. First, the OCA proposes that answers should be
required first to restate the interrogatory which is being
answered. Secondly, in rate cases, the interrogatory should
designate the person or persons who will be responsible for
responding to future interrogatories with respect to that
answer. While interrogatories should be required to be
answered under oath and an affidavit should be attached,
those affidavits many times do not provide an easy reference
to the employee or employees of the respondent who are
responsible for preparing the interrogatory and to whom
additional questions can be addressed regarding that
interrogatory. This requirement would be very simple for
the respondent to comply with.

§5.342(b). OCA has .proposed a number of changes
with respect to objections to interrogatories. Most
importantly, OCA proposes that objections be clearly
identified as such and be separated from -answers to

interrogatories. This would prevent the practice that
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sometimes occurs where the party responding to
interrogatories waits for the full period of time in which
to respond to discovery requests and then responds .by
objecting to a question. In many instances the objection is
not even clearly identified and is buried in a multi-page
answer to other interrogatories. This creates needless
delays that can in many cases inhibit the ability of the
requesting party to prepare its case.

The second change proposed by OCA is a requirement
that objections must identify the interrogatory or part
thereof deemed objectionable and the specific grounds for
the objection. It also requires that the objection shall
include a description of the facts and circumstances
purporting to justify the objection. This requirement is
necessary because in many instances objections are made by
simply stating that the request is "bﬁrdensome" or that the
request is made in "bad faith."” 1In an expedited procgeding,
where time 1is of the essence, such objections can cause
-needless delay and hinder the ability of the opposing party
to respond to the objection in a meaningful way.

§5.342(c). OCA has proposed different <time
deadlines for responses to interrogatories and objections.
OCA proposes that in rate proceedings, answers to
interrogatories should be due within 15 calendar days, and
for other proceedings such answers should be due within 20
days. OCA has also included a provision which would allow
the presiding officer to modify such time periods when a
motion is made to do so.
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OCA has also proposed that a different time limit
be imposed upon the Submission of objections. OCA proposes
that all objections be made within 7 days of the service of
the interrogatory. There is no reason why a party would
need the same amount of time to object to an interrogatory
as it would to prepare a substantive answer. An objection
based upon a legal position can be made fairly quickly.
Once the objection is made, the requesting party can then be
on notice that additional negotiations are necessary with
the respondent, or that it must make a formal motion to the
presiding officer to demand a response.

OCA has proposed some additional language which
would make clear that a party answering interrogatories does
not have the right to wait until the deadline to submit all
answers at the same time. If some parts of a set of
interrogatories can be answered sooner than others, those
answers should be supplied as soon as possible.

§5.342(d). The major change made by the OCA in
this section 1is to add language which. would require a
presiding officer to rule upon a motion to compel a response
to interrogatories within 10 days after its filing. Again,
because most proceedings before the Commission are time
urgent, .it is crucial that an expeditious resolution of any
discovery controversy be made. While ALJ's normally respond
expeditiously to motions to compel, this proposed change
would establish an administrative right to such an expedited

ruling. Again, this would ‘insure that the parties seeking
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information from utility companies would be able to receive
it in a timely fashion and would‘hbt.be unduly prejudiced by
discovery battles initiated by utility companies.

OCA has also proposed the elimination of language
which now states that a presiding officer may order that
interrogatories may not be answered until after other
designated discovery has been_ completed or until a
prehearing conference or some later time. While this power
is implicit to the pfesiding officer, OCA believes that such
formal recognition of such right could encourage mischief.
OCA does not believe it would be appropriate for the ALJ,
for example, to order that discovery be stayed until a
prehearing conference, at which time the presiding officer
could delve into the final positions of the parties that
would be ©put forth using the information sought in

discovery.

§5.349. Request For Documents, Entry For Inspection

And Other Purposes.

§5.349(d). OCA has changed the time 1limits
applicable to responding to requests for production of
documents, etc. to make them consistent with the time limits
proposed to interrogatory  answers. OCA has also -added
language to make any changes in those time limits consistent
with the procedure for changes in time limits applicable to
interrogatories. Objections to requests for documents would
also be consistent with the procedure proposed for

interrogatory answers. OCA has proposed additional language
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which would make clear that a respondent could not object to
an interrogatory solely because it did not clearly identify
the fact that it was making a "request for production of
documents." This is important if technical objections to
interrogatory answers are going to be minimized.

§5.351 (Proposed). OCA is proposing the addition
of a section to recognize a type of discovery which is
regularly used in PUC proceedings and is an important method
of obtaining data. OCA proposes that "on-the-record data
requests" be formally recognized as a legitimate means of
discovery in PUC proceedings. Such a method of discovery is
necessary because of -the limited time in which discovery may
be ‘conducted in virtually all PUC proceedings. wWhen
discovery is limited in such a way, there is -a real
possibility that there will be insufficient time to review
interrogatory answers so as to clarify or make additional
.requests as a result of.those answers. On-the-record data
requests are a method of requesting data from a witness who
is testifying on the étand, when there is no other
reasonable method of obtaining that data discussed by the
witness in answer to a question, considering the time limits
that were applicable to the discovery.

This type of discovery is particularly necessary
in rate proceedings where the respondent, the utility
company, has access to and control of all data necessary for
intervenors to try their cases. No matter how diligent and

comprehensive initial discovery is, there invariably are
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instances in which discovery requests are not answered
completely by the respondent or are answered in a way that
construes the dquestion differently than what .had been
intended. During cross-examination, it frequently occurs
that a witness then clarifies the interrogatory response and
reveals that data, studies or information necessary to the
preparation of a §articipant's case do indeed exist. It is
perfectly appropriate, OCA submits, to, at that point,
request that the witness provide those data in a timely
fashion.

OCA has attempted to construct a framework for
such on-the-record data .requests which would clearly
identify the instances in which such a procedural tool can
be used and would limit the tool to appropriate instances.
Under OCA's draft, on-the;record data requests would not be
permitted to be directed at any part of the initial filing
requirements for the wutility. This would insure that a
participant could not use on-the-record data requests as a
means of circumventing the limitations on discovery that OCA
has proposed be implemented for rate proceedings. (see
§5.331(b)).

§5.361. Limitations of Scope, Discovery And

Dgposition.

OCA has proposed two. major changes to this section
as the PUC has proposed them.

§5.361(a)(5). OCA proposes the elimination of the
language suggested by the PUC which would establish that

~
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discovery could be limited when it was "sought by a person
or entity tha£ is not Treasonably 1likely to actively
participate in the proceedings." There is absblutely' no
reason for ‘this kind of 1limitation. Any party or
participant who has a right to participate in the proceeding
is entitled to full and complete discovery rights. If a
participant decides to limit its participation to simply one
issue or part of an issue, there is absolutely no reason why
it should not be permitted to do so without running the risk
of having its ability to conduct discovery 1limited or
eliminated.

In OCA's experience there are many instances in
which a variety of parties participates on a very limited
basis in rate proceedings. For example, consumer groups may
participate on just one issue in a rate proceeding, and
trade groups, industrial or commercial customers have also
been known to participate on a very limited .basis. Since
there is no definition of "active participation" included in
the rules, those groups could have their discovery rights
eliminated if this .part of the rule is allowed to be
published as proposed. Moreover, if there is a legitimate
reason for opposing the discovery of ‘a particular party, for
example, because the party is in fact going to use the
information for some other proceeding, there are other
limitations which would allow the utility to respond to the

discovery.
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§5.361(b) (Proposed). OCA proposes that
additional language be added to the limitations to make
clear that discovery cannot be limited solely because the
discovery request requires the compilation of data or
information which the answering participant does not
maintain in the precise format requested. Many times
utility companies will object to a request because it would
require them to arrange data that is readily available and
easily compiled in a way that is different from the manner
in which they normally compile the data. If such a request
is not unduly burdensome and oppressive, the utility should
not be permitted to oppose such a request merely because it
requires a different format.

Similarly OCA proposes language which would make
clear that a particiéant would not be able to object to a
discovery request solely because it requires that a special
study or analysis be conducted. This .is particularly
important in instances in which a utility has presented
evidence or positions based on the product of a computer
model which is not available to other participants. Again,
this would not mean that a participant could not object to
such a discovery requests if it required a burdensome and
costly study, only that the request to prepare such a study,
in and of itself, would not be grounds for objection.

§5.372. Sanctions-=Types.

§5.372(b). OCA has added a section which would

make explicit a sanction which is commonly used in rate
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proceedings. Since the most prejudidial consequence of a
failure to respond to discovery requests within the time
limits required is that the requesting party is denied the
ability to ‘prepare its case in a timely fashion, one
sanction which should be available is that the requesting
party's time deadlines for subritting testimony or

cross-examination of respondent's witnesses be delayed.

Section 5.401(a) Sexually exclusive language must be

removed. ‘See comments to §l.4(b).

Section 5.402(b) The OCA does not believe that documents

which are merely marked for identification should be
admitted into evidence. In order for a document to be
received in evidence, it ought to be specifically moved into
evidence, thereby giving participants an opportunity to
object to the admission of the document. Section 5.402(b)
should be replaced with the following:

"(b) In order to be received into’

evidence, an exhibit shall be marked for

identification and moved into evidence
in accordance with §5.402(a)."

Section 5.406 The OCA believes that this provision is much

too broad. Public documents should only be received into
the record when  they are shown to be relevant to the
proceeding. Additionally, such documents ought to be made
available to participants when so requested. 1If such is not

the case, many participants may not have .access to items
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placed in the record. This provision will also discourage
any potential abuses of this rule. Paragraphs (a)(l) and
(a)(2) should be amended, a new subsection (b) should be
added, and former subsection (b) should be amended as shown
below:

"(1) A report or other document on file

with the Commission which is relevant to
the proceeding; or"

"(2) An official report, decision,
opinion, published  scientific or
economic statistical data or similar
public document which_ is issued by any
governmental department, . agency,
committee, commission or similar entity
which is shown by the offeror to be
reasonably available to the public
and relevant to the proceeding."

"(b) Notwithstanding the provisions of §5.406(a),
a party or participant who offers into evidence a
public document shall provide ‘a copy of such
document to each party or participant who requests
a copy."

W [(b) Subsection (a) supersedes] (c) Subsections
{a) and (b) supersede 1  Pa. Code §§35.165
(relating to public documents) and 35.166
(relating to prepared expert testimony)."

Section 5.407(a)(1) Sexually exclusive language must be

removed. See comments to §l1.4(b).

In the fourth line, the words "the copies" should

be replaced with "such copies."

Section 5.408(a) The OCA believes that official notice

‘before the Commission should be limited to matters similar

to those of which a court could take judicial notice. The
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Commission has expertise on many matters which are the
subject of litigation before it; however, it ought not to be
permitted to take official notice of contested "“facts."
Subsection (a) should be amended to;read as follows:

"(a) Official notice may be taken by
the Commission or the presiding officer
of matters that mnmight be judicially
noticed by the courts of this
Commonwealth [or any matters as to which
the Commission, by reason of its
functions, is an expert]. ..."

Section 5.412 OCA proposes that this section be amended to

make clear that the requirement that written testimony'be
presented to all parties 20 days prior to the day on which
the testimony would be subject to cross-examination or
authenticated would not apply to rate proceedings. Such a
time period is much too long for the expedited rate process.
Such time 1limits should be established by the presiding
officer based on the particular circumstances present in
each case. The following language is proposed:

§5.412. Written testimony.

k kX

(d) Except in rate proceedings [Clross-
examination of the witness presenting
vwritten testimony shall proceed at the
hearing at which the testimony or
exhibit is authenticated if, not. less
than 20 days prior to the hearing,
service is made upon each participant of
record, unless the presiding officer for
good cause otherwise directs.

In rate proceedings the presiding
officer shall establish the schedule for
the submission and presentation of written
testimony and cross- examination.!
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Section 5.414(a) In the third sentence, the word

"preferred" should be replaced with '"proffered." In the
fourth sentence, the word "proferred" should be replaced

with "proffered."

Section 5.415(b) Sexually exclusive language must be

removed. See comments to §l.4(b).

Section 5.482(a) Sexually exclusive language must be

removed. See comments to §1l.4(b).

Section 5.485(a) Sexually exclusive language must be

removed. See comments to §l.4(b).

Section 5.501(a)(2) 1In order to facilitate the argument of

a case, -the OCA believes that the party with the burden of
proof should address 1in 1its main brief the evidence
presented by other parties in opposition to that 'party's
proof. Because of the simultaneous briefing schedules
usually adopted by the presiding officer, such arguments are
often 1left for reply briefs, and thus, the other
participants lose their right to respond to such arguments.
‘Paragraph (a)(2) should be amended to read as follows:

“(2) An argument preceded by a summary.

The party with the burden of proof

shall, in its main or initial brief,

completely  address, to the extent.

possible, every .issue raised by the

relief sought, [and] the evidence

adduced -at hearing, and all-other parties!'

evidence presented in opposition to that
party's proof."
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Section 5.502 1In subsection (b), the word "burdon" should

be replaced with "burden. " In  subsection (c), the word

"therefore" should be replaced with "therefor."

Section 5.535 The OCA believes that each party ought to

have the right to file reply exceptions in all proceedings.
Such a filing provides the only opportunity to respond to
issues raised in exceptions to the initial or recommended
decision. Before exceptions are filed, the parties cannot
be certain of the grounds on which others will take
exception to the decision; therefore, §5.535 should be
replaced in its entirety with the following:

"Each participant shall have the right

to file replies to exceptions in all

proceedings before the Commission. Such

replies shall be filed within 5 days of
the date of service of the exceptions."

Section 5.537 Where all participants do not join in a

settlement, at the very least they should be given the right
to file exceptions to the recommended decision. Only where
all participants join in the proposed settlement can
exceptions be waived. Section 5.537 should be replaced in
its entirety with the following:

"Except where all participants are

parties to a settlement, settlements to

rate proceedings will be subject to the

same right to file exceptions and

replies to exceptions provided in this
Subchapter H."

Section 5.540 There should be some provision for a time

period related to Commission action on initial decisions in
accordance with 66 Pa.C.S. §335(a). That provision states:
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When the presiding officer makes an
‘initial decision, "that decision then
shall be approved by the commission and
may become the opinion of the commission
without further proceeding within the
time provided by commission rule.

OCA proposes that a new section be added to this
subchapter which sets forth a specific, reasonable time
period for such opinions +to become opinions of the
Commission, as follows: '

"§5.540. Initial decisions becoming
a commission Oplnion.

.An initial decision issued by ‘a presiding
officer pursuant §335(a) of the Act shall
become the opinion of the commission with-
out’ further proceeding six months from

the date of .that decision, unless the
commission orders otherwise.
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Appendix "A"Y
OFFICE OF CONSUMER ADVOCATE

DRAFT REVISIONS TO PUC PROPOSED DISCOVERY RULES

Subchapter D. DISCOVERY
GENERAL
§5.321. . Scope.

(a) Applicability. This chapter applies to on the
record proceedings brought by or .before the Commission. [In
rate proceedings,] The presiding officer may vary provisions
0of this subchapter as justice requires.

(b) Scope generally. Subject to this subchapter, a
'participant'may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it related to the claim or
defense of the party seeking discovery or to the claiﬁ or

defense of another party[,] or participant, including the

existence, description, nature, contents, custody, condition
and location of any books, documents, or other tangible
things and the identity and 1location of persons having
knowledge of a discoverable matter. It is not ground for
objection that the information sought wili be inadmissible
at hearing if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

* k %

(e) Purpose and methods. A participant may obtain

discovery for the'purpose of preparation of pleadings or for
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preparation or trial of a case or for use at a hearing upon
petition or motion, or for any combination of these
purposes, by one or more of the following methods:

(1) Depositions upon oral examination or written
interrogatories.

(2) Written interrogatories to a participant.

(3) Production of documents and things and entry for
inspection and other purposes.

(4) Requests for admission.

(5) On-the-record data rquests.

* k %k

§5.323. Trial preparation material.

(a) Generally. Subject to this subchapte?, a
participant may obtain discovery of any matter discoverable
under §5.321(b) (relating to scope) even though prepared in
anticipation of litigation or hearing by or for another
participant or by or for that other garticipant's
representative, including . the participant's attorney,
consultant or agent. The discovery shall not include
disclosure of the mental impressions of a participant's
attorney or the attorney's conclusions, opinions,'memoranda,
notes, summaries, legal research or legal theories. With
respect to the representative of a participant other than
the participant's attorney, discovery shall not include
disclosure of the representative's mental impressions,
conclusions or opinions respecting the value or merit of a

claim or defense or respecting strategy or tactics[.] or



p;eliminary or draft versions of written testimony or state-

ments, exhibits, or claims contemplated for inclusion in

written testimonyL whether or not a final version of such

testimony is submitted in the proceeding.

{b) sStatements. Upon written request, a participant
is entitled to immediate receipt of .a photostatic copy or
like reproduction of a statement concerning the action or
its subject matter previously made by that participant,
another participant party or a witness. If the statement is
not provided, the participant may move for an order from the
presiding officer. For purposes of this subsection, a
statement previously made is one of the following:

(1) A written statement signed f{or otherwise adopted
or approved) by the person making it; or

*x % %

§5.324. Discovery of expert testimony.

* % X%

(ii) Except in rate proceedings, [T]he other

_participant to have each expert so identified state the
substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each
opinion. The participant answering the interrogatories may
file as.  an answer. a report of ‘the expert, have the
interrogatories answered- by the.expert or provide written
direct testimony of the expert: The answer, separate report

or testimony shall be signed by the expert.
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* % %

(c) To the extent that the facts known or opinions
held by an expert have been deVeloped in_ discovery
proceedings under subsection (a), (1)(ii) the expert's
direct testimony at hearing may not be inconsistent with or
go beyond the fair scope of the testimony in the discovery
proceedings as set forth in the expert's deposition, answer
to an interrogatory, separate report, written direct
testimony, or supplement thereto. The expert shall not be
prevented from testifying as to facts or opinions on matters
on which the expert has not been interrogated ' in the
discovery proceedings.

* % %

[(4d) Thé ahswering participant may supplement answers
only to the extent that facts, or opinions based on those
facts, can reasonébly be shown to have changed after

preparation of the answer.]

TIMING AND SUPPLEMENTAL
RESPONSES
§5.331. Sequence and timing of discovery.

[(a) In order to conduct discovery, a participant
other than Commission staff must be a party in the
proceeding as set forth in §5.361(e) (relating to limitation
of scope of discovery and deposition).] Commission staff
may initiate discovery at an earlier time but is subject to

the limitation of subsection (b). Any participant or any
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person who has formally applied to the Commission for party

or participant status may conduct discovery.

(b) [Discovery shall be initiated] Participants shall

endeavor to initiate discovery as early in the proceedings
as reasonably possible. [In no' event shall discovery be
available after commencement of hearings, except upon
demonstration, by the participant seeking discovery, that
the subject matter on which diséovery is sought could not
reasonably have been known prior to .hearing.]) In rate

proceédings, initial discovery directed to data or information

supplied by the public utility at the time of the initiation

of the proceeding shall be submitted to the respondent no

later than the commencement of evidentiary hearings.

Discovery directed to any other matter shall be available

throughout the course of evidentiary hearings. In all other

proceedings limitations upon the timing of discovery may be

established by the presiding officer upon motion of a

Aparticipant.
§5.332. Supplementing responses.

k. k %

(3) A duty to supplement responses may be imposed by
ordér of the presiding officer, agreement of the
participants, or at a time prior to hearing through new

requests to supplement prior responses.



TYPES OF DISCOVERY
§5.341. Written interrogatories to a party.

(a) Subject to the 1limitations provided by §5.361
(relating to limitation of scope of discovery and
deposition), any participant may serve upon any other
participant [the original and two copies of] written
interrogatories to be answered by the participant served is
5 public or private corporation or similar entity or a
partnership or association, by any officer or agent, who
shall furnish such information as is available to the
participant. [Interrogatories shall be prepared in such
fashion that sufficient space is provided immediately after
each interrogatory for insertion of the answer or objection,
if answers reasonably may be expected to be short.
Otherwise, space for an answer need not be provided.]

[{(b) Interrogatories shall not be filed with the
Commission nor shall a copy be served upon the presiding
officer. A copy of interrogatories shall be served on all

participants.] A copy_of any .interrogatories filed shall be

filed with the Secretary of the Commission and upon the

presiding-officer unless the presiding officer directs to

the contrary. A.copy of interrogatories shall be served

upon all the participants.

(c) Interrogatories may relate to any matters which
can be inquired into under §§5.321, 5.323 and 5.324
(relating to scope, trial preparation material, discovery of"

~expert testimony) and may include requests that the answering




party provide copies of documents without making a separate

request for the production of documents pursuant to §5.349.

[and}l The answers may be used by any participant for [the]

any appropriate purpose [of contradicting or impeaching the
answering person as a witness. Otherwise, answers may,] SoO.
far as admissible under 42 Pa.C.S. §§6101-6112 (relating to

rules of evidence) or other applicable rules of evidence.

[be used or admitted only upon 10 days written notice to
other parties prior to their use.] Answers shall not be

admissible per se in a proceeding. The presiding officer may

require that [T]he relevance and basis for admission [must]
be demonstrated by the moving participant.

[(d) Interrogatories served by a participant on anothef
participant shall be the minimum number necessary for trial
preparation. A participant upon whom interrogatories are
served, upon a showing that the interrogatories are
burdensome or in bad faith, may request that the presiding
officer limit the number of interrogatories.]

§5.342. Answers or objections to written interrogatories by
a'participant.

(a) Answers to an interrogatory shall be in writing

and shall be submitted under ocath. [If sufficient space has

been provided, answers shall be inserted in the space
following the interrogatory. 1f space is insufficient,
answers provided shall be preceded by the full text of the

interrogatory to which it responds.] Interrogatories shall



be answered fully -and completely unless an objection 'is

made. The answer should first restate the interrogatory which

is being answered. The interrogatory answer must designate

the person or persons who will be responsible for responding

to future inquiries with respect to that answer.

(b) [If objected to, the reasons for the objection to
an interrogatory shall be stated in lieu of an answer.]

1f a participant objects to an interrogatory such objection

in lieu of answer shall be distributed in the same manner as

an_answer to an interrogatory, except that objections shall

be distributed separately from answers to interrogatories.

Objections shall identify the interrogg;oty or part thereof

deemed objectionable and the specific ground for objection.

The objection shall include a description of the facts and

circumstances purporting to justify the objection. Objections

shall be signed by the attorney making them. An
interrogatory otherwise proper is not objectionable solely
because an answer will involve an opinion or contention that
related to a fact or the application of law to fact. The
statement of an objection shall not excuse the answering
participant from answering remaining interrogatories or

subparts thereof to which no objection is stated.

(c) The answering participant shall file with the

Secretary a copy [the original] of the answers to the inter-

rogatories together with the number of copies required to be

‘filed by the Secretary [of the interrogatories and answers

‘and objections] within [20] 15 days for [Category 1] rate



proceedings {[cases] and ([30] 20 days after service of the
interrogatories for all other cases. Time periods (shall]

may be modified [extended] by the presiding officer, on motion,

or upon agreement of the parties, as required by the volume

of material and effort necessary to answer interrogatories.
The answering participant shall at the same time serve a

copy on all other participants. Objections filed in lieu of

answers to interrogatories shall be filed with the Secretary

within 7 days of service of the interrogatory except as agreed

by the parties or ordered by the presiding officer. No parti-

cipant may refrain from providing an answer or answers to

interrogatories because other interrogatories propounded by

the participant at the 'same time are not available for

distribution. [Except as otherwise agreed by the

participants or order of the presiding officer, the answers
and objections to another participant's interrogatories
shall be served simultaneously and in one filing rather than
provided at different times or comingled with answers to
interrogatories of other participants. ]

(d) The participant submitting the interrogatories may

move that the presiding officer dismiss an objection ‘and

direct that the participant be compelled to answer the
interrogatory. [be answered.] [The presiding officer may
also order that an interrogatory need not be answered, if at
all, until after other designated discovery has been
completed or until a prehearing conference or other later

time.] The presiding officer shall rule on such motion within




10 days of its filing, unless the presiding officer proposes,

and the party filing the motion agrees, that the time period

be extended.

§5.343. Procedures in deposition by oral examination.

* % % |
§5.349. Requests for documents, entry for inspection and
other purposes.

* % %k

(d) The participant upon whom the request is served
shall serve a written response within [20] 15 days for

[Category I] rate proceedings [cases] and [30] 20 days after

service of the request for all other cases. Time periods

shall be extended by the presiding officer, on motion, as

required by the volume of material and efforts necessary to
comply with the request. The response shall state that
inspection and related activities will be permitted as

requested. If the request is objected to, such objection

shall be made consistent with §5.342(b). .A participant

may request another participant to produce and or inspect

documents as part of an .interrogatory filed pursuant to

§5.342. No objection to a request for. production of

documents shall be permitted or entertained on the ground

that the request was made as part of an interrogatory filed

pursuant to §5.342 or that the request was not properly

identified as a_request for the production of documents

under this section. [the reasons for objection shall be

stated.] [If objection is made to part of an item or
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category, the part shall be specified.] The participant
submitting the request may move for an order under §5:371
(relating to sanctions--when applicable) with respect to any
objection to or other failure to’' respond to the request or
any part thereof, or failure to permit inspection as
requested.

§5.350. Request for admissioms.

k X %k

§5.351. On-the-record data requests~-During the course

of a rate proceeding a participant may request that a witness

‘provide information or documents at a later time as part of

the witness' response to a question posed during cross-

examination. Such a request may be made~oral;y,6r in writing

50 long as the written request is presented at the time the

witness appears for cross-examination. An oral request may

be confirmed in writing by the participant making the request.

The procedures for written interrogatories in §5.342 shall be

applicable to on-the-record data requests, except that answers

shall be supplied as soon as possible after the request, but

in any event no later than 10 days after the request is made,

unless the presiding officer modifies the time period for good

cause shown. Any objections to such a request must be

made at the time that the request is made. Limitations

established in or pursuant to §5.331(b) shall be applicable

to on-the-record data requests.
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LIMITATIONS
§5.361. Limitation of scope of discovery and deposition.

{a) No discovery or deposition shall be permitted
which:

(1) Is sought in bad faith;

(2) Would cause unreasonable annoyance, embarrassment,
oppression, burden or expense to the deponent or any person
or participant;

(3) Relates to matter which is privileged;

(4) Would require the making of an unreasonable
investigation by the deponent or a participant or witness;
or,

[(5) Is sought by a person or entity that is not
reasonably likely to actively participate in the
proceedings. ]

(b) In rate proceedings, discovery shall not be limited

pursuant to paragraph;a) solely because the discovery request

requires the compilation of data or information which the

answering participant does not maintain in the format requested,

in the normal course of business. Nor shall discovery be

limited sclely because the discovery request requires that the

answering participant make a special study or analysis,

if such a study or analysis cannot reasonably be conducted by

the participant making the régggSt.

§5.363. Stay of proceedings.

The filing of a motion for a protective order

shall [not] stay the deposition, production, entry on land
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or other discovery to which the motion is directed [unless

the) if the presiding officer rules on the request for

protective order within .the time p;escribed'fdidrulings on

motipns to compel responses to interrogatories established

in §5.342(d), [unless the presiding officer shall, for good

cause, so order.]

§5.372. Sanctions=--types.

* X %

(b) In addition to the sanctions available in paragraph

a), in rate proceedings, when a participant fails to file

answers to discovery requests in the time required by this

subchquef, or in the time authorized in the proceeding if

the time periods have been amended by order of the presiding

officer, the participant posing the discovery may request

that the hearing schedule be .delayed, or that the deadline

for the filing of the participant's testimony be delayed, or

that some other order be issued in order to insure that the

requesting participant has a sufficient and reasonable oppor

tunity to prepare its case, consistent with any time. con-

straints for the trial of the proceeding established by

statute, rule or order.

[(b)] (¢) A witness whose identity has not been
revealed as provided in this chapter shall hot be permitted
to testify on behalf of the defaulting party at hearing on
the action. If the failure to disclose the identity of the
witness is the result of extenuating circumstances beyond
the control of the defaulting participant, the presiding
officer may grant a continuance or other appropriate relief.
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212 LOCUST STREET
P. O. Box 999

HARRISBURG, PA. 17108

(717) 255-7600

July 2, 1984

Jerry Rich, Secretary
Pennsylvania Public Utility Commission

WRITER’S DIRECT DIAL NUMBER

255-7605

RECEIVED

JUL2 1984

SECRETARY'S OFF
blic Utility Comrrnri:s%ison

North Office Building
P. 0. Box 3265
Harrisburg, PA 17120

In re: Comprehensive Rules of Practice
" and Procedure - L-840097

Dear Secretary Rich:

In accordance with the proposed Rulemaking proceeding in the
above entitled matter, as it appeared in the Pennsylvania
Bulletin, dated April 28, 1984, we as private practitioners
before the Commission submit our "Comments' per the Attachment
hereto, an original and eight (8) copies being filed herewith.
Charles F. Hoffman, Chief Counsel, granted an extension on June
27, 1984 until today. :

If time permits, we would like to file additional and more
detailed comments. We believe these regulations to be very
important and given the extensive efforts exerted to date, they
should not be finalized hastily without having been given full
and complete review, including review of all comments.

Very truly yours,
THOMAS & THOMAS

g S

Charles E. Thomas
CET:G:W30

Enclosure

———A e o L -




Title 52. Public Utilities
Rules of Administrative &QEEC:EZ!\,EZEJ
Practice and Procedure

JUL2 {984

SECRETARY'S OFFICE
Comments Public Utility Commissio

General Comment: Throughout the proposed Rules of Administrative

Practice and Procedure reference is made to the fact that a
particular section supersedes a corresponding section in the
General Rules of Administrative Practice and Procedure, 1 Pa,
Code §31.1, et seq., or is identical to and/or is substantially
identical to a corresponding section of the General Rules of
Administrative Practice and Procedure. This reference can be
misleading, particularly if changes occur, as can be expected, in
the General Rules of Administrative Practice and Procedure. This
has the potential for great confusion. Any reference to the
General Rules should be deleted except as a drafters'
explanation. Section 1.1 should be amended to state that these

Rules supersede the General Rules of Administrative Practice and

' DOCUMENT
§1.8. Definitions g ”FOKDER |

Complainants: The language should track that of a

Procedure, 1 Pa. Code §31.1, et seq.

complaint in Section 701 of the Public Utility Code., i.e.,

"Persons who complain to the Commission of any
act or thing done or omitted to be done by any
public utility in violation, or claimed viola-

tion, of any law which the commission H

a
jurtistecton vo administer, or of any reguiecio) QCKETED

JULS - 1384




Date of service: Service of documents is treated fully

under Subchapter F, §1.51, et seq. As written it refers only to
service on attorneys. If reference is to be made to a section,
it should be to all of Subchapter F.

Participant: Delete. This is the first time that status

has been accorded to someone as a participant. There is a party
to a proceeding, protestant, complainant, intervenor and an
applicant, but there is no place, as we see it under the law for
a participant. Reference might be made to a party as a partici-
pant. That is, it is a mere descriptive term or characterization
and no more.

Pleading: This definition 1limits pleadings to an adjudica-
tory proceeding. Pleadings should be applicable to Rulemaking
and Investigatory proceedings. Pleadings should include sundry

documents in a Commission proceeding.

Proof of Service: Reference should be to §1.57.

Respondents: They are persons subject to a complaint

proceeding or an investigation in a rate proceeding initiated by

Commission. Otherwise, an Investigation is mnot an adversary

proceeding.
Staff: The Public Utility Code defines the Staff. This
definition is too restrictive and should be deleted.

Tentative decision: It would seem that this definition is

the same as an Order Nisi, which also becomes final in the

absence of Exceptions.



Definitions for Tentative Decision as well as Recommended
Decision. and Initial Decision should be tied to statutory

reference to them in Section 335 of the Public Utility Code.

Subchapter B. Time

§1.11. Date of Filing
(a) A requirement for the use of a U.S. Postal Form 3817
certificate of mailing enclosed with the document makes a filing

excessively cumbersome.

§1.15. Extension of Time

(a)(2) This provision requires a request for an extension
of time to file a brief to be filed at least five days in
advance. Given the short period of time for briefing, this
requirement is too far ahead of the deadline.

(b) This provision requires a request for continuance of
hearing to be made in writing. Such a requirement is unnecessary
and will hamper the resolution of scheduling difficulties.

With respect to both (a) and (b) the presiding officer
should retain flexibility to resolve scheduling difficulties

without requiring formal writings.



Subchapter C. Representation Before The Commission
q

§1.26. Contemptuous Conduct.

This is inherent in any quasi judicial proceeding but to
spell out these sanctions could encourage its use. The regu-
lation is also not clear as to whether it includes the conduct of

all present at a hearing, including the presiding officer.

§1.27. Suspension and Disbarment.
The rights and actions provided for herein are not within
the jurisdiction of this Commission, but rather are within the

exclusive province of the Pennsylvania Supreme Court.

Subchapter D. Documentary Filings

§1.32. Form of documents

These requirements are inconsistent with the appellate court
rules. This regulation provides for variation in page size and
too wide of margins and should incorporate Rule 124 of the Pa.

Rules of Appellate Procedure.

§136. Affidavit Form Should Be no Different from Standard
Form

The present form is generally ignored. There should also be

a statement permitted as described in 42 Pa. C.S. §102 definition

of Affidavit.



Subchapter F. Service of Documents

§1.52. Service Generally

Some clarification is necessary, in the light of subsequent
sections. The requirement of service by registered or certified
mail normally applied to service of individual complaints by
Commission. In addition as herein discussed, there is a problem
in determining the date of deposit in the mail and using the date

of deposit will in some instances be burdensome and prejudicial.

§1.54. Service by a Participant

This regulation requires all documents filed to be served on
éll parties. Documents is an undefined term. Normally answers
to complaint or pleading involving discovery by a single party
are not served on all parties. This regulation merely requires
excessive and unnecessary service of paper and increases the cost

of the proceeding.

§1.56. Date of Service

The date of service is defined as the date of deposit in the
U.5. Mail. The transmittal date on the letter is frequently,
from experience, not the same as the date post marked on the
envelope. The postal date is frequently illegible and cannot be
readily found from the face of the document. Moreover, given the
extensive time frequently consumed in the postal systen,
particularly where parties or their attorneys are scattered in

various states, the date of deposit is prejudicial to any party
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required to respond within a fixed time period. The regulations
are also inconsistent and tend to confuse. For example, under
§5.61, answers to complaints shall be filed within 20 days after

the date of receipt of service. 1Is receipt of service different

than date of service?

Subchapter 6. Matters Before Other Tribunals

§1.61. Notice and Filing of Copies of Pleadings Before Other
Tribunals

This language is vague and refers to proceedings relating to
matters in which the Commission may have jurisdictionm.
Conceivably this could include all proceedings before the FERC,
NRC, FCC or any appeals therefrom or any litigation involving a
public utility. Such a broad sweeping regulation is improper.
The entire provision, particularly as it refers to bankruptcy

proceedings has the potential to create conflicts of jurisdic-

tion.

Subchapter I. Amendments and Withdrawal of Submittals

Use of the term "submittals" is in error. By definition a
submittal includes only documents filed in an ex parte or

non-adversary proceeding,



Subchapter K. Waiver of Rules

§1.96. Unofficial Statements and Opinions by Commission
Personnel

An order or opinion once filed cannot be withdrawn or
changed at any time, but only at certain times and subject to
certain conditions. The statements are inherent parts of any
order or opinion and whether such statements are dicta or not is
left for later argument and resolution. Orders and opinions are
binding until overruled, appropriately modified or held to
contain dicta. Clearly rulings of presiding officers, although
not necessary to the deciding of the case, are not subjéct to
change at any time where such change adversely affects some

party.

Chapter 5. Formal Proceedings

§5.21. Formal Complaints Generally
As is contained in the current rules, there should be a
provision for separation of Rate Complaints and Service

Complaints as presently provided in 52 Pa. Code §3.121(b).

15.52(b). Content of a Protest to an Application
Clarification is needed. A protest to an application other
than the application of common carriers is entirely different

than protests to motor carrier applications.



§5.61. Answers
As heretofore noted, the date the answer is due is unclear

since the regulation refers to 20 days from receipt of service.

Also it should be tied to service by the Commission rather than
by the complainant. There could be a presumed three days for
mailing rule as provided in Rule 121(E) of the Rules of Appellate

Procedure.

§5.101. Motions

This Section requires Preliminary Motion and Answers at the
same time, except for a more specific statement. If this Motion
goes to a matter of substance, such as jurisdiction or no cause
of action, such Motion should be disposed of first before an

Answer is required.

§5.203(b). Hearings in Rate Proceedings

This provision is inconsistent and states that convenience
of counsel should be considered but does not constitute grounds
for continuance. Given the time-consuming nature of Commission
proceeding and the frequent revisions to hearing schedules,

flexibility must be maintained.

§5.233(a). Refusal to Make Admissions or Stipulate
This rule is a potential source of harrassment and should be
deleted. If such a rule 1is necessary, it should copy Rule

4019(d) of the Rules of Civil Procedure.



§5.242. Order of Procedure

(a) Reference 1is made to investigations. However, no
provision or reference is made to an investigation anywhere else
in the regulations. An investigation should be used for the
recognized purpose of investigation and not prosecuting or

adjudicating. Perhaps a rule could affirm that.

Subchapter C. Interlocutory Review

This procedure appears cumbersome and subject to much abuse.
It will also require more time of the Commission than the current
procedure. Interlocutory review should be confined to that
provision under the Public Utility Code: §331(e), that is, ALJ
may certify a Question to Commission, or allow a party to file an

Interlocutory Appeal.

§5.302(b). Petition for Commission Review and Answer to a
Material Question

The requirement that the brief be limited to 15 pages is in

certain instances inadequate to detail the magnitude of the

certified issue.

Subchapter D. Discovery

Apparently, this Section incorporates Discovery Rules
applicable to Civil Practice into administrative proceedings of

the Commission. It 1is readily apparent that these rules are



exceedingly complex and can prolong litigation. 1In additionm,
these rules appear to run counter to the statutory procedures of
§333 (Pfehearing Procedures). Under the Code, the ALJ controls
Depositions, Interrogatories, Subpoena Duces Tecum, etc.

§5.323 and 5.324

Both of these provisions encourage discovery in proceedings

already overly burdened with discovery.

§5.331. Sequence and Timing of Discovery

The regulation precludes discovery after commencement of
hearing. This should be tied to opposing parties. Generally the
moving party will not have the opposing parties evidence in hand

to engage in discovery prior to commencement of hearing.

§5.341. Written Interrogatories to a Party

This regulation requires further consideration before
adoption. We note, for example, that subsection (c) permits
answers to interrogatories to be used only upon 10 days written

notice. Such a requirement will be unworkable in practice.

§5.342. Answers or Objections to Written Interrogatories by a
Participant

The simultaneous filing of answers and objections does not
promote expeditious resolution of the objection or disposition of
the case. Piecemealing of interrogatory answers is the only

reasonable way to move a proceeding along. By setting a time
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limit for answers, the regulations again are impairing the
flexibility which is necessary to the Administrative Law Judge
and parties in a case. Based on experience, there are many
instances, where 20 days is totally inadequate to obtain the

answers.

§5.349. Requests for Documents, Entry for Inspection and Other
Purposes

This provision is not consistent with §5.415 relating to
subpoena. Again, this provision encourages overly broad and

burdensome discovery.

Subchapter E - Evidence and Witnesses

§5.402(b). _ﬁliminates the necessity to have Exhibits formally
received into evidence. Exhibits should be formally offered for
admission into the record at the close of hearing. This is
especially true in big rate cases and other proceedings involving
large records where a great deal of irrelevant information may be
identified with no intent of admission. This regulation would
require participants to state objections as to admissibility at
the time of identification. The Administrative Law Judge, then,
would be required to rule when the item is identified as to its

admissibility, which normally is at the conclusion of a case.
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§5.404. Additional Evidence

Evidence is the responsibility of the parties and their
counsel, especially in an adversary proceeding. ALJ's shoul& not
be calling for additional evidence if a party neglects to offer
what might be relevant and material evidence to the issues. This
rule places the ALJ in control of the case and in the position of
an advocate. Under the present procedure there are too many
instances where the ALJ acts as an advocate rather than an

unbiased presiding officer.
§5.412., Written Testimony
The twenty day filing requirement in practice will be

unworkable as applied to rebuttal and surrebuttal testimony.

Subchapter H. Exceptions, Appeals and Oral Argument

§5.534. Appeal to the Commission

Given the complexity that may be involved in a section
332(g) case, it 1is impractical to 1limit an appeal to the
Commission to one page and is a violation of the parties right to

due process.

§5.535. Replies

It would be a wviolation of due process to preclude a
participant from replying to another party's exceptions and to
allow only one party's pleading (i.e., the appeal) to be before

the Commission and to preclude a party from filing a brief.
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