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PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Harrisburg, PA 17120

mSTi

. e Public Meeting held February 3, 1984

Commissioners Present: s

Linda C. Taliaferro, Chairman
Michael Johnson
James H. Cawley

Proposed amendments to 52 Pa. Code
Chapters 1, 3 and 5 establishing
comprehensive rules of practice and
procedure.

"L-840097

ORDER
BY THE COMMISSION:

*Prior to 1971, the Commission had its own rules of procedure
specifically adapted for practice before it. 1In 1971, the Joint Com-
mittee on Documents promulgated the General Rules of Administrative
Practice and Procedure, 1 Pa. Code Part II, Chs. 31-35, which were
intended to standardize practice before all Commonwealth agencies and
commissions. The notes of the Joint Documents Committee reveal that the
general rules drew heavily from the Commission's pre-existing rules.

An agency which does not promulgate its own rules of practice
must follow the procedures set forth in 1 Pa. Code. Celane v. Insurance
Commissioner, 51 Pa. Commonwealth Ct. 633, 415 A. 2d 130 (1980). :Under
1 Pa. Code §31.1, however, an agency may supersede the general rules by
promulgating its own regulations covering the same areas. The Commission
"has published a number of .rules of practice superseding specific portions
of 1 Pa. Code. As a result, practice before the Commission is now governed
by both the general rules in 1 Pa. Code and by many supplementary prov131ons
contained in 52 Pa. Code, Chapter 3.

The Commission has long considered. broadly revising its pro-
cedural regulations. Special rules are needed to respond to changes in
the Commission's statutory authority. The current system requiring
practitioners to refer to both 1 Pa. Code and 52 Pa. Code is unwieldy,
confusing and inefficient. The Commission's cases are peculiarly complex
and certain appellate decisions have criticized the current procedures. -
To remedy this situation, comprehensive procedural regulations tailored
to the Commission's specialized practice and contained exclusively in
52 Pa. Code are proposed.
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The new rules. take into account significant amendments to the
Public Utility Code which drastlcally increased the formality and frequency
of litigation before the Commission. These were enacted after 1 Pa.
Code went into effect. In 1976, the Public Utility Law was amended by
Acts 215 and 216, Acts of October 7, 1976, P.L. 1057 and 1075, which
first instituted the.administrative law judge system and altered the
Commission's procedures for rendering decisions. Then in 1978, the

‘Public ‘Utility Law was recodified in 66 Pa. C.S. as the Public Utility

Code. Act of July 1, 1978, P.L. 598. Further amendments to the ALJ
system were made by Act 294, Act of Nov. 26, 1978, P.L. 1241.

These statutory changes distinguish the Commission from most
agencies . for which 1 Pa. Code was intended. An ALJ system is not used
by any other Commonwealth agency. Proceedings before an administrative
law judge more' closely resemble litigation before a judge than do actions
before an'agency's hearing examiner. Moreover, the ‘statutes under which

..most agencies operate do not have the procedural requirements and time

limitations .imposed specifically by the Public Utility Code. For example,
Section 331, 66 Pa. C.S. §331, sets out a general requirement for hearings

‘and assignments to ALJs as well as providing for interlocutory appeals

and declaratory orders. Burdens of proof, evidentiary questions, discovery
requests, briefs and appeals are covered in Sections 332 and 333, 66 Pa.
C.S. §§332 and 333. Time limitations are also prescribed by Sections 332,
1307 and 1308, 66 Pa. C.S. §§332, 1307 and 1308. These changes coincided
with a marked increase in the Commission's case load. The number of
docketed .cases totalled only 1424 in 1977, but rose dramatically in 1980

to 5578 and continued to run high in 1982 at 4429. The number of rate

" investigations alone ‘expanded from 193 in 1978 to 436 in 1982,

The specialized nature of practice before the Commission is a
further reason.to abandon the general rules in 1 Pa. Code. The general
rules are intended to provide central reference for persons who may
appear before a number of agencies. Much of the litigation before the
Commission is extremely complex, however. Extensive records must be
developed which require more formal procedures. than are necessary for
other agencies. Frequently, numercus parties are involved. 1In addition,
both staff and private practitioners who often appear before the Commission
find that having to use both 1 Pa. Code and 52 Pa. Code is burdensome,
confusing and sometimes inconsistent. Due to the specialized nature and
intricacy of practice before the Commission the use of a dual set of
procedural regulations is not respon51ve to the Commission's unique
needs,

It should also.be noted that the Commission's procedures under
1 Pa. Code have been faulted in decisions by appellate courts. For
example, the Commonwealth Court in Carol Lines, Inc. v. Public Utility
Commission, 63 Pa. Commonwealth Ct. 428, 438 A. 2d 838 (1981), held that

‘under 1 Pa. Code §35.180(a), an ALJ did not have authority to enter

summary judgment without conducting a hearing. The procedural rules here
proposed reject the stricture imposed by 1 Pa. Code and would allow ALJs
to rule on preliminary motions which will permit early disposition of a
case. when no issues of fact exist. See also, United States Steel Corp. v.
Public Utility Commission, 69 Pa. Commonwealth Ct. 134, 450 A. 2d 1073
(1982), (where the court allowed the Commission to grant a compulsory
nonsuit to test the sufficiency of the plantiff's evidence).
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The proposed rules appended as Annex A were drafted to unify
the two sets of regulations into one body attuned. to the Commission's
special needs. To obtain.broad input in the development of these regu-
lations, a committee of Commission personnel, utility representatives,
private practitioners and the Office of Consumer Advocate was assembled
in 1981, 'In 1982, the committee began to meetl/ and a request for

. suggestions was published in the Pennsylvania Bulletin on June 19, 1982

(12 Pa. B. 1901). The resulting compilation .of rules of practice in-
corporated much from 1 Pa. Code with wording changes for specific appli-
cation to the Commission. Significant additions to 52 Pa. Code were

.made, however, requiring the formation of two new chapters, 1 and 5.

Chapter 1 covers general provisions with major changes found, inter alia,

in definitions, §1.08, filing requirements, §§1.04, 1.31-1.37, issuance

of orders, §§1.11-1.16, service, §§1.51-1.59, and unofficial statements

by Commission persomnnel, §1.96. Chapter 5 carries more extensive revisions,

_largely reorganizing the existing rules and altering procedures for

interventions, §§5.24-5.29, motions, §§5.35-5.37, prehearing conferences,
§5.111-5.114, interlocutory review, §§5.131-5.135, discovery, §§5.137-5.160,
evidence, §§5.161-5.169, briefs, §§5.191-5.192, and exceptions, §§5.201-5.209,

-among other areas. Chapter 3.was retained for specialized provisions

such as informal complaints, §§3.111-3,112, and a new set of regulations

formalizing the Commission's method for entering emergency orders,
§§3.1-3.5.

The. Commission has determined.that the existing dual set of
procedural regulations should be abandoned in favor of rules of practice
contained solely in 52 Pa. Code. The proposed rules attached hereto are
more responsive to the Commission's needs and to the specialized practice
before it than are existing regulations. _Accordingly, pursuant to
Sections 331, 332, 333, 334, 335, 501, 701, 702, 703, 1307 and 1308 of

* the Public Utility Code, 66 Pa. C.S. §§331, 332, 333, 334, 335, 501,

701, 702, 703, 1307 and- 1308, Sections 201 and 202 of the Commonwealth
Documents Law, 45 Pa. C.S. §§1201 and 1202, and the regulations there-
under at 1 Pa. Code §§7.1 and 7.2, we propose to amend 52 Pa. Code
Chapter 3 and to add Chapters 1 and 5 as set forth in Annex A attached
hereto; THEREFORE,

1/ The Committee members were: Daniel P. Delaney (Chgirman),

Lee Morrison. and David A. Christiansen, Commission Law Bureau;
William Smith, Joseph Cohen and Robert P. Christianson, Office

of Administrative Law Judge; H. Kay.Dailey and Daniel Clearfield,
Office of Consumer Advocate; John Antonuk and David Dulick,
Pennsylvania Power and Light Co.; Norman J. Kennard; Joseph J.
Malatesta.and William Hawke, Malatesta & Hawke; Herbert R. Nurick,
McNees, Wallace and Nurick; David H. Radcliff, Graf, Knupp &
Andrew;. Charles E. Thomas, Jr. and Patricia Armstrong, Thomas and
Thomas; Robert H. Young, Morgan, Lewis and Bockius; Samuel B.
Russell, Ryan, Russell & McConaghy and Vincent Butler, Pennsylvania
Electric Association.



IT IS ORDERED:

1. That a rulemaking docket be opened to.consider the pro-
posed amendments to 52 Pa. Code Chapters 1, 3 and 5 set forth at Annex A;

2. . That the Secretary certify and submit this order along
with Annex A to the Legislative Reference Bureau for publication in the
Pennsylvania Bulletin;

3. That the Secretary submit this order and .Annex A to the
Office of Attorney Gemeral. for approval as to form and legality;

4. That the Secretary submit this order and Annex A to the
Independent Regulatory Review Commission for review and approval;

5. That all interested parties are invited to comment in
writing on.'the .proposed revisions, as set forth in Annex'A, by submitting
the original and eight copies of their.comments to the Pennsylvania
Public Utility Commission, Attention: Secretary P.0. Box 3265, Harris-
burg, PA 17120, within 60 days of publication of this order in the
Pennsylvania Bulletin.

BY THE COMMJSSION,

k'ﬁérry Rich
| Secretary
(SEAL)

ORDER ENTERED: February.3, 1984

ORDER ADOPTED: February 3, 1984 .
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TITLE 52 - PENNSYLVANIA CODE
PART I - PUBLIC UTILITY COMMISSION
Subpart A - General Provisions

CHAPTER l. Rules of Administrative
’ Practice and Procedure

SUBCHAPTER A: GENERAL PROVISIONS

Section

1.01; Scope of Part

1.02. Liberal Construétion

1.03. Information and Special Instructions
1.04. Communications and filing generally
1.05. Amendments to Rules

1.06. Commission Office Hburs

1.07. Sessiops of the Commission

1.08. Definitions

§1.01. Scope of Part

(a) The rules in this part govern the practice

and procedure before the Pénnsylvania Public Utility Commission.

(b} These rules are intended to supersede totally
1 Pa. Code Part II (concerning general rules of administrative

practice and procedufe)r

§1.02. Liberal Construction

(a) The rules in this part shall be liberally
construed to secure the just, speédy and inexpensive determination

of every action or proceeding to which they are applicable.



The Commission or presiding officer at any stage of any such
action or proceeding may disregard any error or defect of
procedure which.does not effect the substantial rights of

the parties.

(b) This section supersedes 1 Pa. Code §31.2

(concerning liberal construction).

§1.03. Information and Special Instructions

(a) Information as to procedures under this part,
and instructions supplementing this part‘in special instances,
will be furnished upon application to:

.Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

North.Office Building

Harrisburg, PA" 17120

(b) This section supersedes 1 Pa. Code §31.4 (con-

_ cerning information and special instructions)..
§1.04. Filing Generally

(a) All submittals, pleadings and other documents
filed with the Commission should be addressed as follows:

Secretary

Pennsylania Public Utility Commission

P.0O. Box 3265

North Office 'Building
Harrisburg, PA 17120

(b) Aall submitta;s, Pleadings and other documents
filed with the Commission should clearly designate the

relevant file number, dockat number, or similar identifying

-2 -



symbols, -if any, employed by the Commission, and should set
forth a short title. The person communicating shall state
his addresé, his telephone number, the party he represents,
and how response should be sent to him if not by first class -
mail. :

(c) All submittals and pleadings, including all
documents filed pursuant to any provisions of Chapter 5
(relating to formal proceedings) shall also comply with the.
proviéions of Subchapter D (relating to documentary fiiings).

(d) In any proceeding when, upon inspection, the
Commission is of the opinion that a submittal or pleading
 tendered for filing does not comply with thesé rules or any
applicable régulations.of the Commission or, if it is an
application or similar document, does not sufficiently set
forth required material or is otherwise inéufficient, the
Commiésion'may decline to accept the document for filing and
may return it unfiled, or the Commission may accept it for
filing énd ainse the person tendering it of the deficiency

and require that the defidiency be corrected.

(e) The Commission may order any redundant,
immaterial, impertinent, or scandalous matter stricken from

any document filed with .it.

(£) This seétion supersedes 1 Pa. Code §31.5 (con-

cerning communications and filings generally).



-

§1.05. Amendment to Rules

(a) Ahy person may file an application pursuant to
§§5.1-2, regquesting a general and permanent change in these

rules.

(b) This section supersedes 1 Pa. Code §31.6 (con-

cerning amendment to rules).
§1.06. Commission Office Hours

Unless otherwise directed by the Governor, the
Commission offices will be open from 8 a.m. until 4:30 p.m.
on each business day. except Satﬁrdays, Sundays and legal

holidays.

'§1.07. Sessions of the Commission

Public meetings of the Commission ordinarily will

\

be held weekly in its offices in the North Office Building,

Harrisburg.

§1.08. Definitions

(a) Subject to additional definitions contained in

. subsequent provisions of these rules which are applicable to

specific chapters or subchapters, the following words and



terms  yhen used in these rules, shall have the following

meanings, unless the context clearly indicates otherwise:

Act -~ The Public Utility Code (66 Pa. C.S. §§101-3315).

‘Adjudica£ion - Any order, decree, decision, determination,
or ruling by the Commission’affecting personal or property
rights, privileges, immunities, duties, liabilities, or
obligations of any or all of the parties to the proceeding

in which the adjudication is made.

Applicants - In proceedings involving applications for

permission or authorization which the Commission may give
under statutory or other authority delegated to it, the

parties on whose behalf the applications are made.

Commission - The Pennsylvania Public Utility Commission.

-

Cbmplainanté - Persons who complain to the Commission

of any Commission regulation or general order or any act or
omission done in violation of the provisions of any statute
or other delegated aﬁthbrity administered by the Commission,
or any orders, rules or regulations issued thereunder, of
any other allegéd wrong over which the Commission.may have

jurisdiction.



Date of service'-'The date on which a document is

served as provided in §1.55 of this chapter.

Formal record - All the pleadings and submittals in a

matter or proceeding, any notice or Commission order initiating
the matter or proceeding, and if a hearing is held, the
followiﬂg: the designation of the presiding officer,:transcript
of hearing, all exhibits received in evidence, all exhibits
offered but not received in evidence, offers of proof,
motions,‘stipulations, subpoenas, proofs of service, references
to the Commission, and determinations-made by the Commission
thereon, certifications to the Commission, and énything else
upon which action of the presiding officer or the Commission
may be based; but not includiné any proposed testimoﬁy or
exhibits not offered in evidencé. ‘

Initial De0151on - A decision by a pre51d1ng officer

whlch becomes flnal unless exceptions are flled by a party
within a time period specified by statute or set forth in
the order.

Intervenors - Persons intervening or petitioning to

intervene as provided by §§5.27-.32 (relating to intervention),-
when admitted as a participant to a proceeding. Admission
as an intervenor shall not be construed as recognition by
the Commission that such intervenor has a direct interest in
the proceeding or might be aggrieved by any order of the

Commission -in such proceeding.



Notarial officer - An officer authorized under §5.148

(relating to officer before whom deposition is taken) to
take depositions for use before the Commission or presiding

officer.

Participant ~ Any party and any other person admitted

by the Commission to limited participation in a proceeding,
and staff counsel.

Party - Any person who appears in a proceeding before
the Commission who has a direct interest in the subject matter
of such proceeding.

Person - Except as limited within specific regulations
of the Commission and by the provisions of the Act restricting
the Commissibn's jurisdiction, the term person when used in
Chapters 1 and 5 6f 52 Pa. Code shall include corporations
and all other forms of business organizations. -

Petitioners - Persons seeking relief, not otherwise

designated in this section.
Pleading - Any application, complaint,.petitibnn answer,
motion, protest, reply or other similar document filed in an

adjudicatory proceeding.

Presiding officer - The Commission, one or more of the
Commissioners, one or ﬁoré Administrative Law Judges or any
employe of the Commission appointed according to law and -
duly designated to preside at hearings or conferences, or
oéher officers specially provided for and designated pursuant

to statute to conduct specified classes of proceedings.



Principal - A party with power to authorize its counsel
to enter into stipulations or settlement agreements.

Proof of service - A certificate of service complying

with §1.56 (relating to proof of service).

Protestants - Persons objecting on the ground of private

or public interest to the approval of an application or
other matter which the Commission may have under consideration.

Recommended Decision - An opinion and order submitted

for the approval of the Commission by the presiding officer
in a rate case.

Regulation - Any provision of Title 52 of the Penn-

sylvania Code.

Respondents - Persons subject to any statute or other

delegated authority administered by the Commission, who must
respond to an ordér or notiée issued by the Commission
‘instituting-a proceeding or investigation on its own initiative
or otherwise.

Rules - The provisions of Chapters 1 and 5 of 52 Pa.
Code. - |

staff - The Commission prosecutory counsel and other
Commission employees participating in a proceeding before

the agency.



Submittal - Any application, amendment, exhibit, or
other similar document filed in an exX parte or other non-

adversary proceeding.

Tentative Decision - An.ofdervof the Commission which

becomes final unless exceptions are filed by a party within
the time period specified by statute or as set forth in the

order.

(b) This section supersedes 1 Pa. Code §31.3 (con-

cerning definitions).



SUBCHAPTER B: TIME

Section

1.11 Date of filing.

1.12 Computation of time.

1.13 Issuance of Commission orders.

1.14 Effective date of Commission orders.
1.15 Extensions of tiﬁe.

§1.11 Date of Filing.

(a) Pleaaings, submittals, or other documents
"(except Exceptions to the Decision of an Administrative Law
Judge and appeals to the Commission under 66 Pa. C.S. §332(h))
required or permitted to be filed under these rules, the
-regulations of the Commission or any other provision of law
will be.déemed filed on the date actually recéived in the
office.of the Commission or on the date deposited in the
United States mail as shown on a United States Postal Service'
Form 3817 certificate of mailing attached to the cover of
the original document. Exceptions to the Decision of an
Administrative Law Judge and appeals to the Commission under
66 Pa. C.S. §332(h) must.be received for filing at the
office of the Secretary of the Commission witﬁin the time

limits prescribed by statute for such filing.

(b} This section supersedes 1 Pa. Code §31.11

(concerning timely filing).

- 10 -



§1.12 Computation of Time.

(a) Except as otherwise provided by law, in
computing any.period of time prescribed or allowed by these
rules or by the regulations of the Commission or any other
provision of law, the day of the act, event, or default
after which the designated period of time begins to run
shall not be included. The last day of the period so computed
shall be included, unless it is Saturday, Sunday, or a legal
holiday in this Commonwealth, in which event the period
shall run until the end of the next day which is neitﬁer a
Saturday, Sunday, nor a holiday. A part-day holiday shall
be considered as other days and not as a holiday. Intermediate
Saturéays, Sundays, and legal holidays shall be included in

the computation.

(b) This section supersedes 1 Pa. Code §3l.12v(con-

cerning computation of time).

§1.13 Issuance of Commission Orders.

(a) In computing any period of time invoiving the
date of the issuance of an order by the Commission, the day
of issuance of ah order shall be the date the Secretary'of
the Commission enters the orde;. An drder will not be made
public prior to its entry, except where in the Commission's
judgment, the public interest so requires. The'date of
entry of an order may or may not be the day of its adoptiﬁn

by the Commission. The S:uretary shall clearly indicate on
- 11 -



®ach order the date of its adoption by the Commission and

the date of its entry.

(b} At the time any decision of a presiding

. officer becomes effective as an adjudication of the Commission
in the absence Qf Commission réview as provided for in

éection 332(h) of the Act, 66 Pa. C.S. §332(h), the Secre-
tary will issue and serve upon the parties of record an
appropriate notice of the date such adjudication became

effective as a Commission order.

(c) ' This section supersedes 1 Pa. Code §31.13 (con-

cerning issuance of orders).
§1.14 Effective Dates of Commission Orders.

(a) Orders of the Commission promuigating regulations

shall be effective upon publication in the Pennsyivaﬁia

Bulletin unless otherwise specially provided in the order.

(b) All other orders of the Commission shall be
effective as of the dates of issuance thereof unless otherwise

specially provided in the orders.

(c) The date of entry of an order which is subject
to review by the Commonwealth Court is governed by Rule 108

of the Pennsylvania Rules of Appellate Procedure. The date

- 12 -



of issuance of any other order shall be deemed to be the
date of entry thereof for the purposes of computing the time
for appeal under any applicable statute relating to judicial

review of Commission action.

(d) This section supersedes 1 Pa. Code §31.14

(concerning effective dates .of orders).

§1.15 Extension. of Time.

(a) Extensions of time shall be governed by the

following:

(1) Except as otherwise provided by law,
whenever by these .rules or by any reguiation or order of the
Commission, or any notice given thereunder, aﬁ act is réquired
or aiiowed to be done at or within a specified time, the |
time fixed or the period of time prescribed may, by the
Commission, the presiding officer or other authorized person,
for good cause be extended upon motion made before expiratidn
of the period driginally'prescribed or as previously extended;
and upon motion made after the expiration of the specified
period, the act may be permittéd to be done where reasoﬁable .

grounds are shown for the failure to act.

(2) Requests for the extension of time in
which to file briefs shall be filed at least five days
before fhe t;me>fixed for filing such briefs unless the
presiding.officer, for good cause shown allows a shorter
time. |
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(b) Except as otherwise provided by law, requests
for continuance of héarings or for extension of time in
which to perform any act required or allowed to be done at
‘or within a specified time by these rules or any regulation
or order of the Commission, shall be by motion in writing,
timely filed with the Commission, stating the facts on which
the application rests, except that during the coﬁrsé of-a
hearing in a proceeding, such requests may be made by oral
motion in the hearing before the Commission or the presiding

officer.

(c) This section supersedes 1 Pa. Code §31.15 (con-

cerning extensions of time).

§1.16 Issuance of Decisions or Rulings on Exceptions
By Presiding Officers.

In qomputing any period involving the issuénce.qf
a\decisioh or ruling on exceptions by a presiding officér;
the day of the issuance or ruling shall be the date on which
the Séc;etary of the Commission mails copies of the decision
to the participants. The Secretéry shall clearly indicate

on each deqision'and ruling the date of the mailing.

._;4_



SUBCHAPTER_ C: REPRESENTATION BEFORE THE COMMISSION

" Section
l.2i Appearancg in person.
1.22 Appearance by attorney.
1.23 Other representation prohibited at hearings.
1.24 Notice of appearance. |
1.25 Form of notice of abbearancé.
1.26 Conteﬁptuous conduct.
1.27 Suspension and disbarment.

§1.21 Appearance in Person.

(a) An individual may appear in his own behalf in
any proceeding. In nonadversarial proceedings a member of
a éartnership~may represent thg partnefship, a. bona g;gg
.officer 6f.a corporation, trust, or association may represent
the corporation, truét, or association, and an officer or
employe of another agency or of a political subdivision may‘
represent the agency or political subdivision in presenting
any submittal to the Commission subject to these rules. All
participants, except»individuals appearing in their own
behalf and as otherwise provided in 52 Pa. Code Chapter 56,
shall be represented in adversary proceedings only pursuant

to §l.22 (relatihg to appearance by attorney).

(b) This section supersedes 1 Pa. Code §31.21

(concerning appearances in' person).
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§1.22 Appearance by Attorney.

(a) A person may be represented in any proceeding
by an attorney at law admitted to practice before the Supreme
Court of Pennsylvania, or, if a public utility regulatory
agency of another jurisdiction accords like privileges to
members of the bar of this Cémmonwealth, the h;ghest court

of such other jurisdiction.

(b) This section supersedés*l'Pa. Code §31.22 (con-

cerning appearancé,by~attorney).
§1.23 Other Representation Prohibited at Hearings.

(a) A person shall not be represented at any

hearing before the Commission or a presiding officer except:

(1) as stated in §1.21 (relating to appearance

in person) or §1.22 (relating to appearance by attorneyi; or

(2) as otherwise permitted by the Commission

in a specific case.

(b) This section supersedes 1 Pa. Code §31.23 (con-

cerning prohibition of other representation).
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§1.24 Notice of Appearance.

(a) When an indiviéual appears in his own behalf
before the Commiss;bn o# a presiding officer in a particular
.proceeding which involves a hearing or an opportunity for
hearing, .he shall file with the Secretary or otherwise state
onh the record an address at which any notice or other written
communication required to be served upon him or furnished to

him may be sent.

(b) An attorney whose name and address appear in

a representative capacity on an initial pleading filed with
the Commission or a presiding officer in a particular proceeding

which involves a hearing or an opportunity for hearing shall

be considered to have entered an appearance in that proceeding.

. An attorney who enters the matter at a later stage of the
Iproceediﬁg must file with the Secretary a written notice of
'éuch appeérance,.which-shali étate hié name, éﬁdresslaﬂd
telephone number and the name and address of the person or

persons on whose behalf he appears. Such notice shall be

'served on all participants in the proceeding.

(c) Any person.appearing or practicing before the
Commission in a representative capacity may be required to
file a power of attorney with the Commission showing his

authority to act in such capacity.

(d) This sectiuv: supersedes 1 Pa. Code §31.24 (con-

cerning notice of appearance).



§1.25 Form of Notice of Appearance.

COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In the Matter of:
" [File, Docket

or other
identifying No.:]

NOTICE OF APPEARANCE

'

Please enter my appearance in the above-designated matter on
behalf of

I am authorized to accept service on behalf of said participant
in this matter.

{CHECK ONE]

[ 10n the basis of this notice, I request a copy of each
document hereafter issued by the Commission in this matter.

[ ]I am already receiving or have access to a copy of each
document issued by the Commission in this matter (alone, or
in a consolidated proceeding) and do not on the basis of
this notice require an-additional copy.

Signature

Name (Printed).

P;O.address

City, state and zip code

Telephone Number
(including area code)

This section supersedes 1 Pa. Code §31.25 (concerning form of
notice of appearance).

ni i),
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§1.26 Contemptuous Conduct.

(a) Contemptuous conduct at any hearing before
the Commission or a presiding officer shall be ground for
exclusion from such hearing and for summary suspension

without a hearing for the duration of the hearing.

(b) This section supersedes 1 Pa. Code §31.27

(concerning contemptuous conduct).
§1.27 Suspension and Disbarment.

(a) The Commission may deny, temporarily or
permanently, the privilege of appearing or practicing before
it in any way to any person who is found by the Commission

after notice and opportunity for hearing in the matter:

(1) not to possess the requisite qualifications

to represent others;

(2) not to possess the requisite technical
education, training or experience for a particular project

or type_ofjproject'submitted for Commission approval; or

(3) to have engaged in unethical -or improper

conduct before the Commission.



(b) For the purpose of subsection (a), praéticing
before the Commission shall include, but shall not be limited

to:

(1) Transacting any business with the Commission.

(2) The preparation of any statement, opinion
or other paper by an attorney, .accountant, engineer'pr other
expert, filed with the Commission in any>p1eading, submittal
or other document with the consent of such attorney, accountant,

engineer or other expert.

(c) This section supersedes 1 Pa. Code §31.28

(concerning suspension: and disbarment) .
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SUBCHAPTER D: DOCUMENTARY FILINGS.

Section

1.31 Fofm of -documentary filings generally.

~1.32 Form of documents.

1.33» Incorporation by reference.

1.34 Single.pleading or submittai covering more
than one matter.

1.35. Execution.

1.36 Verification.

1.37 Number of copies.
§1.31. Forﬁ of Documentary Filings Generally.

(a) Each application, petition, complaint, or
answer thereto or other similar document shall be divided

into numbered paragraphs.

(b) Copies of all dohtracté, agreements, certificates,
permits, or other'writings referred to in the application or
petition, shall be attached as exhibits. <Copies of writings
or orders dlready of record with the Commission need not be .
attached to the application or petition if reference by
dqcket number is made to the proceeding in which'they were

filed.

(c) Pleadings, submittals, or other documents
filed with the Commission in any proceeding shall clearly
show the file number or s'milar identifving symbols, if any,
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and title of the proceeding before the Commigsion, They
shall also show, in the ti;le of the particular pleading,
suﬁmittal, or other document filed, the name of the person
in whose behalf the filing is made. If more than one’ person

is involved, a single name only need be included in the

title.

(d) This section supersedes 1 Pa. Code §33.1 {(con-

cerning titles).
§1.32. Form of Documents.

(a) Typewritten. Pleadings, submittals, or other
documents filed in proceed;ngs,tif not.p;inted, shall be -
typewritten'on paper cut or folded to letter size, 8 to
8 1/2 inches wide by 10 1/2 to 11 inches long, with left-
hand margin not léss than 1 1/2 inches wide and other margins
ﬁot less than 1 inch. The impression shall be on only one
side of the paper, unless there are more than four pages,
and shall be double spaced, gxcept that gquotations in excess
of a few lines shall be single spaced and indented. Reproduced
copies will be accepted as typewritten, provided all copies

are clearly legible.

(b) Printed. Printed documents shall not be less
than 10-point type on unglazed paper, cut or folded so as
not to exceed 8 1/2 inches wide.by 11 inches long, with

inside margin not less than 1 inch wide, and with double-

leaded text and single-leaded, indented quotations.
- 99
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(c) Binding. Pleadings, submittals, and other documents,
other than correspondence, shall be stapled, fastened or

otherwise bound at the left side only.

(d) This section supersedes 1 Pa. Code §33.2 (con-

cerning form).
§1.33 Incorporation by Reference.

(a) Except as otherwise provided in subsection (b),
any documents on file with the Commission may be incorporated
by referepce into a subsequently filed pleading, submittal,
or other document. A document may be so incorporated only
by reference to the specific document and to the prior
filing in which it was physically filed, not to another

document which incorporates it by reference.

-(b) * No.document which has been on file with the
Commission for a period of more than twenty years may~be
incorporated by reference in a current docﬁment unless the
person filing the current document. first makes inquiry to
the Secretary's office and ascertains that the earlier
document continues to be readily available in the active

records of the Commission.

(c) This section supersedes 1 Pa. Code §33.3 (con-

cerning incorporation by reference).



§1.34. Single Pleading or Submittal Covering More .

Than One Matter.

(a) Except as otherwise provided by these rules,
a single pleadihg or submittal may be accepted for filing
with respect to a par;icular transaction and one or more
related transactions. Such acceptance for filing shall not

affect the computation of fees under §1.43 (relating to

filing. fees).

(b)  This section supersedes 1 Pa. Code §33.4 (con-

cerning pleading covering multiple matters).
§1.35. Execution.

(a) Signature. Except as may be otherwise ordergd
or requested by the Commission, the original copy-of'each
pleadiﬁg, submittal or other document shall be.signed in ink
by the party in interest, or by his or its attorney, as
required by subsection (b), and shall show the office and
post office address of such party or attorney. All other

copies filed shall be fully conformed thereto.
(b) Subscription.

(1) Pleadings, submittals, and other doéuments'

filed with the Commission shall be subscribed:
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(i) by the person filing such documents, and

severally if there is more than one person so filing;

(ii) by an officer thereof it it is a corpora-

tion, trust, association, or other organized group;

"(iii) by an officer or employe thereof if it
is another agency or a political subdivision, or other

governmental authority, agency or instrumentality; or

(iv) by 4dn attorney having authority with

respéct thereto.

(2) Documents filed by any corporation,
trust association, or other organized group, may be required
to be supplemented by appropriate evidence of the authority

of ‘the officer or attorney subscribing such documents.

(c) Effect. The signature of the peréon subscribing
ahy‘document filed with the Commission constitutes a certificate
by such individual ‘that he has read the document being
subscribed and filed, and knows the contenté thereof; that
if executed in any representative capacity, the document has
:béen subscribed and executed in the capacity specified
upon the document with full power and authority so to do;

that the contents are true as stated, except as to matters
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and things, if any, stated on information and belief, and

~thét as to those matters and things, he believes them to be

true.

(d) This section supersedes 1 Pa. Code §33.11 (con-

cerning execution).
§1.36. Verification.

(a) Each application, formal complaint, and
answer thereto shall be personally verified by a party
thereto or by an authorized officer of such party if a.

corporation or association.
(b} Affidavits shall conform with the following:

(1) The form for a natural person as applicant

is as follows:

AFFIDAVIT

(Affiant) being duly sworn

(affirmed),accordihg to law, deposes and says that the facts
above set forth (are true and correct; or are true and
correct to the best of hlS knowledge, information and bellef

and he expects to be -able to prove the same at any hearlng

hereof).

(Signature of Affiant)
sworn and subscribed before me

this day of , 19

(signature of official



(2) The form for a corporation as applicant is

as follows:

AFFIDAVIT

(Affiant) being duly sworn

(affirmed) according to law deposes and says that he

is (Office of Affiant) of

(Name of Corporation); that he is authorized to and does
make this affidavit for it; and that the facts set forth
. above (are true and correct; or are true and correct to the

best of his knowledge, information and belief and he expects

the said- (Name of Corporation) to be

able to prove the same at any hearing hereof).

(Signature Of Affiant)
. Sworn and subscribed before me

this day of , 19

(Signature of official
administering oath)
(My Commission Expires) .
(c) Each applicant for motor carrier rights shall
include in his affidavit the following statement:
Applicant is not now engaged in any intrastate trans-
portation of property for compensation in this Commonwealth
e#cept as authorized by the Pennsylvania Public Utility
Commission certificate or permit, and will not engage in
the transportation for which approval is herein sought,
unless and until such fransportation is authorized by your

Honorable Commission.
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(d) Any individual who shall execute any pleading,

i submittal, or other document knowing that it contains a

false statement and who shall cause or suffer it to be filed
in the Commission shall be subject to prosecution for the
commission of a misdemeanor of the second degree in violation

‘of section 4904 (a) of the Crimes Code (18 Pa. C.S. §4904(a)).

(e) This section supersedes 1 Pa. Code §33.12 (con-

cerning verification).
51.37. Number of Copies.

(a) Except as may be otherwise provided by statute
or ordered or requested by the Comﬁission, and except as
provided by §5.193 (relating to filing and service'of briefs)
at the time pleadings, submittals, or documents other than
correspondence are filed with the Commission, there shall be
furnished to the Commission an original and two conformed

copies of such papers, including all exhibits, if any.

1

(b) In the case of applications and petitions one
of the copies filed with the Commission may be filed without

exhibits.

(c) In the case of complaints or petitions, where
more than one respondent is named, an additional copy of the
coﬁplaint or petition shall be filed for each additional

respondent.

(@) This section supersedes 1 Pa. Code §33.15 (con-

cerning number of copies). 28



SUBCHAPTER E. FEES.
Section
1.41 Filing Fees.

1.42 Mode of payment of Fees.

1.43 Schedule of fees payable to the Commission.

§1.41, Filing Fees.

{a) A pleading, submittal, or other document for
which a filing fee is required to be ch&rged shall be received,
but shall not be deemed to be filed, until the filing fee

required by statute or regulation has been paid.

(b) This section supersedes 1 Pa. Code §33.21 (con-

cerning filing fees).
§1.42. Mode of Payment of Fees.

(a) All fees shall be paid by money order or
check made payable to the Commonwealth of Pennsylvania.
Cash is sent at the risk of the sender. |

(b) This section supersedes 1 Pa. Code §33.22 (cén-
cerning mode of payment). |

§1.43. Schedule of Fees Payable to the Commission.

(a) Fees for services. The fees for services
rendered by the Commission are, as follows:

Description ~ " Fee
(in dollars)

Copies of papers, testimony and records 0.75
© per page ' ‘
Certifying copy of any paper, testimony. 2.00

or record
_29-



Filing each securities certificate 10.00

Filing each application for a certificate, 125,00
‘permit, or license

(b) Fees for testing. The fees fixed by section 1203
of the act (66 P.S. §l46§) to be charged and collected from
public utilities for the testing of their instruments of
precision and measuring apparatus are as follows:

Description Fee
{in dollars)

Testing each watthour meter . : 16.00
Testing each indicating instrument 10.00
Testing each instrument transformer 10.00
Testing each standard cell ' 5.00
' Testing each standard resistance 10.00
Testing each potentiometer ) 50.00
Testing éach gas meter ‘prover . : 35.00

Testing each calorimeter tested -at the '
gas company's plant 35.00

Testing each calorimeter tested at the
- commission laboratory 10.00

Each water meter testing apparatus tested
at the company's plant 15.00

BEach water meter tested at the com- ] ;
mission laboratory 3.00

(c) Condensation and‘steam flow meters. The.
schedule of fees for testing condengation and steam flow
meters is as follows:

(1) For condensation meters having
an outlet not éxceeding‘two inches - $5.00.

(2) For condensation meters having
an outlet in excess of two inches - $10.00.
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(3) For steam flow meters - $25.00.

(4) Upon the receipt of complete specifi-
cations, the Commission will determine the fees
for.teéting those 'meters so located that the cost
is out of proporﬁion to the fee specified or

those not included in the classification set

forth in this subsection:

{d) Water meters. The schedule of fees for

testing meters is as follows:

(1) For each water meter having an

outlet not exceeding one inch - $5.00.

(2) For other water meters having

an outlet not exceeding two inches - $10.00.

(3) Rétes for testing other meters,
including those which are so located that the
cost is out of proportion to the fee specified,
will be furnished by the Commission upon the

receipt of:complete specifications.

(e) Testing facilities of public utilities. The

Commission will charge and collect from utilities for the
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testing of their 'meter testing facilities and water meters

the following fees:

(1) For testing meter testing facilities

at the utility plant - $15.00.

(2) For each water meter tested at the

Commission laboratory - $3.00.

(f) This section supersedes 1 Pa. Code §33.21(b)
(concerning notification of amount of fee) and 1 Pa. Code

- §33.23 (concerning copy fees).
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SUBCHAPTER F. SERVICE OF DOCUMENTS.

Section

1.51 Instructions for service and notice.
1.52. Service generélly.

1.53. Service by the Commission.

1.54. Service by a participant.

1.55. Effect of service on an attorney.
1.56. Date of service.

1.57. . Proof of Service.

1.58. Form of Certificate of Service.
1.59. Number of copies to be served.
§1.51. Instructions for Service and‘Notice.

Upon receipt of any application or initial petition,
the Secretary of the Commission will instruct the applicant
or petitioner concerning the required service and public

notice.
§1.52. Service Generally.

(a) When service is effected by mail, the first
class mail shall be utilized, except that service of a
petition under §3.391 (relating to arbitration of claims for
billing and coilectin§ services), and service of a complaint
under 66 Pa. C.S. §702 shall be‘by registered or certified
mail, return receipt requested. The ﬁrovisions of this
subsection partially supersede the provisions of §1.54

(relating to‘service,by pa:ticipant);
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(b) The provisions of 52 Pa. Code §1.26(b) (relating
to effect of serviée upon an attorney) shall not be applicable

to service under §3.382 (relating to applications for trans-

portation of persons).

(c) This section supersedes 1 Pa. Code §33.33 (con-

cerning service upon an attorney).
§1.53. Service by the Commission.

(a) Orders, notices, and other documents originating
with the Commission, including all forms of Commission
action and similar process, and other documents designated
by the Commission for this purpose, éhall be served.by the
Commission by mail, except when service by another method
shall be specifically required by the Commission, by mailing
a copy thereof to the person to be served, addressed to the
person or persons designated in the initial pleading, submittal
or notice of appearance at his or its principal office or
place of business. When service is not accompliéhed by
mail, it may be effected by any one duly authorized by the

Commission.

(b) This section supersedes 1 Pa. Code §33.31 (con-

.cerninq service by the agency).
§1.54. Service by a Participant.

(a) All pleadings, submittals, briefs, and other
documents, filed in proceedings pending before the Commission,

when filed or tendered to the Commission for -filing, shall
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be served upon all pérticipants iﬂ the proceeding énd the-
presiding officer, if one has been assigned. Such service
shall be made by delivering in person or by mailing, properly
addressed with postage prepaid, the requisite number of

copies to each participant as provided in §1.59 (relating to

number of copies).

(b) In a proceeding in whicn only some of the
participants participate actively, the active participants,
with the authorization of the presiding officer, may serve
such documeqts,upon the other active participants and to
such inactive participapts as state_of record or request in

writing that they wish to be served.

(c) This section supefsedes 1l Pa. Code §33.32

(concerning service by a participant).
§1.55 Service on Attorneys.

(a) In any proceeding where an attorney has filed
a pleading or submittal on behalf of a client or has entered
an appearance pursuant to §l.24§b) (relating to notice of
appearance), any notice or other written communication
required to be served ﬁpon or furnished to the client shall
be served upon or furnished to tﬁe attorney (or one of‘such
attorneys if the client is represented by more than one

attorney) in the same manner as prescribed for his client.
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(b) When any participant has appeared by attorney,
service upon such attorpey.shall be deemed service upon the
participant and separate service on the participant may be

omitted.

(c) This section supersedes 1 Pa. Code §31.26

(concerning service on attorneys).
§1.56. Date of Service.

(a) The date of service shall be the day when the
document. served is deposited in the United States mail, or

is delivered in person, as the case.may be.

(b) 'This section supersedes 1 Pa. Code §33.34

(concerning date of service).
§1.57.. Proof of Service.

(a) There shall accompany and be attached to the
original of each pieading, submittal, or other document
filed with the Commission when service is required to be
made by the parties, a ceFtificate of service in £he form
prescribed by.sl.53 (relating to form of certificate of
serﬁice). All other copies filed shall be fuily conformed

thereto.

- 36 -



(b) This-section>5upersedes 1 Pa. Code §33.35

(concerning proof of service).
§1.58. Form of Certificate of SerQice,

I hereby certify that I have this day served a
true copy of the foregoing document upon all parties of
record in this proceeding in. accordance with the requirements
of 52 Pa. Code §1.54 (relating to service by a participant).

Dated this day of , 19

(Signature)
Counsel for

This section supersedes 1 Pa. Code §33.36 (concerning certificate

of service).

§1.59. ‘Number of Copies to be Served.

(a) One copy of each document shall be served on

the presiding officer if one has been designated.

(b) The following number of copies of documents

shall be served on each other participant in a proceeding:
(1) Briefs - two copies.
(2) .All other documents - one copy.

(c) .This section supersedes 1 Pa. Code §33.37

(concerning number of copies).
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SUBCHAPTER G. MATTERS BEFORE OTHER TRIBUNALS,.

Section

1.61. Notice and filingvof copies of pleadings before
other tribunals.

1.62. Filing and record of securities certifigate.

§l.61. Notice and Filing of Copies of Pleadings Before

Other Tribunals.

(a) ~When proceedings relating to matters in which
the Commission may have jurisdiction are filed with any
Federal or state court or other public utility-regulatory
body by any party subject to the act, e;ther aﬁ appropriate
application or petition, or notice of such proceedings and
copies of the material pleadihgs.fiied therein, Shail be
filed simultaneously with the Commission in order that it
may haGe sufficient notice and time for proper consideration

" of the matters within its jurisdiction.

(b) (1) Any pubiic utility subject to the jurisdiction
of the Commission which files a petition under Chapters 7,
9, 11 or 13 of the United States Bankruptcy Code (11l U.S.C.
§101 et seq.), its supplements and ;mendments, or against
which such petition~i§ filed, shall, wiihin ten days of the

filing thereof or notification of such filing, file a copy

of such petition with the Commission.
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(2) Any public utility which is subject to
the regulatory jurisdicéion of the Commission, that becomes
a debtor under 11 U.S.C. §101, shall file any plan of reorganization
affecting it with the Commission within ten days after the
debtor, or its trustee, has filed the plan or has received
notice that the plan has been filed with ﬁhe court. For the
purpose of enabling the Commission to suggest amendments or
offer objections to the plan, the Commission will hold such
hearings and require the debtor or its trustees. to furnish

such information as the Commission deems advisable.

(3) Any public utility which is subject to the
regulatory jurisdiction of the Commission, or its trustee
in bankruptcy, shall file a petition for Commission approval
of any reorganization plan as to the public interest therein
and the'fairnesslthereof, accompanied by a copy of-the plan
. within ten days after the debtor ha; filed the plan, it
supplements and amendments, or has received notice that the

plén has been filed with the court,

(i) The petition shall contain a concise statement
of the relevant facts and shall set forth the grounds upon

which Commission approval should'be granted.
(ii) If the reorganization plan comprehends the
issuance of new securities or a change in the terms and

conditions of securities already outstanding, the record
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shall be developed to show the same information which the

Commission requires in securities certificates.

(iii) If the reorganization plan con;emplates
- the abandonment of service, said petition shall include an

application pursuant to 66 Pa. C.S. §11l02(a) (2).

(iv) The Commission will make a finding and certify
its approval or disapproval of the plan to the Bankruptcy

Court in which the petition is filed.
§l.62. Filing and Record of Securities Certificate.

After final approval of any plan by tﬁe‘Bankruptcy
Court, but before issuing or changing the terms and conditions
of any securities; the debtor or its successor shall file with
the Commission a securities certificate in respect to such -
issuance or changé. 'Development of a record in such p;ocee&ing,
howevef, may be unnecessary, if the petition contains a stipula-
tion that the record in any previous proceeding relating to
the plan may be considered by the Commission in passing upon

the securities- certificate.
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SUBCHAPTER H. PUBLIC ACCESS TO COMMISSION RECORDS.

‘Section

1.71. Statement of Objectives.

1.72. Formal case files.

1.73. Fiscal Records.

1.74. .Disclosure.of other documents.

1.75. Review of staff determination.

1.76. Tariffs, minutes, and annual reports.
1.77. Exceptions.

§1.71. Statement of Objectives.

It is the intention of ‘the Commission to establish
a:recprds,maintenance system which allows for the greatest
degree of public access to Commission documents that'is
consistent with the exercise of the functions of thé‘Com-
mission under the Public Utility Code (66 Pa.C.S. §§101-
3315). A system is hereby created to meet that objective
and to give public notice of»which classes of docﬁments are
available for inspection. This system provides a predictable
standard, which nevértheless permits the Commission to take
cognizance of the circumstances of individual requests for

documents which may militate in favor of or against disclosure,

§1.72. Formal Cése Files.

(a)' Format. Format for filing records in formal

cases shall conform with the following:
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(1) The files for formal cases initiated prior
to May 15, 1977, shall contain a Records, Correspondence, °
and Testimony Folder.

(2) The files for formal cases initiated on or
after May 15, 1977, shall contain a Document, Report and
Testimony Folder.

(b) Contents. Contents of folders in formal cases
shall.conform with tbe following:

(1) Formal cases initiated prior to May 15; 1977
shall conform with the following:

(1) Tesﬁimony Folder. This folder shall
contain hearing transcripts and exhibits, depositions, res-
ponses to interrogatories, admissions, and all other information,
not otherwise confidential, which is obtained through formal
discovery processes.

(ii) Record Folder. This folder shall contain
all formal filings in a case, including but not ;imited to,
complaints, petitions, answers, replies, motions, briefs,
and requests for procedural or interim orders.

(iii) Correspondence Folder. This folder
shall contain staff reports, acknowledgments, proofs of
service, and all other décumehts not covered by subparagraphs
(i) and (ii)~of this paragraph. . |
(2) Formal cases initiated on or after May 15,

1977 shall conform with the.following:
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(i) Testimony Folder. This folder shall
contain in'éil’respects the same material as described in
subsection (b) (1) of this section.

(ii) Document Folder. This folder shall con-
tain all formal filings in a case, including but not limited
to, complaints, petitions, answers, replies, motions, briefs,
and requests for procedural or ‘interim oraers. In addition,
it shall contain all correspondence from or to the Com-
mission except for staff reports, investigétive materials,
and all other haterial not subject to the disclosure requirements
of the Commission. v

(iii) Report Folder. This folder shall con-
tain staff reports, investigative materiéls} and all other
material not subject.to the disclosdfe requirements of the
Commission.

(¢) Access. Access to files in formal cases shall
conform with the following:

(1) The Record and Testimony Folders for ' cases
initiated prior to May 15, 1977, shall be available for
inspection upon request made to File Room personnel during
normal Commission business hours.

(2) The Document and Testimony Folders for cases
initiated on or after'May 15, 1977, shall be available for
inspection upon request made to File Room personnel during

normal Commission business hours.
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(3) Material contained in the Correspondence
Folders of formal cases initiated prior to May 15, 1977,
shall be available for inspection if such material would
otherwise have qualified for placement in the Document
Folder, as described in subsection (b) (2) (ii) of this section
of cases initiated on or after May 15, 1977. Such inspection
shall be subject to the procedures outlined in subsecﬁion ()
of this section.

(4) The material contained in the Report Folder
of cases initiated on or after May 15, 1977, shall not be
available for public inspection except as described in
§1.74 of this title (relating to disclosure of other documents).

(d) Procedures. Procedures for review of Correspondence

and Report Folders shall conform with the following:

(1) Correspondence Folders. Review procedures
for Correspondence Folders shall be as follows;
| (i) Any person desiring access to a Corres—
pOndence Folder of a formal case may- request File Room
personnel for a review of the file to determine which material
contained therein may be released for inspection.

| (1i) Such review shall be made and the re-

questor notified within 30 days.

| (iii) If_aissatisfied with the results of the
first review, the requestor may ask that the documents
removed from the Correspondence Fdlder before;it_was given

to him be reviewed again.

- 44 -



(iV) A like 30-day period shall apply to this

second request for review.

(2) Report Folders. Review procedures for

" Report Folders shall be as follows:

(i) Any person may request File Room personnel
for a review of particular documents or for a specificallf
defined portioﬁ of the Report Folder to determine which, if
any, material contained in such folder may be released for

inspection.

(ii) Such review, except for good cause,

shall be made and the requestor notified within 30 days.
§1.73. Fiscal Records.

(a) Except as pfovided in subsection (b), any
aépount, vouéher, or contract dealing with the receipt or
disbursement of funds by the Commission or its acquisition,
use or disposal of services or supplies, materials, equipment,
or other property shall be available during normal Commission
business hours upon request made to the PuBlic Utility

Commission Fiscal Office.

(b) No fiscal record, nor any unseverable part
'thereof, which contains material exempted- from the disclosure
requifements provided in the Right-to-Know Law (65 P.S..
§§66.1-66.4) or which otherwise presents a substantial need

for nondisclosure, shall ! available for public inspection.
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§1.74. Disclosure of Other Documents.

For any documents not made public by the regulations
under this heading or by statute, access may be had only
upon petition of the requestor made to and granted by the

Commission.

‘§1.75. Review of Staff Determination.

When advised by a staff member that no further
staff review of the request for review is possible, the
requestor may petition the Commission for review as to any

specific or definite class of documents.
§l.76. Tariffs, Minutes, and Annual Reports.

Tariffs, minutes, and annual reports shall be
available for, public inspection upon request to the Office

of the Secretary during normal Commission business- hours.
§s1.77. Exceptions.

For good cause the Commission may extend the time
limits applicable to requests for access to documents; or,
in the case of documents displaying no need for confidentiality,
or, conversely, documents containing infofmatioh which the
Commission considers improper for public inspection, the
Commission may.diregt the appropriate treatment thereof,

notwithstanding contrary provisions of the regulations under

this heading.
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SUBCHAPTER I. AMENDMENTS AND WITHDRAWALS OF SUBMIT?ALS.

Section

1.81. Amendments.

1.82. Withdrawal or termination.
§1.81. Amendments.

(a) An amendment to any submittal may be tendered
for filing at any time and shall be deemed filed as of the

date of tender unless the Commission shall otherwise order.

(b) This section supersedes 1 Pa. Code §33.41 (con-
cerning amendments).

\

§l1.82. Withdrawal or-Termination.

(a) A party which desires to terminate an uncontested
matter or proceeding before final decision by the Commission
or otherwise desires to withdraw a subﬁittal éﬁali file‘a
motion for leave to withdraw the appropriate document. If
no participant objects to the motion, the matter shall be

stricken.

(b) Withdrawgl of pleadings in contested proceedings
shall be governed by the provisions of §5.51 (reélating to

withdrawal of pleadings).

(c) This section supersedes 1 Pa. Code §33.42 (con-

cerning withdrawal or terwination).
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SUBCHAPTER J. DOCKET.

Section
1.86.  Docket.
§l1.86. Docketf

(a) The_Commission Secretary shall maintain a
dockeﬁ of all proceedings, and each proceeding as initiated
shall be-assigned an appropriate designation. The docket
shall be available for inspection and copying by the public
duriﬁg the Commission's office hours insofar as consistent.

with the proper discharge of the duties of the Commission.

(b} This section éupersedes 1 Pa. Code §33.51 (con-.

cerning dockets).
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SUBCHAPTER K. WAIVER OF RULES

Section
1.91. Applications for waiver of formal requirements.
§1.91. Applications for Waiver of Formal Requirements.

(a) Pleadings, submittals, or other documents
which are subject to rejection under §l.4 (relating to
filings generally) may be accompanied by a request, pursuant
to §5.18 (relating to petitions for issuance, amendment,
waiver, or repeal of regulations) for waiver of, or exception
to, any provision of these rules or any regulation or
requirement with which the doqument tenaered is in conflict
or does not conform. Such request . shall show the nature of
the waiver or exception désired and set forth the reasons in
support thereof. Unacceptable filings may be returned by
the Commission with an indication_of the deficiences thereof

and the reasons for nonacceptance and return.

. (b) Unless the Commission shall expressly so
order; acceptance for filing shall not waive any failure to
comply with these rules, the Commission's regulations; or
any 6ther applicable requirements, and such failure may be

cause for striking all or any part of such filings.

(c) This section>supersedes 1 Pa. Code §33.61 (con-

cerning waiver of formal requirements).
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SUBCHAPTER L. UNOFFICIAL STATEMENTS AND OPINIONS

Section

1.96. Unofficial Statements and Opinidns by Commission
Personnel

§1.96. Unofficial Statements and Opinions by Commission

Personnel.

For reasons of sound administration, étatements
in opinions of.the-Commission or a presiding officer‘which are
not necessary fo the deciding of the case, and informal
opinions, whether oral or written, expressed by Commissioners,
presiding officers, legal counsel, employes or representatives.
of the Commission are only considered as aids to the pubiic
do not have the force and effect of law or legal determinations,
and are not binding upon the Commonwealth or the Commission.
Such opinions are subject to withdrawal or change at any time

to conform with new or different interpretations of the law.
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CHAPTER 3 .- SPECIAL [RULES OF -
ADMINISTRATIVE PRACTICE

AND. PROCEDURE | - PROVISIONS

' SUBCHAPTER A. [GENERAL PROVISIONS] SPECIAL COMMISSION ACTIONS

[PRELIMINARY PROVISIONS] EMERGENCY RELIEF .

'§3,l.' [Applicability of General Rules of Admlnlstratlve
« Practice and Procedure.] Definitions.

[Pursuant to 1 Pa. Code'§31.I (relating to scope

, of part) , the General Rulee of Administrative Practice and
'Pfecedure -- 1 Pa. Code ?art.II, are applieable to the
.aéfivitiee.ef and proceeding before the Commission except as

Alothefwise:providediin this‘pért.]

Terms as used in-these sections concerning emerge ncy

relief. shall have the follow1ng meanings unless the context

'cleaply lndlcates otherw15e-

. Emergency = A.situation which presents a clear

and present danger to life or property.

Emergency order - An ex parte.order issued by a

single Commissioner, the Commission or the Commission's

Director of Operation directly affecting the personal or

property rights of a person Or corporation and issued in

response ‘to an emergency.



§3.2. [Informatlon and special Lnstructlons ] 1Issuance
+ .. of emergency orders.

(a) [Information as to procedures unde£ thié
chapter, and instructiqhs'Qupplemen;ihg this chapter in
’speéial instances, will be furnished upon-‘application to:
Secretary |
Pennsylvania“ Publlc Utlllty Commission

North Office: Building
Harrisburg, Pennsylvania 17120}

. To the extent practicable, applications for emergency relief

shall be ih the form of a pétition~as set forth in 52 Pa.

Code §5.10 and shall be supported by aff1dav1ts verliylng

- facts which establlsh the existence of .an emergenqy

(b) [Subsection (a) of this section suppiements 1

Pa. Code §3l1.4 (relating to informatiOn'and special instructions.)]

In situations where there.is an actual or declared emergency

the Chairman, a Commissioner,-and the Commission's Director

of-Operatidns have  the authority to issue an emergency order.

§3.3. [Communications and filings generally. ] Form of
emergency orders.

[(a)) All communications, submittals, and pleadings
should be addreSSed as follows:.

Secretary

Pennsylvania. Public Utlllty CommlsSLOn

North Office Building.

Harrlsburg, Pennsylvanla 17120

(b).  Subsection (a) of thisfséction supplements 1
Pa. Code §31.5 (relating to communications and filings

generally.) ]



(a) All emergency orders shall be issued in writing

with copies to all Commissioners, to the Director'of'Operétions

and to the Secretary of the Commission. .

(b) Eme;génqy,orders shall be served on all persons

or corporations directly affected by the order.

§3.4. -‘[0ffice hoprs.}. Hearings‘dn emergency orders

[Unless otherwise directed by the Governor, the
Commission offices will open from 8 a.m. until 4:30 p.m. on
each business day except Saturdays and legal holidays.] Upon

application by a person or corporation against whom an

‘emergency order is issued, an expedited hearing before a

presiding officer shall be conducted within 5 déys to

determine whether or not the emergency order shall remain

" in effect.  The presiding officer shall take into account

‘the irreparable harm, if any, which staying or continuing

the emergency order would cause to the public‘intérest or the

-personé or corporations directly affected and the likelihocod

that‘ﬁhe~eme:gen¢z>order will be ratified by the Commission.

If the emergency order is issued by a single Commissioner -

-or the-Director of Operations, the presiding officer shall

have the authority to stay the effect of the order until the

next scheduled public meeting. If the emergency order is

issued- by the Commission, the decision of the presiding officer

- shall constitute an initial decision to be acted upon by the

Commission at its next scheduled public meeting. -

-3 -



§3.5. [Sessions of the Commission.] Ratification of
emergency orders

[Public meetings of the Commission ordinarily will
be held weekly in its offices in the North Office Building,

Harrisburg.] All emergency orders issued by a single

Commissioner or the Director of Operations shall be ratified,

modified or rescinded by the Commission at the next scheduled

public meeting after issuance of the order.

§§3.21 - 3.97 - These sections are deleted and reserved. See

52 Pa. Code Chapter 1 for material previously covered by these

sections.



SUBCHAPTER B: [FORMAL AND] INFORMAL PROCEEDINGS GENERALLY.

[APPLICATIONS]

§3.101. [Applications generally.] . Municipal Contracts.

[ (a) 'Applic‘atiforis shall substantially follow the
applicable form, if any, specified in §3.551 (releting to
official,forms) and to any'specific fequirements of this part,
and shall state in concise and summary form-'all of the following:

(1) The material facts upon which the appllcant
relies.

(2) Tbe-rights desired.

(3) All'certificate'and permit rights of the .
appllcant affected by the appllcatlon.

(4) - The statutory provision under which the
application is filed. _

| (5) The names and addresseeﬁof the applicant and

his counsel, if any,.steted.in fe;l without abbreviation.

(b) If approval-of rights involving e geocraphical
area or route is sought, a map or sketch of such area cr route
shall be attached to.-the application asean exhibit,

(¢) The provisions of subsections (a) .and (b) of
this section supplemenﬁ:tﬁe pcovisions of 1 ?a.'Code §35.2
(relating to contents of: applications).) |

No formal application need accompany municipal contracts

filed under Section 507 of the.Act (66 Pa. C.S. §507), but an

‘executed copy or reproductlon copy of such contract and two

additional copies shall be filed w1th the CommlSSlOn at leqst

17 davys prlor‘po the effectlve date of the contract.
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§3.102. [Municipal: contracts.] Reserved
| [N6 formal géplicatiOn neéd.acbompany municipal
contraéts filéd,under section éll-of the Pubiic Utility Law (66
P.S. §1351) but an execﬁted.cqpy or phoﬁocopy'of'such contract
‘and copies therdof shall be filed with the Commission at

least 30 days prior to the effective date of.the_cdntraCt.]

§3.103. ~ [Applications for construction or alteration of
' crossings.] Reserved

I (a) ApplicétiOns for c0nstruc£iqn,.relocation,
altérétion; protection, proﬁectiOn or abolition of a ¢rossing
under section 409, of the Public Utility Law (66 P.S. §1179)
shall comply,substantially with the requirements as to crossing
complaints as set forth in §3.361 of this title (relating to
croésing'compidintsfﬁ

(b)., Plans. submitted for the relocation, alteration,
protecfion,_proteqtion‘or abolition of any‘crossing.complained
against shéll be~$ccompanied by the names -and bost office
. addrésées of the record owﬁersbofjall property neceééary to be
acquired in the'éxecution thereof, and shall, when directed by
thé Commiésion, be Supplemented by a descriptién,by metes and
Bdunas of alliprdperty necessary to be acquired.

' (c) - The provisions of sx;bsections (a)' and (b) of
this seetioﬁ §upplement the provisions ¢of 1 Pa. éode 535.2

(relating to contents of applications).]



"INFORMAL COMPLAINTS

3.111 - Form and Content of Informal Complaints

(a) Informal cbmplaints may be by letter or other

writing. .No form of .informal complaint is suggested, except

as set forth in Chapter 56, but in substance the letter or

other writing‘must contain the essential elements of a formal

complaint as specified.in §5.5 (relating to formal complaints-

generally). Only one copy of an informal complaint need be

fiied;‘ It may embrace.supporting papers.

(b} This secﬁion supersedes 1 Pa. Code §33.5

(concerning informal complaints).

§3.112. Action on informal'cbmplaints;>

(a). Upon receipt. of an informal'domplaint, except as

set forth in Chapter 56, the Commission shall transmit a -copy

or a statement  of the substance thereof to each person regarding

. whom the complaint is made. in an endeavor to have.it satisfied.

~ The filing or withdrawal of an informal complaint is without

prejudice to the right of complainant to file and prdsecute a

formal complaint.

(b) This. section supersedes 1 Pa. Code §33.6 and 33.7

(concerning handling'ahd discontinuance of informal .complaints).

§3.121 - 3,151 - These sections are deleted and reserved. See

52 Pa. Code Chapter 5 for materials previously covered by these

sections.



{SCHEDULING OF] POLICY STATEMENT ON PUBLIC

INPUT HEARINGS

-§3.161. [Hearings generally.] Reserved

[(a) The Commission will schedule all hearings, other’
* than Ehose involving the lawfulnés$ of rates. Matters will be
regularly scheduled fof-heariﬁg atAHarrisburg, Philadelphia and
Pittsbuggh and intermitpentiy scheduled at such other locations
as may be designated by the Commis;ibh.

‘(b) Only under exceptional circumstances will requests
for continuance of a hearing be considereé unless submitted at
léast five days prior to the hearing dates. »

(c}) The provisions of subsection (b) supplement 1 Pa.

.Code §31.15(b) (relating to éxtensions of time).l~

§3.162. [Hearings in rateﬁproéeedings.] 'Reserved -

[(a) Hearing dates in rate proceedings shall be fixed
by the presiding-officer, The presiding officer may continue
a scheduled héaring fpr‘good causé, upbn his.own motion or
upon the request of a party.

{(p)  0rdinari1y, hearings .in rate proceedings’ shall
be.scheduléd with.due regard to the convenience of.the parties,
at£orne§s, and,witnesses, as well as that of the_presiding
officer and the éommission §taff; In écﬁeduling hearings,
however, the pres;ding ofﬁicer sﬁall.be;guided by the requirement
of section-312.of the act (66 P.S. 51152) thét rate cases are
to be given preference over all_éther proceedings, and are to

be decided as speedily as possible. When a hearing has been
- — 8 -
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- scheduled in a rate case, and the parties have been duly
notified, onl?{reasoﬁs of neééssi£y, r&thér than £hoée 6f
coﬁvenience, shall be acceptable grounds for coptinuance of
the,hearing; Other1engagemeﬁ£s of counsel shall nét ordinarily
constitute a ground- for continuance.

(c) The-provisions .of subsection (b) supplement

1 Pa. Code.§31.15(b) (relating to extensions of time) .]

§§3.181 - 3.321 - Theée sections are deleted and reserved.

See 532 Pa. Code Chapter. 5 for materials previously covered by

these sections.

§§3;351 - 3.354 - These sections are deleted and reserved.

See 52 Pa. Code Chapter 1 for materials ﬁréviously covered by

.these sections.
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CHAPTER 5. FORMAL PROCEEDINGS

Subchapter A. PLEADINGS AND OTHER PRELIMINARY MATTERS

§5.1. Pleadings allowed.

The pleadings in aé-actidn before the Commission
shall be: |

(a) application and protest thereto;

(b) formal complaint and an answer thereto;

(c) order to show cause and an answer thereto;

(d) petition and an answer thereto; and

(e) preliminary motions.‘

Any pleading except a preliminary motion may be

subject to a preliminary motion as set forth in §5.35 herein.

APPLICATIONS

§5.2.’ Applications éenerally.

(a) Applications for authorization or permission
filed with the Commission shall conform to the requirements of .
this subéhapter. In addition to the requirements:of this
subchapter, applications for certificates of public convenience
or permits for contract carriers should conform to the
requirementé of 52 Pa. Code §3.551 (relating to offiéial forms).

(b) This section supersedes 1 Pa. Code §35.1

(concerning applications generally).
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§5.3. Contents of applications.

Where a form is not provided in 52 Pa. Code §3.551,
applicafionsAshall conform to the form set forth in this
section. All applications éhall be in writing, shall state
clearly and concisely the authorization or permission sought,
shall cite by appropriate reference the statutory provisions
or other authority under which the Commissiqn authorization
or permission is sought, and shall set forth, in the order
indicated, the following (unless otherwise provided by this
subchapter for the specific type of application involved):

(a) The exact legal name of the applicant, and,.
if the applicant is é»corppration, trust, association, or
other entity, the jurisdiction under the laws of which.the
applicant was created or orgéﬂized and the location of the
'principal place of business of the applicant. *

(b) The name, title, and bost office éddress of
the person to whom correspondence or communications in
regard to the application are to be addressed. The Commission’
will serve, where gequired, ali notices, orders, and other
papers upon the person so named;, and such'seryice shall be
deemed to be.service ﬁpop the applicant.

(05 This section supersedes 1 Pa. Code §35.2

(concerning contents of applications).



§5.4. Applications for construction or alteration of
crossings.

‘(a) Applications for construction, relocation,
alteration, protection or abolition of a crossing under
Section 2702 of the Act (66 Pa. C.S. §2702) shall comply
substantially with the requirements as to crossing complaints
’as set forth in 52 Pa. Code §5.361 (relating to crossing
complaints).

(b) Plans submitted for the_relocation, altefation,
protection br abolition of any crossing coﬁplained against
shall be accompanied by the names and post office addresses
of the record owners of all property necessary to be acquired
in the execution thereof, and shall, when directed by the
Commission, be supplemented by a description by metes and

bounds of all property necessary to be acquired.

FORMAL COMPLAINTS

§5.5. Formal complaints generaliy.

» (a) Any person complaining of anyfhing done or omi£ted
to be done by any person subject to the jurisdiction of the
Commission, in violation, or claimed violation of any law
which the Commission has.jurisdiction'to administer, or any
regulation or order of the Commission, may file a complaint
with the Commission. If the complaint relates to a provision
in a tariff, regulation, report or other similar document on

file with the Commission as a matter of public record, the
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document should be identified.. A copy of the complaint shall
be served by the Commission, Certified Mail, upon the respondent.

(b) This section supersedes 1 Pa. Code §35.9

(concerning formal complaints generally).

§5.6. Contents of formal complaint.
(a) Each formal complaint shall set forth all of

the following:

(1) The name and address of. the complainant
and the attorney, if any, of the complainant.

(2) The name and address of the reSpondeﬁt
complained againét and the nature and character of its business.

(3) The interest of the complainant in the
subject matter.

(4) The act or thing done or omitted to be
done or about to be done or omitted to be dbne by the respondent
in violation, or claimed violation,: or any law which:the
Commission has jurisdiction to administer, or of any reguiation
or order of the Commiséion.

(5) A clear statement of the relief sought.

(b) Complaints by a public utiiity or other person

br corporatio; subject to the Public Utility Code against
any regulation or order of the Commission, which the complainant
is or has been required to observe or carry into effect, shall
be substantially in~ghe form prescribed by subsection (a) of

this section and reference shall be made to the particular
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regulation or order or part thereof complained against and
shall gquote the pertinent portions thereof.

(c) This section supersedes 1 Pa. Code §35.10

' (concerning form and content of formal complaints).

§5.7. ~Joinder of formal complaints.

(a) Two or more complainants may join in one complaint

if they are complaining aga;nst the same respondent or
respondents, and if the subject matter and felief sought is
substantially the same.

(b) ©~ This section supersedes 1 Pa. Code §35.11

(concerning joinder of formal complaints).

§5.8. Satisfaction of formal éomplaints.

(a) If the respondent satisfies a formal complaint
either before or after hearing, a sta;ement to that effect
signed by the complainant shall be filed with the Commission
setting forth that the complaint has been satisfiea and that
the complaint is withdrawn. Except as requested by the
parties, the»presiding officer shall not be required to render
a‘decisiqn upon the satisfaction of a complaint.

(b) This section supersedes 1 Pa. Code §35.41

(concerning satisfaction of complaints).



ORDERS TO SHOW CAUSE

§5.9. Order to show cause.

(a) Whenever the Commission desires to institute a
proceeding against any person under statutory or other
authority, the Commission may commence such action where
appropriate by an order to show cause sgtting forth the
grounds for such action. Such order will contain a statement
of the particular matter about which the Commission is inquiring,
which shall be deemed to be tentafive and for the purpose of
framing issues for cénsideragion and decision by the Commission
in the proceeding, and the order will require that the respondent
named respond in writing as provided in §5.21 (relating to
answers to orders to show cause).

(b) This section supersedes 1 Pa. Code §35.14

(concerning orders to show cause).

PETITIONS

55.10. Petitions generally.

(a) Petitions for relief, under any provisions of
the Public Utility Code or other statute that the Commission
administers, shall be in writing, shal; state clearly and
copcisely the grounds of interest of the petitioner in the
subject matter, the factS'rélied upon, and ‘the relief‘sought.
Petitions to intervene shall conform to the requirements of

52 Pa. Code §§5.24-5.29,
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(b) This section supersedes 1 Pa. Code §35.17

(concerning petitions generally).

§5.11. Petitions for declaratory orders.

(a) Petitions for the issuance, of a declaratory order
to terﬁinate a controversy or remove uncertainty, shall state
clearly and concisely the controversy or uncertainty whichA
is the subject of the petition, shall cite the|statutory
provision or other authority'involved and shall include a
compléte statement of the facts and grouqu.prompting the
pefition, together with a full disclosure of the interest of
the petitioner. Notice, if appropriate, shall|be given in
accordance with Commissionlinstructions with respect to the
individual petition. |

(b) This section supersedes 1 Pa. Code §35.19

'(concerning petitions for declaratory orders).

§5.12. Petitions for issuance, amendment, waiver, or
repeal of regulations.

(a) A petition to the Commission for the issuance,
amendment, waiver, or repeal of a regulation shall set forth
clearly and coﬁcisely the interest of the petitioner in the
subject matter, the specific regulation, amendmept, waiver,
or repeal requested, and shall cite'by'appropriate-referenCe
the statutory provision or other authority therefor. Such

petition shall set forth the purpose of,. and the facts
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claimed to constitute the grounds requiring such regulation,
amendment, waiver, or repeal. Petitions for Jhe issuance or
amendment of a regulation shall incorporate tﬁe proposed
regulation or aﬁendmentf ‘

(b) This section supersedes 1 Pa. dee'§35.18

|

|
§5.13. Petitions for appeal from actions of the staff.

(concerning amendment to regulations).

(a) Unless otherwise provided in this part, actions
taken by a subordinate officer, other than a hearing officer,
pursuant to authority delegated by the Commission may be
appealed to the Commission by filing a petition within ten
days after service of notice of such action, unless-a different
time period is specified herein or in the.ActJ

(b) This section supersedes 1 Pa. Cfde §35.20

{concerning appeal of staff actions).

PROTESTS

§5.14. Protest to an application.
(a) Any persoh objecting to the approval of an
application under éonsidération by the Commission may file . .a
protest to the application.
{(b) This section supersedes 1 Pa. Code §35.23

(cohcerning protests generally).
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§5.15. Content of a protest to an application.

(a) A proﬁest to an application shéll.on its face
set out clearlyﬂand concisely the facts from $hich the allegeq
interest or right of the prbtestant can be determined, the
grounds of the protest and the facts establishing protestant's
standing to protest. |

(b) Any person objecting to the apéfoval of an
.application shall file with the Secretary of‘éhe Commission
and serve upon the applicant and applicant's attorney, if
any, a written prpteét to that appliqatiod whﬁch shall conform
with thewrequiremenps of 52 Pa. Code §3.381({c)i{l) (concerning.-
content -and effect of protests). ‘

(c) Upon the filing bf a timely pro%est, the protes-
© tant shall be permitted to participate in the ?roceeding as
a party.

(d) Mations in regard to protests shall be in
accordance with the 52 Pa. Code §§5.35-5.37 (c?ncerning
motions). |

(e) This section supersedes 1 Pa. Cfde §35.24

(concerning effect of protest). !

§5.16. Time of filing.
A protest shall be filed within the time specified

in 52 Pa. Code §3.381(d) (concerning time of filing protests).



§5.17. Failure to file a protest to an application.
(a) If no such protest is filed with the Commission

on or before the date specified in the Pennsylvania Bulletin,

the Commission may, in its discretion, take such action as
-specified in 52 Pa. Code §3.381 (e) (concerning failure to file

protests).

ANSWERS

§5.18. Answers to complaints and petitions.

(a) Answers-to complaints and petitions, shall be
filed with thé Commission within 20 days after éhe'date of
receipt of service, unless a different time is prescribed by
law or by the Commission. -

(b) The answer to a complaint. shall set forth, in
pafagraphs numbefed to correspond with the complaint, the
facts upon which the respondent relies. All answers shall be
in writing, and so drawn as fullyhand completely to advise
the parties and the Commission as to the nature of the defenée.
They shall admit or deny specifically and in detail each
material allegation of the pleading answered, and state clearly
and concisely the facts and.matters of law relied upon.

(¢) Any respondent failing to file an answer
within the applicable period shall be deemed in default, and
all relevant basic facts stated in such complaint or petition

may be deemed admitted.



(d) This section supersedes 1 Pa. Code §35.35

(concerning answers to complaints and petitions);

§5.l9. Answeré seeking affirmative relief.

(a) 1In its answer, a Respondent may seek relief
against other parties in a proceeding by reason of the presence
of common qﬁestions of law or fact shall set forth in their
answer the facts constituting the grounds of cémplaint, the
provisions of the statutes, rules, regulations, or orders relied
upon, the injury complained of, and the rélief sought. The
answer shall in all other respects conform to the requirements
of these rules for answers generally,

(b) This section supersedes 1 Pa. Code §35.38

(concerning answers requesting affirmative relief).

§5.20. Replies to answers seeking affirmative relief.

(a) Unless otherwise ordered by the Commission,
replies to answers seeking affirmative relief shall be filed
with the Commission and served within 15 days after receipt
of service of the answer, but not later than five days prior
to the date set for the commencement of the hearing, if any.

(b) This section supersedes 1 Pa. Code §35.39’

(concerning replies to answers requesting affirmative relief).

§5.21. Answers to orders to show cause,.
(a) - Ahy person upon whom an order to show cause

has been served under 52 Pa. Code §5.9 (relating to orders to
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show cause) shall, if directed to do so, respond to the same
by filiﬁg with the Commission, within the time specified in
said order, an answer in writing; Such answer shal; be drawn
so as specifically to admit or deny the allegations or charges
which may be made in séid order, set forth the facts upon
which respondent relies, and state concisely the matters of
law relied upon. Mere general denials of the allegations of
an order to show cause which afe unsupported by specific
facts upon which respondent relies, will not. be considered
as complying with this section and may be deemed a basis for
entry of a final ofder without hearing, unless otherwise
required-by statute, on the ground that the response has
raised no issues requiring a hearing or further proceedings.
Any respondent failing to file an answer within the timé
allowed shall be deemed in default, and all relevant facts
stated in the order to show cause may bé deemed édmitted.

(b) This section supersedes 1 Pa. Code §35.37

(concerning answers to orders to show cause).

§5.22. Answers to amendmenté of pleadin§s.

(a) ~ Any participant may file an answer to any
amendment, modification or supplement to an application, com-
plaint, petition or other pleading. If made, answers shall,bé
filed with the Commission within 15 days after the date of
receipt of service of tﬁe.amendment, modification or supplement,.
unless for cause the Commission or presiding>officer with or

without motion shall prescribe a different time.

e &
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(b) This section supersedes 1 Pa. Code §35.40

(conéerning answers to amendments).

§5.23. Answers to petitions to intervene.

(a) Any participant may file an answer to a petition
.to intervene, and in default thereof, may be deemed to have
waived any objection to the granting of such petition. Answers
shall be served upon all other participants.

(b) This section supersedes 1 Pa. Code §35.36

(concerning answers to interventions).

INTERVENTION

§5.24. Tnitiation of intervention.
. (a) Participation in a proceeding as an intervenof
may be initiated as follows:‘ _

(1) By the. filing of a notice of intervention ?
by any other agency of the Commonwealth which is authorized |
by statute to participate- in the proceeding.

(2) By order of the Commission upon petition
to intervene.

(3) By operation of a specific provision of
this subchapter which provides for party status.

(b) This section supersedes 1 Pa. Code §35.27

(concerning initiation of intervention).



§5.25.  Eligibility to intervene.

(a) Persons. A petition to intervene may be
filed by any persoﬂ claiming a riéht-to intervené or an
interest of such nature that intervention is necessary or
appropriate. to' the administration of the statute under which
the proceeding is brought. Such right or interest may be
‘any one of the following:

(1) A right conferred by statute of the United
States or of this Commonwealth.

(2) An interest which may be directly affected
and which is not adequately represented by existing particibanﬁs,
and as to whiéh petitioners may be bound by the action of the
Commission in tﬁe proceeding. .

(3) Any other interest of such nature that
participation of the petitioher.may be in the public interest.

(b) .Commonwealth. The Commonwealth or any officer

or agency thereof may intervene in any proceeding subject to
the provisioné of subsections (1), (2) and (3) above.
(c) This section supersedes 1 Pa. Code §35.28

(concerning eligibility to intervene).

'§5.26. Form and content of petitions to intervene.

(a) Petitions to intervene shall set out clearly
and concisely the facts from which the nature of the alleged
right or interest of the petitioner can be determined, the

grounds of the proposed intervention, and the. position of
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the petitioner in the proceeding, so as fully and completely
to advise the parpicipaﬁts and the Commission as to the specific
issues of fact Br law to be raised or cohtroverted.

.(b) This sectionbsupersedes 1 Pa. Code §35.29

(concerning form and content of petitions to intervene).

§5.27. Filing of pétitions to intervene.

(a) -Petitions to intervene and notice of intervention
may be filed following the filing of an appliéation, petition,
complaint, or other document seeking Commission action, but
no later than the date fixed fér the filing of petitions to

intervene in any order or notice with respect to the proceedings,

or date fixed for filing protests as published in the Pennsyivania'
Bulletin. Where a person has ‘been permitted to intervene
notwithstanding.the failure to file a petition within the

time prescribed in this seétion, the Commission or presiding
officer may, where the circumstances warrant, permit the

waiver of the requlrements of §5.169 (relatlng to copies of
documentary evidence) with respect to copies of exhibits for

such intervenor.

{b) This section supersedes 1 Pa. Code §35.30.

§5.28, Notice, seryice and action on petiiions to intervene.
(a) Petitions to intervene, when tendered to the

»Commiésion for filing, shall show service thereof upon all

participants to the procéeding'in conformity with §1.54

(relating to service by a participant).



(b) As soon as practicable after the expiration
of the time for filing ahswerS‘to such petitions or defaﬁlt
thereof, as provided.in §5.23 (relating to answers to petitions
to intervene), the Commiséion will grant or deny such petition
in whole or ih part or may, if found to be appropriate,
authorize limited participation. No petitions to intervene
may be filed or will be acted upon during a hearing unless
permitted by the Commission or presiding officer after
opportunity for all parties to object thereto.

(c) This section supersedes 1 Pa. Code §35.31

(concerning notice and action on intervention).

§5.29. Limitation of participation in hearings.

(a) Where there are two or more intervenors having’
substantially like interests and positions, the Commission or
presiding officer may, in order to expedite the héaring, arrange
appropriate limitations on the number of attorneys who will
be permitﬁéd to cross-examine and make and argue motions and
objections on behalf of such intervenors.

(b) This section supersedes 1 Pa. Code §35.32
(concerning limitation interveners).
CONSOLIDATION

'§5.30. . Consolidation.
(a) The Commission or presiding officer, with or

-without motion, may order proceedings involving a common guestion
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of law or fact to be consolidated. The Commission or presiding
officer may makg such orders concerning the conduct of ‘such
proceeding as may avoid unnecessary costs or deiay.

(b) This section supersedes 1 Pa. Code §35.45

(concerning consolidation).

AMENDMENT AND WITHDRAWAL OF PLEADINGS

§5.31. Amendments of pleadings generally.

(a) Any modification of or suppiement to an
application, complaint, petition, or other pleading shall be
deemed as an amendment to the pleading, and shall comply
with the requirements of this subchapter relating to tﬁe
pleading émeﬁded insofar as appropriate.

(b) Except as otherwise provided in this subsectibn;
no amendment to a pleading may be filed within five days
preceding the commencement of or during a hearing unless
directed or permitted by the Commissibh or the presidihg
officer after opportunity for all parties to be heard thereon.

(c) These general provisions for amendment do not
apply to upward revisions in the aggregate amount of a
general rate increase request.

(d) This section‘supersedes 1 Pa. Code §35.18

(concerning amendment of pleadings).



§5.32. Amendments to cohform to the evidence;
(a) When, at a hearing, issues not raised by the

pleadings are introduced by express or implied consent of
the participants, they shall be treated in all respects as if
they had beén raised in the pleadings. Such amendment of
“the pleadings as may be necessary to cause them to conform
to the evidence and to rgise thesg new issues-méy be made
upon motion of any participant at any fime during'the hearing
as set forth in §5.36 (regarding hearing motions). If evidence
- upon such new issues is objected to on the ground that it is
not within the issues raised by the pleadings, the Commission
or the presiding officer may allow. the pleadings to be
amended and such evidence to be received, when it appears that
the presentatioﬁ of the merits of the proceedings will be
served thereby without prejudicing the public interest or
the rights of any pérticipant. When in the discretion of the
Commission or the presiding officer; a continuance ié necessary
in order to enable the objecting participant to ineet such new
issues and evidence, a continuance may be granted by the Com-
mission or the prgsiding officer, as provided in §1.15 (relating
to extensions of time). |

(b) If an amendment adopted pursuant to subsection
(a) has the effect of broadening the issues in the procéeding,.
notice of such amendment shall be given.in the same manner
as notice was given at the commencément of the proceeding

and to the same persons who received such.notice.
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(c) This subsection supersedes 1 Pa. Code §35.49

(concerning amendments to conform to évidencé). | :
21
§5.33. Directed amendments.

(a) The Commission may at any time,; or during a
hearing, presiding officers may on their own'motion or the
~m6tion of any participant, direct participanfs'to state their
case by way of amendment more fully or in more detail. Such
amendment shall be reduced to writing and filed within such
time as may be fixed therefor by the Commission or the presiding .
officer. .

(b) This section supersedes 1 Pa. Code §35.50

(concerning directed amendments).

§5.34. Wifhdrawal of pleadings.

(a) A participanf desirihg to withdraw a pleading . g
may file a notice of withdrawal thereof with the Commission and
with all parties to the proceeding. Such notice shall - set -
forth the reasons for the withdrawal. Unless otherwise
ordered by the,Cohmission for good cause, such notice shall,
30 days after the filing thereof, be deemed to have effected
the withdrawal of tﬁe pleading, including amendment, if
any. .

"{b) This section supersedes 1 Pa. Code 535.51

(concerning withdrawal of pleadings).
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MOTIONS

§5.35. Prelimiﬁary motions.

(a) Preiiminary motions are available to any
participant. They-shall state specifically the grounds relied
upon, the standing of the party, and theéy shall be limited to:

(i) A motion questioning the jurisdic-
tion of the CommissionJ
(ii) A motion to strike off a pleading
that is insufficient as to form.

(iii) A motion to dismiss a pleading‘that
is insufficient as to substance, that
does not indicate on its face ;he
standing of the party to participate
in the proceeding, or the failure to
join an indispensable party.

(iv) A motibn for a more specific pleading.

(b) Preliminary motions shall be filed along with
an answer, within the time periéd prescribed by 52 Pa. Code
§5.18 (relating to answers to complainfs and petitions),'except
,additional time may be allowed to file an answer where the
motion goes to a request for a more specific pleading. All
preliminary motions shali be raised at the same time.

(c) If any preliminary motion tolstrike is ‘granted,
the complaiﬁing participant shall have the right'to file an
.amended pleading within ten days.

(d) This section supersedes 1 Pa. Code §§35.54

and §35.55 (concerning motions).

- &
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§5.36. Motions for summary judgment and judgmeht on

the pleadings.

(a) Motion for Judgment on the Pleadings. After

the pleadings are closed, but within.such time as not to

delay the hearing, any par;icipant may move for judgmeﬁt on the
pleadings. The opposing partici?ant shall have the opportunipy'
to respond. |

(b) Motion for Summary Judgment. After the

pleadings are closed, but within such time as not to delay
hearing, any participant may move for summary judgment on the
pleadings and any depositions, answers to interrogatories,
admissions and supporting affidavits.

The participant opposing the motion for summary
judgment may present affidavits in response. Supporting or
opposing affidavits shall be made upon personal. knowledge,
shall set forth such facts as would be'admissible in evidence,
and shall show affirmagively that the signer is competent to
testify to the matters stated therein. Affidavits may be
supplemented or opposed by depositions, answers to interroga-
tories or further.affidavits. The judgment souéht shall be
rendered if the plea&ings, depositions, answers to interroga-
tories and admissions, together with affidavits, if any, show
that there is no genuine issue as to any~ﬁateria1 fact and
that the moving participant is entitled to a judgment as a
matter of law. The opposing participant shall have the |

opportunity'to respond.
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(c) The presiding officer shall grant or deny a
motion for judgment on the pleadings or a motion for summary
judgment, as appropriate. If such a motion is.granted, the
presiding officer shall do so ‘in the form of an initial
decision. As 'in the case of other initial decision, the
procedures regarding exceptions and appeal to the Commission
shall apply. If such a motion is denied, the presiding

officer_shali do so in the form of an order.

§5.37. Hearing motions.

{(a) Scope and content. After a hearing has

commenced in a proceeding, a reqdest may be made by motion

for any relief desired, except as may be otherwise expfessly
provided in these rules. Motions shall set forth the ruling
or relief sought, and shall state the grounds therefor and the
statutory or other authority relied upon.

(b) Presentation of motions. Motions may be made

in writing at any time, and motions made during hearings may
be stated orally upon the record, or the presiding officer
may reguire that such oral motions be reduced to writing and

filed separately.

(- (c) Response to motions. Any participant shall

have ten days within which to answer or object to any—motion,
unless the period of time is otherwise fixed by the Commission
or the presiding officer.

(d) The présiding officer is authorized to rule and

shall rule upon any motion not formally acted upon by the

9 B
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Commission prior to the commencement of the hearing where
immediate ruiing is essential in order to.proceed with the
hearing, and.upoﬁ any motion filed or made after the commencement
of the hearing and prior to the submission of a decision in
the proceed;ng. The presiding officer by initial decision
'may render a final determination with regard to apy'motion priot
to the termination of hearings if in the opinion of the presiding
officer the motion involves a question of jurisdiCtion, |
the establishment of a prima facie éase, or standing. Motions
made during the course of hearing, which if grantéd would
otherwise dispose of parties' rights, should be acted upon by
the presiding officer prior to taking further testimoﬁy if,
in the opinion of the presiding officer, -such action is
warranted.

(e) This section supersedes 1 Pa. Code §§35.177-35.180

(concerning motions).
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Subchapter B. HEARINGS

GENERAL

§5.101. Notice of Proceeding; Hearing; Waiver of Hearing
| (a) Where notice and hearing are required unaer

law, publication in the Pennsylvania Bulletin of a notice

of application or other initial pleading is sufficient

‘to provide notice of the proceeding. Service on interested

persons is also sufficient to provide such notice. Such

notice shall fix a reasonable period of time, but not less

than fifteen daxs,'within which any person desiring to be

heard may file a petition to intervene, a protest, complaint
or other apﬁropriate pleading.” Hearings will be held upon
the filing of said pleading, unless waived by the parties.
(b) If the appropriate pleading is not filed within
the set period of time, or where the'participants have
waived hearings, the Coﬁmission maf forthwith dispose of
the matter without a hearing upon the basis éf the pleadings
or submittals and the studies and recommendations of the staff.
(c) This section supersedes 1 Pa. Code §§35.101

and 35.103 (concerning notice and waiver of hearing).

§5.102. Scheduling of Hearing
| (a) The Commission will schedule all hearings
other than those involving the lawfulness of rates and will

maintain hearing calendar of all proceedings set for hearing.
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(b) Proceedings pending on this calendar will
in theierrder.of assignment and, so far as précticable,.
be heard at the times and places fixed by the Commission
or presiding officer, giving due regard to the convenience
and necessity of the participants and their attorneys.

(c) The Commission or the presiding officer in
the exercise of discretion, for cause, may advance or postpone
any proceeding on the hearing calendar with due notice to
the participants.

(d) Only for good cause shown will requests for con-
tinuance of a-ﬁearing be considered unless submitted at
least five days prior to the hearing date.

(e) This section supersedes 1 Pa. Code §35.102,
35.121 and 35.123 (concerning hearing calendar and conduct

of hearings).

§5.103. Hearings in rate proceedings.

.(a) Hearing dates in rate proceedings will be fixed
by the presiding officer.

(b) Ordinarily, hearings in rate proceedings will
be scheduled with due regard to the convenience of the partieg,
attorneys, and witnesses, as well as that of the presiding
officer and the Commission staff. In scheduling hearings,
however, the presiding officer will be guided by the require-
~ment of section 315 of the act (66 Pa. C.S. §315) that rate

cases are to be given preference .over all other proceedings,
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and are to be decided as speedily as possible. The presiding
officer may continue a scheduled hearing upon his own
motion or upon the request of a party for good cause shown.

Mere convenience or other engagements of counsel shall not

ordinarily constitute grounds for continuance.

NOTICE OF HEARING

§5.104. Notice of rulemaking proceedings

(a) Before the adoption of any regulation, the
Commission will cause general notice to be published as
provided in Chapter 7 of Title 1 (relating to procedure for-
‘adoption or change or regulations).

(b) The order or notice will state the time and
place of any proposed hééring, and nature of the proceeding,
recite the statutory or other aqthoriﬁy under which the
regulation is proposed to be adopted, and include either
the ﬁerms of the proposed regulation, or description of
the subjects and issues involved to inform interested persons
of the nature of the proceeding, so as to permit any interested
peréons.to submit data, views or proposals relative thereto
within such time period as is required by étatute or regulation.

(c).,This section supersedes 1 Pa. Code §35.104

(concerning notice of rulemaking).

§5.105. Notice of nonrulemaking proceedings
(a) The presiding officer, the Office of Administrative
Law Judge, or the Commission is authorized to schedule

prehearing conferences and hearings. All participants shall

- 26 =
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be given reasonable notice of the time and place of the
prqhearing conference or hearing. In fixing the time and
place of such conferences - and hearings, due fegard will 
be given to the convenience and necessity of the participants
or their attorneys S0 far as time and the prbper execution
of the functions of the Commission: permit.

(b). This section supersedes 1 Pa. Code §35.105

(concerning notice of nonrulemaking proceeding).
PREHEARING AND OTHER CONFERENCES

§5.111. Conferences to adjust, settle, or ekpedite '
proceedings

(a) ‘In order to provide opportunity for the submission
and consideration of facts, arguments, offers of settlement,
or proposals of adjustment, for settlement of a proceeding,
or any of the issues therein, or considérationsbf means by
which the conduct of the hearing may be facilitated and
" the disposition of the proéeeding expedited, conferences between
the participants'for such purposes may bé held at any time
prior to or during hearinés as time, the n&ture of the
proceeding, and the public interest may permit.

(b) This section supersedes 1 Pa. Code §35.111

(concerning conferences to settle and expedite proceedings);

§5.112, Initiation of Prehearing Conferences

(a) In order to make possible a more effective use

of hearing time in formal proceedings, and to otherwise

- &
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expedite the orderly conduct and disposition of such pro-
ceedings and to serve the ends to justice and the public
interest, it is the policy of the Commission to arrange
for conferences between participants to such proceedings
prior to the commencement of hearings.

(b) The Commission, or the présidinq officer, with
or without motion, and after consideration.of the probability
of beneficial results to be derived therefrom, may direct
that a prehearing conference be held, and direct the parti-
cipants to the proceeding to appear thereat to consider any
or all of the matters enumerated at §5.112(c). Due notice
of the time and place of such conference shall be given to
all participants to the proceeding.

(c) The following matters shall be considered
at prehearing conference:

(1) The possibilities for settlement of

the proceeding, subject to the approval
of the Commission;

(2) The amount of hearing time which will

be required to dispose of the proceeding
and the establishment of a schedule of
hearing dates;

(3) Arrangements for the submission of

direct testimony of witnesses in writing
in advance of hearing to the extent
practicable, and for the submission in
advance of hearing of written requests
for information which any participant
contemplates asking another participant

to present at hearlng, and

(4) Such other matters as may aid in expe-
diting the orderly conduct and
disposition of the proceeding and the
furtherance of justice, including, but
not limited to:

. &
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(i) The simplification of the issues;

(ii) The exchange and acceptance of
service of exhibits proposed
to be offered in evidence:

(iii) The obtaining of admissions
as to, or stipulations of,
facts not remaining in dispute,
or the authenticity of documents
which might properly shorten
the hearing;

(iv) The limitation of the number
" of witnesses; and

(v) The discovery or production
of data or other material.

(@) All pérticipants, including principals and
counsel, will be expected to attend'the»cpnference fully
prepared for a useful discussion of all problems involved
in the proceeding, bqth procedural and substantive, and fully
authorized to make commitments with respect thereto. Such
preparation should include,'among.other things, aévance study
of all relevant materials, and advance informal communication
‘between the participants,.including_requests for additional
data and infofmation; to the extent it appears feasible and
desirable. Failure of a participant to attend such con-
ference, after being served with due notice of the time and
place thereof, without good cause shown, shall constitute
a waiver of all objections to the agreeﬁents reached, if
any, and any order or ruling with respect thereto.

(e) This section supersedes 1 Pa. Code §35.112

and 35.113 (concerning conferences).

-
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§5.113. Authority of presiding officer at any conference

(a) The presiding officer at any cqnference may‘
disébse of any procedural.mattérs which he is authorized
to rule upon during the course of tﬁe proceeding. In addition,
where it appears that the proceeding would be substantially
expedited by distribution of proposed exhibits and written
prepared testimony reasonably in advance of the hearing
session, the presiding officer, at his discretion, and
with due regard for the convenience and necessity of the
participants, may direct such advance distribution_byva
prescribed date. The rulings of the presiding officer made
at such conferénce shall control the subsequent courée of
the hearing, unless modified for good cause shown.

(b) The presiding officer shall have authority to
participafe in the discussions; to arrange for recording
stipulafions or agreements reached at conference,.to fix
thé date of. initial hearing and the date or dates for addi-
tional hearings which may be required to dispose of the
proceeding, and otherwise to assist the participants to
reach agreement that will expedite the proceeding and serve
the ends of justice.

(c) This section supersedes 1 Pa. Code §35.114

(concerning authority of presiding officer).
§5.114. Prehearing conferences in rate proceedings

(a) In all formal proceedings involving rates the

presiding officer may schedule:
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(1) A First Prehearing Conference to

" establish a schedule for-discovery
and tentative hearing dates, as well
as the matters enumerated in §5.112
of this Title (concerning initiation
of prehearing conferences); and

(2) A Second Prehearing Conference to con-
sider, inter alia, the possibilities
of settlement and the status of dis-
covery.

(3) In addition, the presiding officer may
call such other.conferences as are
deemed necessary.
(b) The First Prehearing Conference shall be held
as soon as practicable after the entry of the order of
investigation. Each participant shall come to the First

Prehearing Conference prepared to discuss:

(1) a proposed plan and schedule of dis-
covery;

(2) any other proposed orders with respect
' to discovery; and

(3) tentative.scheduling of evidentiary
‘hearings, close of the record, filing
of briefs and any other matters deemed
appropriate.
Participants may submit a written statement addressing these
and any other issues at the time of the First Prehearing
Conference.
(c) Following the First Preheariﬁg Conference,
the presiding officer shall enter an order establishing
a tentative set of hearing dates, establishing a plan and

schedule for discovery and addressing any other matters deemed

necessary.
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(d) The Second Prehearing Conference shall be
scheduled not fewer than ten.(10) days prior to the first
scheduled evidentiary hearings to:
(1) Resolve oﬁtstanding discovery disputes;
(2) Schedule order of witnesseg;

(3) Establish time limits for cross
. examination of witnesses;

(4) Incorporate stipulations in record, and

(5) Resolve any other matters.

Combined with the Second Prehearing Conference shall
be a Settlement Conference for the-purpose of discussing
settlement of the case and/or stipulation of certain issues.
All participants, except the filing utility, must file and
serve on all other participants a Statement of Position at
least five (5) days before the date scheduled for the_second
prehearing conference which fully and completely identifies
the issues as they appear and étates the particiéan;s'
position on each stated issue. Also iﬁcluded-shall be a listing
of the names and add;ésses of the witnesses each participant
inténds to call and the proposed area of testimony as they
then appear.

(e) The presiding officer, or the Commission, shall
have the authority to amend the above requirements upon his
(or its) own motion or that of any participant whenever
justice so requires.,

(£) The rules applicable to Prehearing and Other
Conferences set forth in 52 Pa. Code §§5.111-5.113 are applicable
to prehearing conferences in rate cases except to the extent

inconsistent herewith,



SETTLEMENT AND STIPULATIONS

§5.115. Offers of settlement

(a) It is the policy of the Commission to encouragev
settlements. Nothing contained in these rules shall be
construed as precluding any participan; in a proceeding from
.submitting, at any time, offers of settlement or proposals
of adjustment, or from requesting conferences for such purpose.
Unaccepted pfoposals of settlement, or of adjustment,
or as to procedure to be followed, and proposed stipulations
not agreed to, shall not be admissible in evidence against
any counsel or participant claiming such pfivilege.

(b) This section supersedes 1 Pa. Code §35.115

(concerning offers of settlement).

§5.116. Stipﬁlations>made in conferences

Stipulations and agreemehts reached at any conference
shall be signed or otherwise accepted of record by the pérti-
cipants to the stipulation or agreement, shall be filed with
thé Commission within such time as shall be ordered by the
presiding officer, shall be received in evidence as part of
the record of the proceeding, and shali be binding upon such
participants with respect to the matters therein stipulated

‘'or agreed.
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§5.117. Refusal to make admissions or stipulate

(a) If a party attending a conference convened
pursuant to theée rules refuses to admit or stipulate the
genuineness of any documents or the truth of any matters
of fact and if the pérticipant requesting the admissions
or stipulations thereafter proves the genﬁineness of any
such document or the fruth of any such‘matter of fact,
he may apply to the presiding officer for an order requiring
the other party to pay him the reasonable expenses incurred in
making such proof, including reasonable attorney's fees.
Unless the presiding officer finds that there were good reasons
for the refusal to admit or stipulate or that the admissions
or stipulations sought were of no substantial importance,
the order shall be made. An interlocutdry appeal may be
taken to the Commission immediatély_frbm.any such order made
by a presiding officer. If a party refuses to comply with
such order after it becomes final, the agency. may strike
all or part of such pleadings of such party or limit or deny
further participation by such party. A

(b) This section supersedes 1 Pa. Code §35.116

{concerning refusal to stipulate)

§5.118. Presentation and eftegt of'stipulations
(a) Independently of.the orders or rulings issued
as provided by §§5.111-5.114 (relating to conferences) the

participants may stipula;e as to any relevant matters of fact
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~or the authenticity of any relevant documents. Such stipulations
may be received in evidence at a hearing, ‘and whén-sp received
shall be binding on the'participants.with respect to the
.matters therein stipulated.

{(b) The Commission may disregard in whole or in
part any stipulation of facts under this section but may grant
further hearing if requested by a party to the stipulation
within 15 days after issuance of a éommission order disregarding
the stipulation.of fact.

{c) This section supersedes 1 Pa; Code §35.155

(relating to presentation and effect of stipulations).

§5;119. Motor Carrier Restrictive Amendments

{a) The participants to motor cgrrier applications
may stipulatelas to restrictions or modifications to proposed
.motor carrier righté. All stipulatiéns in'thé form of
restrictive amendments or modifications shall be in writing,
signed by each participant to the stipulation, and a copy
submitted to the Secretary of the Commission for insertion
into the document folder. |

(b) These restrictive amendments shall be binding
on the parties but not on the Commission shoqld it determine

they are not in the public interest.



HEARINGS

§5.121. Appearances

(a) The presiding officer before whom the hearing
is held shall cause to be entered upon the record all
appearances, with a notation in whose behalf each appearance
is made.

(b) This section supersedes 1l Pa. Code §35.124

(concerning appearances).

§5.122. Order of procedure

(a) In hearings upon applications, formal complaints,
or petitions, the co@plainant, petitionef, or other participant
having the burden of proof, as the case may be, shall
open and close, unless oﬁherwise directed Sy the presiding
‘officer. 1In hearings on investigations and in proceedings
which have been consolidated for hearing, the presiding |
officer may direct who shall open and close.

(b) Intervenors shall follow the participants
in whose behalf the intervention is made. Where the intervention
is not in support of any original participant, the presiding
officer shall designate at what stage such_intervenor'will |
be hgard. |

(c) .Iﬁ proceedings where the evidence is peculiarly
within the'knbwledge or coptrol of another participént, the
order of presentation set forth in subsections (a) and (b)
may be varied by the presiding officer.

(d) This section supersedes 1 Pa. Code §35.125

{concerning order of procedure).
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§5.123. Presentation by_partigs and staff counsel

(a) Parties and staff counsel shall have the right
of'presentation of evidence, cross-examination, objection,
motion, and argument.,lThe‘taking,of evidence and subsequent
proceedings shall proceed with all reasonable diligence
and with the least practicable delay.

(b) When objeétions to the admission or exclusion
of evidence before the Commission or the presiding officer’
are made, the groﬁnds relied upon shall be stated briefly.
Formal exceptions .are unnecessary and shall not be takeﬁ to
rulings thereon.

(c) The presiding officer may require or allow a
factual statement of the -scope of any pleading or the
position of any participant in the proceeding. Facts
admitted of record by any participant or by teséimony, ex-
hibits, or in writing; need not be further proved.

(d) The Commission or the presiding officer may
limit appropriately the number of witnesses who may be heard
upon any issue.

(é) This section supersedes 1 Pa. Code §35.126

{concerning presentation by parties).

§5.124. Supporting data for future test year

(a) 1In discharging its burden of proof pursuaht
to section 66 Pa..C.S. §315, a‘public utiliéy may submit and
use data for a.futﬁre tést year. Such submission shall be

in addition to, and not in lieu of, any other data or material
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required undgr this title, including the submission requirements
for an experienced 12-month test period. ‘Where a future

tést year is used, it shall be ‘based on estimates for a

.period of 12 consecutive months, which shall begin on the

day following the end.of the required experienced 1l2-month
period. - Estimates for a future test year shal; be of the

same or similar ﬁype, quantum, aAd'nature as required to

be submitted for an experienced teét year‘and-shgll include

the methodology, data, and material used. as the basis for

the estimates.

(b) Where a public utility submits and uses data
fof.a future test year, it shall, during the course of the
proceeding, submit for the record the results oflits actual
experience in the future. test year for each quarter starting
with the day following the. end of the required experienced
12-month period. Such results shall be submitted within 36 days

of the end of the quarter or as soon thereafter as available.

§5.125. Failure to appear, proceed, or maintain order in
proceedings.

" (a) Aftgr being duly notified, any participant
who fails to be represented at a scﬁedpied conference or
hearing in any proceeding shall be deemed to have waived
the opportunity to participate in such conference or hearing,
and shall not be permitted the?eafter to. reopen the disposition
of any matter accomplished at such conference or hearing,

or to recall for further examination of witnesses who were
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excused, unless the presiding officer determineshthat the
failure to be represented was unavoidable and that the interests
of the other participants and of the public would not be
prejudiced by permitting‘such'reopening or further examination.
Counsel shall be expected to go forward with the examination

of witnesses at the hearing in accordance with the provisions

of §5.122 (relating to order of procedure), or as has been .
otherwise stipulated or has been directed by the presiding
officer. If the actions of a participant in any proceeding

are determined by the'Commission or the presiding officer

after due notice and opportunity for hearing, to be

obstructive to the orderly conauct-of the proceeding and
inimical to the qulic interest, the Commission or the presiding
officer may take any appropriate action, such as dismiss

the complaint.if the action is tﬂat of complainant, or other

appropriate_actionk

TRANSCRIPT

§5.126. Recofding of proceedings.

'(é) Where required by law, hearings will be steno-
graphically reportedlby the Commission's official reporter.
The transcript of such report will be a part of the record
and the sole official transcript of the proceeding. Such
transcripts shall include a verbatim report of the hearings
and nothiﬁg shall be omitted therefrom except as is directed
by the presiding officer. After the closing of the record,

there shall not be received in evidence or considered as
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part of the recog any document submitted a:ar the close
of testimony except as provided in §5.164 (relating to
additional evidence) or changes in the transcript as provided
in §5.132 (relating to transcript corrections).

(b) This section supersedes 1 Pa. Code §35.131

{concerning recording of proceedings).

§5.127. Transcript corrections. '

(a) Corrections in the official transcript may be
made only to make it conform to the .evidence presented éf
the hearing and to spegk the truth.

(b) No correction of any transcript of testimony
shall be made except upon either written request within 15 days
after the transcript has been filed with the Commission, or
upon written stipulation by all participants of record filed

~within 20 days after the transcript has been filed with the
Commission, unless such corfection is made at another time
upon permission of the presiding officer prior to theiclosing
of the record.

{c) This section supersedes 1 Pa. Code §35.132

(concerning transcript corrections).

§5.128, Copies of transcripts
(a) Any party or other person desiring copies of
" the transcript may obtain copies from the official reporter
_upon payment of the fees fixed therefore.
(b) This section supersedes 1 Pa. Code §35.133

" (concerning copies of transcripts).
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Subchapter C. INTERLOCUTORY REVIEW

§5.131. Interlocﬁtory review generally
. {a) The Commission will not permit interlocutory
review of rulings of presiding officers, made during the
course of proceedings, except upon petition alleging extfa—
ordinary circumstances and as hereinafter specified in
this subchapter.
(b) . This section supersedes 1 Pa. Code §35.190

(concerning appeals from rulings of presiding officers).

§5.132 Petition for commission review and answer to a.
material guestion.

(a) During the course of a proceeding, a participant
may submit a timely petition to the Secretary of the Commission
requesting the-dommission's-review-and answer to a material
question which has érisen or is likely to arise. The petition
shall be in writing with copies served on all participants
and the presiding officer and shall state, in not more.than
one page, ‘the question to be answered énd the‘compelliﬁg
reasons why interlocutorf review will prevent substantial
prejudice or expedite the conduct of the proceeding.

(bj Within.éeven days of any such petition, each
participant may submit a brief to the-Secretary supporting
or opposing the petition and addressing the merits of the
question for which an answer is requested and whether a stay
of proceedings is required to protect the sub;tantial rights
of any participant. The brief shall not exceéd fifteen (15)

pages.
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(c) The participant petitioning for Commission
review énd answer shall also provide with the above brief,
any rulings on the question, and such extracts from the
record as will assist the Commission in reaching a decision.

(d) No additional briefs are permitted unless

‘directed by the Commission.

§5.133. Commission action on petition for review and answer
(a) Within thirty (30) days of receipt of the
petition by the Secretary, the Commission will, without
pérmitting oral argument:
| (1) continue, revoke, or grant a stay of
proceedings if necessary to protect the substantial rights
of any of the participants.
(2) determine that the petition was improper
and return the matter to the presiding officer; or
(3? decline fo ansWér the question; or
(4) answer the question.
(b} The Commission will act promptly on all such
petitions. Petitions for Commission review and answer which
are not gfanted within thirty (30) days of filing shall be

deemed to be denied.

§5.134 Interlocutory Review of Discovery Matters

(a) Unless otherwise ordered by the Commission in
exceptional situations, rulings of presiding officers on
discovery are not subject to interlocutory review absent

certification by the presiding officer that the ruling
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involves an important question of law or policy ﬁhat should
be resolved immediately by the Commission, except that an
order of a presiding officer regarding the deposing of a
Commissioner or Comhission employe will be subject to interlocutory
appeal to the Commission as provided in section 5.131-5.133
(concerning interlocutory review without certification).

(1) Participants dgsiring inteflocutory
review of a presiding officer's fuliné.on discovery shall,
within three days of such'ruling, petition the presiding
officer to certify the question to.the Commission. The
request shall be in writing with copies served on all participants
and shall state, in not more than one page, the question to
be certified and the reasons why interlocutory review will
prevent substantial prejudice or expedite ﬁhe conduct of the
proceedings.

(2) Within seven days of any request for
certification, each.participant may submit a brief to the
presiding officer supporting or opposing certification And,
in addition, addressing the merits of the question for which
certification is réquested and whether é stay or proceedings
is required to protect the substantial rights of any participant.

(3) The presiding officer shall, within
three days of the deadline for filing briéfs, announce his
decision in writing or orally on the record, with the reasons
why certification has been granted or denied and whether a
stay of proceedings has been granted. |

(4) Unless the moving participant has withdrawn

the request for certifiéation,.the presiding officer shall,



within four days of the announcement of his deciéion,
deliver to the Secretary of the Commission the certified
question, the reasons justifying certification, any rulings
on the certified question, and such extracts from the
record as will assist the Commission in reaching a decision.
(b) Each participant may, on or before the~daté
the presiding officer is required to deliver the certification
to the Secretary, submit a brief, (not to exceed 15 pages)
to the Secretary addressing the issue of éertification,-the
merits of the certified queétion, énd the stay of proceedings.
No additional briefs are permitted unless directed by the
Commission. A
(c} Upon the expiration of the time provided for
filing briefs, the Secretary will schedule the certified
question for consideration at the next meeting of the Commission.
. (d) Within thirty (30) days‘of receipt of the
certified question by the Secretary, the Commission will,
‘without permitting oral argument:
(i} continue, revoke, or grant a stay of proceedings;
(ii) A determine that the certification was improper’ and
return the matter to the presiding officer for
resolution; or
(iii) answer the certified question.
(e) Stay of proceedings.
An ihterlocutory appeal from the ruling of the
presiding officer on discovery shall not result in a stay

of the proceedings except upon a finding by the presiding
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officer or the Commission that.extraordinary circumstances

exist, or to protect the substantial‘rights of the participants.

§5.135. Notification by telgphone

Because time periods provided in these rules are
short and delivery by mail may not prove adequate in all
situations, presiding officers.may order notification

of participants by telephone when appropriate.
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Subchapter D. DISCOVERY

GENERAL

§5.137. Scope.

(a} Applicability. The rules of this chapter
shall apply to any on the rec&rd proceeding brought by or
before the Commission. 1In rate proceedings, however, the
presiding officer may vary any provisions of this subchapter
as justice requires.

(b) Scope generally. Subject to the provisiohs
of this subchapter, any participant may obtain discovery
regarding any matter, not privileged, wﬁich.is relevant to
the subject matter involved in the pending action, whether
it relates to the claim or defense of the party seeking
discovery or to the claim or defenéé of any other party,
including the existence, description, nature, éontent,
custody, condition and location of any books, documents, or
other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is
not ground for objection that the information sought will be
‘inadmissible at hearing if the information sought .appears
reasonably calculated to lead to the discovery of admissible
evidence.

(c) Exceptions. The provisions of this subchapter
shall not apply to discovery sought of Comﬁissioners or any
Commission staff serving in an advisory or adjudicétory
capacity.

(d) Commission staff. ‘Provisions of this subchapter

shall apply equally to Commission staff serving as an active
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participant in proceedings before the Commission, with no
exceptions other than as specifically set forth herein.

(e} Purpose and methods. Subject to the provisions of
this subchapter, any participant may obtain discovery for
the purpose of preparation of pleadings,; or for preparatidn
or trial of a case, or for use at a hearing upon petition or
motion, or for any combination of the foregoing purposes, by
one or more of the following methods: -depositions upon oral
examination (§5.145) or written interrogatories (§5.147);
written interrogatories to a partiéipant (§5.143); production
of documents and things and entry for inspection and other
purposes (§5.151); and requests for admission (§5.152).

(f) This subsection supersedes 1 Pa. Code §35.145

(concerning depositions).

§5.138. Agreement Regarding Discovery.or Deposition Procedure.

The participants may by agreement (1) provide that
depositions may be taken before any person, at any time or
place, upon any notice, and in any manner, and when so taken
may be used like other depositions, and (2’ modify the

procedures provided by these rules for methods of discovery.

§5.139. Scope. Trial Preparation Material. .
{a) Generally., Subject to the provisions of this
subchapter, a participant may obtain discovery of any matter

discoverable under §5.137(b) even though prepared in anticipation
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of litigation or hearing by or for another participant or by
or for that other participant's represéntative, including
his attorney, consultant or agent. The discovery shéll not
include disclosure of the mental impressions of a participant's
attorney or his conclusions, 6pinions,'memoranda, notes or
summaries, legal research or legal theories. With respect
to the representative of ‘a participant other than the participant's
attorney, discovery shall not include disclosure of his
mental impressions, conclusions or opinions respecting ﬁhe
value or merit of aﬂclaim or defense or respecting strategy
or tactics.

(b) Statements. Upon written request, a participant is
entitled to immediate receipt of a photostatic copy or like
reproduction of a statement concerning the action or its
subject matter pieviously made by that participant, any
other participant party or a witnesé. If the statement is
not so, provided, the participant may move for an order from
‘the presiding officer. For purposes of this rule, a statement
previously made is

(1) a written statement signed or otherwise
adopted or approved by the person making it, or
. (2) a stenographic, mechanical, electrical or
other recording, §r a transcription’thereof, which is a
substantially verbatim recital of an oral statement by the

person making it and contemporaneously recorded.
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§5.140. Discovery of Expert Testimony.

(a) Discovery of facts known and opinions held by an
expert, otherwise discoverable under the provisions of
§5.137, may be obtained as follows:

(1) A participant may'through interrogatories
require

(i) Any other participant to identify‘each
person whom the other participant expects to call as an
expert witness at hearing -and to state the subject matter on
which the expert is expected to teétify and |

(ii) the other participant to have each
expert so identified by him state the substance of the‘facts
and opinions to which thé expert is expected to testify and
a summary of the grounds for eaéh opinion. The participanﬁ
answering the iﬁterrogatories may file as his answer a
report of the expert, have the interrogatories answered by
his expert or provide written direct testimony of his_ expert.
The answer, separate report or testimony shall be signed by
the expert.

(2) Where the participant against whom discovery
is sought, pursuant to subsections (a) (1) (ii), responds by
the filing of written direct testimony, the response shall
be considered timely, regardless of the provisions of §5.144,
if the written direct testimony is served on all participants
atlleast twenty (20) days prior to the date on which the
expert is scheduled to testify. However, he muét still
comply with the provisions of (a) (1) (i) of this rule within

the time otherwise applicable.
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(3) Upon cause shown, the presiding officer may
order further discovery by other means, subﬁect to such
restrictions as to scope and such provisions concerning fees
and expenses as he may deem appropriate.

(b) TIf the identity of an expert witness is not
disqlosed in compliance .with subdivision (a) (1) of this
rule, he shall not be permitted to testify on behalf of the
defaulting participant at hearing. However, if the failure
to disclose the identity of the witness is the result of-
extenuating circumstances beyond the control of the defaulting
participant, the presiding ocfficer méy grant a continuance
or other appropriate relief.

(c) To the éxtent that the facts. known or opinions
held by an expert have been developed in discovery broceedings
under subdivision (a) (1), (2) or (3) of this rule, his
direct testimony at hearing may not be inconsistent with or
go beyond the fair scope of his testimony in the_@iscovéry
proceedings as set forth in his depbsition, answer to an
interrogatory, separate report, written direct testimony, or
supplement thereto. However, he shall not be prevented from
testifying as to facts ox opinions on matters on which he
has not been.interrogated in the discovery.broceedings.

(d) The answering participant may supplement such
answers only to the extent that facts, or opinions based on
those facts, can reasonably be shown to have changed after
preparation of the answer.

(e) This section supersedes 1 Pa. Code §35.152

(concerning fees).
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- TIMING AND SUPPLEMENTAL RESPONSES
§5.141. Seduence and Timing of Discbvery.

(a) In order to conduct diécovery, a participant
other than Commission staff must be a'party in the proceeding
as set forth in §5.154(e). Cdmmission staff may initiate
discovery at any earlier time but is subjecﬁ to the limitation
of (b) following.

(b) Discovery shall be initiated as early in the
proceedings as reasonably possible., In no event shall
discovery be available after commencement of hearings,
except upon demonstration, by the participant seeking discovery,
that the subjedt matter on which discovery is' sought could
not reasonably have been known prior to hearing.

(c) Unless the ﬁresiding officer upon motion, for
the convenience of participants and witnesses and in the
interests of justiée, orderé otherwise, methods. of discovery
may be used in any sequence and the fact that a‘partidipént

is conducting discovery shall not operate to delay any other

participant's discovery.

§5.142. Supplementing Responses.

A participant or an expert'witness who has responded
to a request for discovery with a response that was complete
when made is under a duty to supplement his response to.

include information thereafter acquired, as follows:
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(1) A participant is under a dut? seasonably
to supplement bis response with respect to any guestion
directly addressed to the identity and location of persons
having knowledge of discoverable matters and the identity of
each éerSon expected to be called as an expert witness at
hearing, the subject matter on which he is expected to .
testify and the substance of his testimony as provided in
§5.140(a) (1).

(2) A participant or an expert witneés is
under a duty seasonably to amend a-prior,response if he
obtains information upon the basis of which he knows that
the response is incorrect or incomplete.

| (3) A duty to supplement responses may be
imposed by order of the presiding officer, agreemenf of the
participants, or at any time prior to hearing-through new

requests to supplement prior responses. .

TYPES OF DISCOVERY

§5.143. Written Interrogatories to a Party.
‘(ai Subject to the limitations provided by Rule §5.154,

any participant may serve upon any other participant the

original and two c0pies of written interrogatories to be

answered by the participant served or, if the participant

served is a public or private.corporation or simi}ar entity

or a partnership or association, by any officer or agent,

who shall furnish such information as is available to the

participant. Interrogatories shall be prepared in such
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fashion that sufficient space is provided immediately after
each interrogatory for insertion of the answer or objection,
if answers reasonably may be egpected'to be short. Otherwise,
space for an answer need not be provided.

(b) Interrogatories shall not be filed with the Com-
mission, nor shall a cqpy be served upon ‘the presiding
officer. However, a copy of any such interrogatories shall
be served on all participants.

(c) Interrogatories may relate to any matters which
.can be inguired into under §§5.l37; .139 and .140 inclusive
and the answers may.be used by any»participant for the
purpose éf contradicting or impeaching the answering person
as a witness. Otherwise, answers may, so far as admissible
under the rules of evidence, be used or admitted only.upon
ten (10) days written notice to other parties prior to such
use. Answers shall not be admissible pef se in a proceeding.
The relevance and basis for admission must be demonstrated
by the moving participant.

(d) Interrogatories served by a participant on
any other participant shall be the minimum number necessary
for trial preparation. A participant upon whom interrogatories
are served, upon a showing that such interrcgatories are
burdensome or in bad faith, may request that the presiding

officer limit the number of interrogatories.

§5.144. Answers or Objections to Written Interrogatories by
a Participant.

(a) Each answer to an interrogatory shall be in

writing. If sufficient space has been provided, each answer
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shall be inserted in the space following the intérrogatory.
If space is insufficient, each answer provided shall be
.preceded by the full text of the interrogatory to which it
responds. Each interrogatdry shall be answered fully and
completely unless objection is made thereto.-

(b) 1If objected to, the reasons for the objection
to an interrogatory shall be stated in lieu of aﬁ answer.
Objections shall be signed by the attorney makiﬁg them. An
interrogatory otherwise proper is not objectionable solely
because an answer will involve an oQinion or contention that
relates to a fact or the application of law to fact. The
statement of an objection shall not excuse the answering
participant from answering all remaining interrogatories to
which no objection is stated. '

(c) The answering participant shall file with the
Secretary of the Commission- the original of the interrogatories
and answers, and objegtions,‘if any, within twenty (20) days
for Category I rate cases, and thirty (30) days after service
of the interrogatories for all other cases. Such time
periods shall be extended as required by the volume of
material and effort necessary to answer interrogatories.

The answering participant -shall at the same time serve a

copy on all other participants. Except as otherwise agreed

by the participants or order of the presiding officer, the
answers and objections to another participant}s intefrogatories
.shall all be served simultaneously gnd in one filing rather
than provided at different times or commingled with answers

to interrogatories of other participants.

- 54 -



(d) The participant submitting the interrogatories may
move that the p;esiding officer dismiss an objection and |
direct that the interrogatory be answered. The presiding
officer may also order that an interrogatory need not be
answered, if at all, until after other designated discovery
has been completed or until a prehearing conference or other

later time.

§5.145., Procedure in Deposition by Oral Examination.

{a) A participant desiring to take the deposition of
any person upon oral examination shall give fifteen (15) days
notice in writing to every other participant to the action
and to the presidiné officer. A participant, éf witness
within the control of a participant; noticed to be deposed
shall be requiréd to appear without subpoena. A non-participant
shall not be required to appear unless subpoenaed.

(b} The notice shall conform with the requirements of
subdivisions (c) and (f) of this rule and of Rule §5.146 and
shall state the time and place of téking the deposition and
the name and address of each person to be examined if known,
and, if the name is not known, a general description sufficient
to identify him or the particular class or group to whiéh he
belongs.

(c) The notice shall include a brief statement of the
matters to be inquired into.

(d) If the person to be examined is a participant, the

notice may include a request made in compliance with §5.151
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for the production of documents and tangible things at the
taking of the deposition. If the person to be examined is
not a participant, and is to be served with a subpoena duces
tecum to produce designated materials, the notice shall
specify the materials to be produced.
| (e) A participant may in his notice and in a subpoené,

1f issued, name as the deponent a public or private corporation
or a partnership or association or governmental agency. In
that event, the organization so named shall serve a designation
of one or more officers, directors, or managing agents, or
other persons who consent to testify on its behalf, and may
set forth, for each person designated, the matters on which
he will testify. A subpoena shall advise a non-participant
orgénization of its duty to make such a designation. The
person or persoﬁs so designated shall testify as to matters
known or reasonably available to the organization. This
-subdivision (e) does not preclude taking a deposition by any
other procedure authorized in these rules.

(f£) The deposing of a commission employee.shall only
be allowed upon an order of the presiding officer based on a
specific finding that the participant applying to take the
deposition is seeking significant, unprivileged information
not discoverable by alternative means.

(g) This section supersedes 1 Pa. Code §35.142 and

35.146 (concerning subpoenas and notice of dispositions).
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§5.146. Approval by Presiding Officer.

(a) Notice of the deposition served upon the presiding
officer, pursuant to §5.145(a), shall constitute an application
for an order to take a deposition under 66 Pa, C.S. §333(b).

The copy served on the presiding officer shall contain the
following addendum:

"Application granted. So Ordered this
day of . .

and shall bear a signature line for the presiding officer.

(b) The application shall be granted by the presiding
officer, except as provided in §§5.140(a) (3), 5.145(f) or
section (¢) of this rule, ﬁnless objected to within ten days
by any participant. The presiding officer shall consider
any timely filed objections and provisions of §§5.140(a) (3)
and .145(f) and section (c) of this rule before granting the
application in such circumstances.

{(c) If a participant pro&ides.notice scheduling the
taking of a deposition prior to the expiration of tweﬁty (20}
days after initiation of the proceedings, he shall set forth
the facts requiring such expedited discovery, and the presiding
officer shall consider whether expedited discovery is so
warranted.

(d) This section supersedes 1 Pa. Code §35.147 {(con-

cerning authorization of disposition).
§5.147. Procedure on Depositions by Written Questions.
(a) (1) A participant taking a deposition by written

‘questions shall serve the questions upon the deponent and
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serve a copy upon each othe: participants or his attorney of
record. Within thirty (30) days thereafter the participant
so served and other participants may serve cross questions
upon the déposing participant and upon each other participant
or his attorney of record. Reply questions shall be similarly
served by any participant within 'ten (10) days. of the service
of cross questions.

(2) The questions shall. contain a'notice
stating the name and address of each person to be examined
if known, and, if the name,is not Xnown, a general description
sufficieﬁt to identify him or the particular class or group
to which he belongs. A deposition upon written questions
may be taken of a public or private corporafion or a partnership
or association or governmental agency in qécoidance with the
provisions of §5.145(e).

| (b) Objections to the form of queétions are

waived unless filed and served upon the participant propounding

them within the time allowed for serving the succeeding

cross or other Questidns or within ten (10) days after

sexrvice of the last guestions. All other objections méy be

made at tﬁe trial except as otherwise providéd by §§5.148-.150.
(c) A copy of all questions for the taking of a

deposition, as well as a signature page and envelope bearing

the caption and marked "Deposition of " (name

of witness), shall be transmitted to the person being deposed
who shall complete, certify and file the deposition with or

send it by registered mail to the Secretary of the Commission,

attaching thereto the copy of the qﬁestions.
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(d) When the deposition is filed or réceived by
the Secretary, he shall promptly give notice thereof to all
participants.

(e} After the service of gquestions and prior to
the taking of the testimony of the deponent, the éresiding
officer, on motion promptly made by a participant or a
deponent, may make an order in accordance with §5.155 or an
order that the depbsition shall not be taken exceptlupon

oral examination.

§5‘l48. Persons Before Whom Depositions May Be Taken.

(a) Within the United States or within a territory or
insular possession subject to the dominion of. the United
States, depositions other than by interrogétories shall be
taken before an officer authorized to administer ocaths by
the laws of the United States or of this Commonwealth or of
the place where the examiﬁation is held, or before a person
appointed by the presiding officer. A person so appointed
shall have power to administer oaths and take testimony.

- (b) No deposition shall be ~taken before a person who
is a relative, employee or attorney of any of the.parties,
or who is a relative or employee of such attorney, or who is
financially interested in the action.

(c) Depositions by written interrogatories need only
be answered under oath and notarized.

(d) Attendance of a witness at a deposition may be

compelled by subpoena.
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(e) This section supersedes 1 Pa. Code §35.148 (con-

cerning officer who takes deposition).

§5.i49. Taking of Depositions. Objections.

(a) Objection to taking a deposition because of the
disqualification of the person before whom it is to be taken
1is waived unless made before the taking of the deposition
begins or as soon thereafter as the disqualification becomes
known or could be discovered with ;easonable diligence.

(b) Objections to the competency of a witness or to
the competency, relevancy, or materiality of the testimony
are not waived by failure to make them before or during the
taking. of thé deposition, unless the grouﬁd of the objection
is one which was known ﬁo thé objecting participant and
which might have-been obviated or removed if made at that
time. |

(c) Errors and irregqularities occurring at -the oral
examination in the manner of taking the deposition, in the
form of oral questions or answers, in the oath or affirmation,
or in the conduct of participants and errors of any kind
which might have been obviated, removed, or cured if objections
had been promptly made, are waived unless reasonable objection

is made at the taking of the deposition.

(d) All errors and irregularitiés in the notice for
taking a deposition are waived unless written objéction is

served upon the participant giving the notice in accord with

§5.146.
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(e) This section supersedes 1 Pa. Code §35.151

(concerning deposition as part of record).

§5.150. Transcript of Deposition,Aobjections,Iand Filing.

(a) .The person before whom the deposition is taken
shall put the witness on oath or affirmation and shall
personally or by someone acting under his direction and in
his presence record the testimony of the witness.

({b) The téstimony of the witness shall be transcribed.
Objections to the manner of preparation or the correctness
of the transcript are waived unless they are filed in writiné
with the presiding officer promptly after the grounds of
objection become known or could have been discovered-with
reasonable diligence.

(c) When the testimony is fully transcribed a copy of
the deposition with the original signature page shall be
submitted to the witness for inspection and signing and
shall be reaa to or by him and shall be signed by him,
unless the witness is iil or cannot be found or refuses to
sign. Any changes which the witness desires to make shall
be entered upon the deposition by the person before whom it
was téken with a statement of the reasons given by the
witness for making the chahges.‘ If the deposition is not
signed by the witness withih thirty (30) days of its submission
to him, the person before whom the deposition washtaken
'shall sign it and state on the record why it Qas not signed;
and the deposition may theﬁ be'used as fully as though -
signed, unless the presiding officer holds that the-reésons
given for the refusal to sign require rejection of the

deposition in whole or in part.
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(d) The person before whom the deposition is taken
shall ceftify on the deposition that the witness Qas duly
sworn by him and that the deposition is a true record of the
testimony given by the witness. He shall then securely seal
the deposition in an envelope endorsed with the caption of
the action and marked "Deposition.of (name of witnéss)" and
shall promptly send it by registered mail to the Secretary
of the Commission thereof for filing.

{e) In lieu of participating in the oral examination,
participants served with notice of taking a deposition may
transmit written interrogatories to the person taking the
depositién, who shall propound them to the witness and
record the answers verbatim.

(£) Upon payment of reasonable charges, the person
before whom the deposition was taken shall furnish a copy
thereof to any participant.or to the deponent.

(g) This section supersedes 1 Pa. Code §35.149

(concerning oaths and reduction to writing).

§5.151. Requests for Documents, Entry for Inspection and
Other Purposes.

(é) Any participant may serve on any other participant
~a request

(1} to produce and permit the participant making
the reqﬁest, or someone acting on his behalf, to ipspect and
copy any designated documents (including'writinés, drawings,
graphs, charts, photographs, phono-records, and other compilations

of data'f;om which information can be 6btainedy translated,
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if“necessary, by the respondent through detection devices
into reaéonaﬁly usaﬁle form), or to inspect and copy, test
or sample any tangible'things which cons;itute or contain
matters within the scope of §§5.137(b), .139 and .140 inclusive
and which afe in the poséession, custody or control of the
participant upoﬁ whom the request is served; or
(2) to permit entry upon designated land or other

property in the possession or control of the_participant upon
whom the request is served for the purpose of inspecting and
measuring, surveying, photographing, testing, or sampling
the property or anj designated object or operation thereon,
within the scopé of §§5.137(b), .139 and .140 inclusive.

(b). As an alternative to permission to inspéct and
copy, and if requested by the participant seeking discovery,
the participant party against whom discovery is sought shall
reproduce the designated documents at the requesting participant's
expenses. However, regulated utilities shall provide copies.
of réquested materials to Commission staff and the Office of
Consumer Advocate at no charge.

(c) The request shall set forth the items to be -inspected
either by individual item or by category, describe each item
and category with reasonaBle particularity, and specify a
reasoqable time, place, and manner.of making the inspection
and performing the related acts.

(d) The participant upon whom the request is served
shall serve a written response within twenty (20) days for

Category I rate cases, and thirty (30) days after service of
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‘the request for all other cases. Such time periods shall be
extended as fequired by the volume of material and efforts
necessary to comply with the request. The response shall
state that inspection and related activities will be pefmitted
as requested, unless the réqueSt is objected té, in which
-event the reasons for objection shall be stated. If objection
is made to part of an item or éategory, the part shall be
specified. The partic;pant submitting the request may move
for an order under §5.158 with respect to any objection to

or other failure to respond to the request or any part
thereocf, or any failure to‘permit inspection as requested.

(e) The provisions of this section shall not apply to
any official files of the Commission, or materials which are
the product of or within the control of Commission advisory
or adjudicatory staff, but shall apply only to materials
within the control of such staff as may be participating in
the action as a participant. Access to official files of
the Commission shall be as prescribed in §§1.71 - .76 of-

this title.

§5.152. Request for Admissions.
(a) A participan£ may serve upon any other participant
a written request for the admission of the truth of any
matters, within the scope of §5.137 through §5.140 inclusive,
set forth in the request, that relate to statements or
opinions of fact or of tﬁé application of law to fact,

including the genuineness, authenticity, correctness, execution,
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signing, delivery, mailing or receibt of any document deséfibed
in the request. Copies of documents shall be served with
the request unless they have been or are otherwise furnished
or available for inspection and copying.

(b) Each matter of which an admission is reéuested
shall be separately set forth. vThe matter is admitted
unless, within twenty days after service of the regquest, the
participant to whom the request is directed answers or makes
an objection to the matter, signed by the participaﬁt-or by
his attorney. If objection is made, the reasons therefor
sﬁall be stated. The answer shall admit or deny the matter
or set forth in detail the reasons why the ans&éfing parﬁicipant
cannot truthfully do so. A denial‘shall fairly meet the
substance of the requested admission, and when éood faith
requires that‘a participant qualify his answer or deny only
a part of the matter of which an admission is requested, he
shall specify so much of it as is true and qualify or deny
the remainder. An answering participant may not give lack
of information or knowledge-aé a reason for failure to admit
or deny unless he states he has made reasonable inquiry and
that the information known or readily obtainable by him is
insufficient to enable him to admit or deny. A'participant
who considers’ that a matter of which an admission has been
requested presents a genuine issue for heariné may not, on
that ground alone, objéét.to the request.

(¢} The participant who has requested the admission

may move to determine the sufficiency of the answer or
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objection. Unless the presiding officer

determines that an

objection is justified, he shall order that an answer be

served. If the presiding officer determines that an answer

dbes not comply with the requirements of
order either that the matter is admitted
that fiﬁal»dispos;tion of Fhe request be
conference or at a designated time prior

| (d) Any matter admitted under
established unless the presiding officer
withdrawal or amendment of the admission.

a participant under this rule is for the

this rule, he may
or may determine
made at a‘pre—hearing
to hearing.
this rule is conclusively
on motion permits
Any admission by

purpose of the

pending action only and is not an admission by him for any

other purpose nor may it be used against

proceeding.
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. LIMITATIONS : .

§5.154. Limitation of Scope of Discovery and Deposition.

No.discovery or deposition sﬁali be permitted
which

(a) 1is sought. in bad faith;

(b) would cause unreasonable annoyance, embarréssment,
oppression, burden or expense to the deponent or ény person
or participant;

(c) relates to matter which is privileged;

(d) would requ;re the making of an unreasonable
investigation by the deponent or any participant. or witness;
or,

(e) 1is sought by any person or entity that is not

reasonably likely to actively participate in the proceedings.

§5.155. Protective Orders.

(a) Upon motion by a participant or by the person‘ffom
whom discovery or deposition is sought, and for good cause
shown, the presiding officer may make any order which justice
requires to protect a participant or person from unreasonable
annoyance, embarrassment, oppression, burden or expense,
including one or more of the following:

(1) that the discovery or deposition shall be
prohibited; ‘
| (2) that the discovery or deposition shall be
only on specified terms and conditions, including a designation
of the method, time or.place;

(3) that the scope of discovery or deposition

shall be limited and that certain matters shall not be
inqﬁired into;
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(4) Ithat discovery or deposition shall be
conducted with no one present except persons designated by
the presiding officer;

(5) that a deposition shall be sealed and shall
be opened only by order of the presiding officer;

(6) that the participants simultaneously shall
file specified documents or information enclosed in sealed
envelopes to be opened as directed by the presiding officer;

(7) that a trade secret or other confidential
research, develépment or commercial information shall not be
disclosed or be disclosed only in'a.designated way.

If the motion for a protective order is denigd in
whole or in part, the presiding officer may, on such terms
and conditions as are just, order that any participant or
person provide or permit discovery. |

(b) At any time during the taking of a deposition, on
motion of any participant or of the deponent,‘the presiding
officer or other administrative law judge may order the
officer conducting the examination to cease forthwith from
taking the deposition, or may limit the scope and manner of
the taking of the deposition as provided in subdivision (a).
Upon dgmand of the objecting participant or deponent, the
taking of the deposition shall be suspended for the time
necessary to maké a motion for an order and to obtain the

presiding officer's ruling thereon.
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§5.156. Stay of Proceedings.
The filing of a motion for a protective order
shalf not stay the depoaitioh, production, entry on land or
other discovery to which the motion is directed unless the

presiding officer shall, for good cause, so order.

§5.157. Use of Depositions at Hearing.

(a) At hearing, any part or all of a deposition, so
far as admissible under the rules of evidence, may be used
against any paréicipant who was.present or represented at
the taking of the deposition or who had notice thereof if
required, in accordance with any-one of the following provisions:

(1) Any deposition may be used by any participant
for the purpose of contradicting or impeaching the testimony
of a deponent as a witness.

~(2) The deposition of a participant or of any one

who at the time of taking the deposition was an officer,
director, or managing agent of a participant Or a person
designated under §5.145(e) or §5.147(a) (2) té testify on
Behalf of a public or private corporation, partnership or
associatién or governmental agency which is a participant,
may be used by an adverse participant for any purpose.

(3) The deposition of a witness, whether or not a
participant, may be used by an§ participant for any purpose
if the presiding officer finds .

(i) that the witness is dead;
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(ii) that the witness is outside the Commonwealth,
-.unless it appears that the absence of the witness was procured
by the participant offering the deposiﬁion; or
| (iii) that the witness is unable to attend or
testify because of age, sickness, infirmity or imprisonment;
or
(iv) that the participant offering the deposition
has been unable to procure the attendance of the witness by
subpoena; or,
(v) upon application and notice that such
exceptional circumstances exist as to make it desirable, in
the interest of justice and with due regard to the importance
of presenting the witnesses in hearing, to allow the deposition
to be used.
(4) 1If only part of a deposition is offered in
evidence by a participant any other participant may require
him to introduce all of it which is relevant to the part
introdﬁced, and any participant may introduce any other
parts. »

(b) Subject to the provisions of §5.149(b), objection
may be made'at the hearing to receiving in evidence any
deposition or part thereof for any reason which would require
the exclusioﬁ of the evidence if the witness were then
present and testifying..

(c) A participant shali not be deemed to make a person
his own witness for any purpose by taking his deposition.

The introduction in evidence of the deposition or any part
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thereof for any purpose other than that of contradicting or
impeachiﬁg tﬁe deponent makes the deponent the witness of
the party introducing the deposition, but this shall not
apply to the use by an adverse participant of a deposition
as described in subdivision (a) (2) of this rule. At the
hearing any participant may rebut any relevant evidence
contained in a.deposition whether introduced by him or Qy

any other participant.

SANCTIONS

§5.158.- Sanctions. When Applicable.

(a) The Commission or the presiding officer may, on
motion, make an appropriate order if

(1) a participant fails to: appear, answer, file
sufficient answers, file objections, make a designation, or
otherﬁise respond -to discovery requests, as required under
" this subchapter; or,

(2) a participant deponent or an officer or
managing agent of a participant refuses to obey or induces
another to refuse to obey an order of a presiding officer
respecting discovery, or induces another not to appear.

(b) A failure to act described in subdivision (a) may
not be excused on the ground that the discovery sought is |
objectionable uﬁless the participant failing to act has
" filed an appropriate objection or has applied for a protective

order.
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(c) If.a deponent refuses to be sworn or to answer any
question, the deposition shall be compieted on other matters
or adjourned, as the proponent of the question may prefer.
Thereafter, on reasonable notice to all persons affected
thereby, the proponent may apply to the presiding_officef

for an order compelling the witness to be sworn or to answer.

§5.159. Sanctions. Types.
(a) The pfesiding officer, when acting under §5.158,
may make

{1) an order thét the matters regarding which the
questions were asked, or the character or description of the
thing or land, or the contents of the paper, or‘any other
designated fact shall be taken to be estaﬁlished for the
pﬁrposes of the action in accordance with the claim of the
party obtaining the order;

(2) an order refusing to allow the disobedient
party to support or oppose designated claims or defenses, or
prohibiting him from introducing in evidence designated
documents, things or testimony; .

(3) an order striking out pleadings or parts
théreof, or staying further proceedings until the 6rder is
obeyed, or entering a judgﬁent against»the disobedient participant
or party advising the disobedience; or,

(4) such order with regard to the failure to make

discovery as is just.
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(b) A witness whose identity has not been revealed
as provided in this chapter shgll not be permitted to testify
on behalf of the defaulting party at'hearinq on the action.
However,'if the failure to disclose the ideniity of the
witness is the result of extenuéting circumstances beyond
the control of the defaulting participant, the presiding

officer may grant a continuance or other appropriate relief.

§5.160. Subpoenas.

(a) If issuance of a subboena is required by
cperation of these rules, or because a participant or witness
has not otherwise appeared, issuance of the subpoena shall
be in accordance with the provisions of §5.174 of this.
Title. |

(b) This section supersedes 1 Pa. Code §35.142

(concerning subpoenas) .
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Subchapter E. Evidence and Witneéses

EVIDENCE

§5.161. Admissibility of evidence.

(a) Relevant and material evidéhce is admissible
‘subject to objections on other grounds, but there shall be
excluded such evidence as is unduly répetitious or cumulative,
or such evidence as is not of the kind which would affect
reasonable and fair-minded men in the conduct of their daily
affairs.

(b) This section supersedes 1 Pa. Code §35.161

(concerning form and admissibility of evidence).

§5.162. Admission of evidence.

(a) Any participanf shall move the admission of
evidence into the record upon presentation of the sponsoring
wiﬁness, and after opportunity for other participants to
examine the qpalifications of the witness.

{b) All exhibits marked for identification and
not objected too, or objected and objection overruled,'shall
be considered as having béen admitted into evidenée whether
or not the exhibits were fqrmally received into evidence.

) (c) This section supersedes 1 Pa.'Coae §35.162

(concerning .reception and ruling on evidence).



§5.163. .Control of receipt of evidence.
| The presiding officer shall have all necessary authority
to control the receipt of ‘evidence, including:
(a) Ruling on the admissibility of evidence; .and
{(b) Cénfining the evidence to the issues in the
proceeding and impose, where appropriate:
(1) Limitations on the number of witnesses
to bé‘heafd;
(2) Limitations of time and scope for direct
and cross examinations;
(3) Limitations on the production of further
evidence; and -
(4) Any other necessary limitation(s).
The presiding officer shall actively.employ these powers to
direct ;nd focus the proceedings consistent with due process.
(cY This section supersedes 1 Pa. Code §35.162 and

35.163 (concerning reception and contents of evidence) .

§5.164. Additional evidence.

(a) At any stage of the hearing the Commission or
the presiéiﬁg officer may call for further admissible evidence
upon any issue and require that such evidence be presented
by the participant(s) concerned, either at that hearing or
at the adjournment thereof.

(b) This section’sgpersedes 1 Pa. Code §35.128 (con-

cerning additional evidence).
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§5.165. .Effect of fleadihgé.

(a) Applications, complaints, orders to show
cause and answers thereto and similar formal documents upon
which hearings are fixed shall, without further action, be
considered as part of the record as pleadings. |

(b) Such pleadings, or any part thereof, shall not
be considered as evidence of any fact which is in dispute.

(c) This section supersedes'l Pa. Code §35.125(d)

(concerninq effect of pleadings).

§5.166. Public documents.
(a) A report, decision, opinion or other document
or part thereof, need not be produced or marked for identification,
but may be offered in evidence as a public document by
specifying the document or part thereof and where it méy be
found, provided such document is:

‘(l) A report or other document on file with
the Commission; or »

. (2) An official report, decision, opinion,
published scientific or economic statistical data or similar
public docuﬁent which is issued By any governmental department,
agency, committee, commission or similar entity which is
shown by the offeror to be reasonably available to the
public.

(c) This section supersedes 1 Pa. Code §35.165

(concerning public documents).
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§5.167. Regords of other proceedings.

(ai When any portion of the fecord in any other
proceeding before the Commission is offered in evidence and
shown to be relevant and material to the instant proceeding,
"a true copy of such record shall be presented in the form of
an exhibit, together with additional copies as proQided in
§5.169 (relating to copies and form of documentary evidence),
unless:

(1) The participant offering such record
agrees to suéply, within a period of time specified by the
Commission or the presiding officer, such copies at his own
expense, if any, when so required; and

(2) The portion is specified with parti-
cularity in such manner as to be readily identified, and
upon motion is admitted into evidence by reference to tﬁe
records of the other proceedings.

(c) This section supersedes 1 Pa. Code §35.167

(concerning records in other proceedings).

§5.168. Official notice.

:(a) Official notice may be taken by the Commission
or the presiding officer of such matters as might be judicially
noticed by the courts of this Commonwealth, or any matters
as to which the Commission, by reason of its functions, is
an expert. Any participant shall, on timely request, be
afforded an opportunity to show the contrary. Any parti-

cipant requesting the taking of official notice after the
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conclusion of the hearing shall set forth the reasons claimed
to justify failure to make the request prior to the close of
" the hearing. |

(b) This section supersedes 1 Pa. Code §35.173

(concerning official notice).

§5.169. Copies and form of documentary e§idencé.

(a) 'Except as otherwise‘provided in these rules,
when exhibits of a documentary character are offered in
evidence, copies shall be furnished to the presiding\officef
and to the participants present at the hearing, unless the
presiding foicer oﬁherwise diregts. In addition, unless
otherwise directed by the presiding officer, two copies of
each exhibit of documentary character shall be furnished for
the use of the Commission.

(b) Whenever practicable, all exhibits of a
"documentary character received in evidence shall be on paper
of good quality and so prepared as to be plainly legible and
durable, whether printed, typewritten or otherwisé reproduced,
and shall conform to the requirements of Chapter 1 (relating
to documentary filinéS) whenever practicable.

(c) This section supersedes 1 Pa. Code §§35.168

and 35.169 (cdncerning form and copies of documentary evidence).
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WITNESSES

§5.170. Oral examination.

(a) Witnesses shall be examined orally unless the
testimony is taken by deposition as provided in §§5.145-
5.152 (relating to depositions) or the facts are stipulated
.in the manner provided in §5.116 (relating to stipulations)
or in §5.118 (relating to presentation and effect of stipulations)
or the testimony is submitted in prepared written form as
provided in §5.140 (relating to expert witnesseé). Witnesses
whose testimony is to be taken shall be sworn, or shall
affirm, before their testimony shall be deemed evidence in
the proceeding orlany guestions are put to\them.

{(b) This section supersedes 1 Pa. Code §35.137 (con-

cerning oral examination).

§5.17;. Written testimony.
(a) Use of writteq testimony in Commission proceedings
is encouraged, especially in connection with the testimony
of expert witnesses. Written direct testimony is required
of expért witnesses testifying in rate cases.
(5) Whenever in the circumstances of a particular
case it is deemed necessary or desirable, the presiding
officer may direct that expert testimony to be given upon
direct examination shall be reduced to the form of prepared
written testimony. A reasonable periéd of time shall be

allowed for the preparation of such written testimony.



(c) Written testimony shall be subject to the.
same rules of admissibility and cross-examination of the
sponsoring witness as if it were presented orally in -the
usual manner.

(d) Cross-examination of the witness presenting
such written testimony shall proceed at the hearing at which
"said testimony or exhibit is authenticated if, not less than
20 days prior to such hearing, service thereof is made upon
each participant of record, unless the presiding officer for
good cause shall otherwise direct,

(e) Written testimony shall normally be prepared
in question and answer form, and shall include a statemeht_
of the qualifications of the witness, and shall be accompanied
* by any exhibits to which it relates. All particibants
offering prepared writgen testimony shall insert line numbers
on each page, in the left-hand margin.

. (f) This section superéedes 1 Pa. Codé §§35.138 and

35.166 (concerning expert witnesses).

§5.172. Fees of witnesses.
'(é) Witnesses subpoenaed by the Commission shall
be paid the same fees and mileage as are paid for like
servicés in the courts of common pleas. Witnesses -subpoenaed
at the instance of'participaﬂts shall be paid the same fees
by the participant at whose instancé the Witnesé is subpoenaed;

and the Commission, before issuing any subpoena as provided

- 80 -



.in §5.174 (relating to subpoenas), may require a deposit of’
an amount adequate to cover the fees and mileage involved.
(b) This section supersedes 1 Pa. Code §35.139

(concerning witness fees). ) -

§5.173. Offers of proof.

(a) An offer of proof may be requested when
opposing counsel conﬁends the witness is not competent to»
testify to the subject métter_or that the evidence to be
offered is inadmissible. An offer of proof also may be made
when the presiding officer has sustained an objection to’the
admission of any tgstimony or tangible evidence. If the
proferred evidence i§ tangible, it shall be marked for
identification and shal; constitute the offer of proof. 1If
the proferred evidence is oral testimony, the offer of proof
shall consist of a summa}y of the evidence which counsel
contends would be adduced by such testimony. The presiding
officer may also requesf a statement of the basis for admissibility
of such evidence. |

(b) This section supersedes 1 Pa. Code §35.190

(concerning offers of proof).

SUBPOENAS

§5.174. Subpoenas.
(a) 1Issuance. Subpoenas for the attendance of

witnesses or for the production of documentary evidence,
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unless directed. by the Commission upon its own motion, will
issue oniy ubon apﬁlication in writing.to the presiding
officer, except that during a hearing in a proceeding, such
application may be made orally on the record before the
presiding officef, who shall determine the necessity of
issuing the subpoena. The written application'shéll specify
as nearly as possible.the general relevance, materiality,
and scope of the testimony or documentary evidence sought,
including, as to documentary evidence, specification as
nearly as possible of the documents desired and the fac;s to
be proved by them in sufficient detail to indicate the
necessity of the documents.

{b) Service and return. If service of the subpoena

is made by a shefiff or like officer or his deputy, service
shall be evidenced by his return thereof. If ﬁade by.anotﬁer
person, that person shall make affidavit thereof, describing
the manner in which service was made, and shall return the
affidavit on or with the original subpoena. 1In case of
failure to make service, the reasons for the failure shall

be statedﬂon the original subpoena. In making service, a
copy of the subpoena shall be exhibited to and left with the
person to be served. The original subpoena, bearing or
accompanied by the authorized return, affidavit, or statement,
shall be returned forthwith to the Secfetary of the Commis-
sion, or,'if so directed on the subpoena, to the pre;iding
officer before .whom the person named in the subpoena is

required to appear.



- (c) Fees of w1tnesses. Witnesses who are subpoenaed

shall be paid fees as provided in §5.172 {relatlng to fees
of witnesses).
(d) This section supersedes 1 Pa. Code §35.142

(concerning subpoenas).

CLOSE OF THE RECORD

§5.175. Close of the recordf

(a) lOnce the record is closed no additional
evidence may be introduced’or relied upon by any participant
unless allowed for good cause showﬁ by the Commission or |
presiding officer upon‘petiﬁion of a participant, exceét
that transcript corrections may be made consistent with
§5.132. |

(b) This section Supersedes 1 Pa. Cods §§35.231

and 35.232 (concerning reopening of record by.presiding officer).
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Subchapter F. PRESIDING- OFFICERS

§5.185. Designation of presiding officers{

(a) When evidence is to be taken in a proceeding,
either the Commission or its represéntative'appointed according
. to law, may preside at the hearing. |
(b) This section supersedes 1 Pa. Code §35.185

(concerning designation of presiding officers). -

§5.186. Disqualification of a presidiﬁg officer.

(a) A presiding officer may withdraw from a
proceeding when he deems himself disqualified in accordance
with law, or he may be withdrawn by the Commission for good
cause found after timely affidavits alleging personal bias
or other disqualification have been filed.

(b) This section supersedeé i Pa. Code §35.186

(concerning disqualification of presiding officer).

§5.187. Authority of presiding officers.

(a) Presiding officers shall have the authority
specified in the Public Utility Code, subject to the rules
of the Commission.

(b) This section supersedes 1 Pa. Code §35.187

(concerning authority of presiding officer).
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§5.188. Restrictions on duties and activities.

-‘(af Presiding officers shall perform no duties
inconsistent with the Public Utility Code, the rules of the
Commission, or with their duties and responsibilities.

(b)Y Save to the extent required for the disposition
of ex parte matters not prohibited by the Public Utility
Code, no presiding officer shall consult'any person or partici-
pant on any fact in‘issue unless upon notice and opportunity
for all participants to participate.

(¢} This section supersedes 1 Pa. Code §35.188-

(concerning restriction on duties and activities).

§5.189. Manner of conduct of hearings.

(a) It is the duty of the presiding officer to
conduct a fair and impaftial hearing and to maintain ordgr.
Any disregard of participants or counsel of rulings of the
presiding officer on matters of order and procedure shall be
noted on the record; and where he deems it necessary, shall
be made the subject of a special written report to the
Commission. In the event that participants or counsel
should be guilty of disrespectful, disorderly or contumacious
language or conduct in connection with any hearing, the
presiding officer immediately may submit to.the Commission
his report thereon, together with his recommendations, and
in his discretion suspend the hearing.

(b) This section supersedes 1 Pa. Code-§35.189

(concerning conduct of hearings).



§5.190.  Unavailability of presiding officer.

(a) If a presiding officer becomesAunavailéble the
Chief Administrative Law Judge may eithér.designate another ‘
qualified officer to prepare the.initial or recommended. -
decision or cause the record to be certifigd to the Commission
for decision. _

(b) This séction supersedes. 1 Pa. Code §35.203

(concerning unavailability of presiding officer).
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Subchapter G. BRIEFS

§5.191. Content and form of briefs.

(a) All briefs shall contain.the foilowing:

(lf A concise statement or counter-statement
of the case.

(2) An argument preceded by a summary. The
party with the burden of proof shall, in its main or initial
brief, completely address, to the extent possible, every
issue raised by the relief sought and the evidence édduceq
at hearing.

(3) A conclusion with requested relief.

(b) Briefs shall also contain the following, if
and as directed by the presiding officer:

(1) A statement of the questions involved.

(2) Proposed findings of fact with references
to transcript pages or exhibits where evidence appears,
together with probosed conclusions of law.

(3) Proposed ordering paragraphs specifically
identifying the relief sought.

.(c) Exhibits should not be reproduced in the
brief, but may, if desired, be reproduced in an appendix to
the brief. .

(d) Every brief of more than 20 pages shall
contain on its front leaves a table of contents with page
references and a table of citations (which may be prepared

without pagination).
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(e) All briefs shall be as concise és possible,
and except for Briefs in rate cases, shall be_limitéd to
60 pages in length, unless some other limitation is imposed
or allowed by the presiding officer. The 1engthvof briefs
in rate cases shall be controlled by the presiding officer.
() This section supersedes 1 Pa. Code §35.192

(concerning content and form of briefs).

§5.192. Filing and service of briefs.

(a) An original and nine copies of each brief
shall be filed with the Commission in accordance with 52 Code
§l.d4 (concerning filing génerally) and in care of the New
Piling Section, Room B-18.

(b) Except for proceedings involving rate‘déter-
minations or ‘as provided by agreemenﬁ or by direction of the
presiding officer, the first or initial brief shall be filed
by the participant or participants upon whom rests the
burden of proof and the other participant or participants
may then respona. If briefs are filed Simulténéously, reply
briefs may be filed. No additional briefs will be accepted.
Each initial brief, responding brief and reply brief shall
be filed and 'served within the time fixed by the presiding
officer. 1If no specific times are fixed, initial briefs
shall be filed and served within .30 days after the record is
closed and responding briefs or reply briefs shall be filed
within ten days after all initial briefs have been filed and
served.

(c) Briefs not filed and served on or kefore the

dates fixed therefore will not be accepted, except by-
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special permission of the Commission or the presiding
officer.
(d) This section supersedes 1 Pa. Code §§35.191

and 35.193 (concerning proceedings and filing of briefs).

Subchapter H. EXCEPTIONS, APPEALS AND ORAL ARGUMENT

§5.201. Certification of record without decision.

(a) If a proceeding is referred to a presiding
officer, that officer will normally file a decision. The
record will be certified to the Commiséiqn without a decision
of the presiding officer only as required or alloweé by the
Commission.

(b) This section supersedes 1 Pa. Code §35.201

(concerning certification of record without proposed report).

§5.202. Oral argument before presiding officer.

{(a) When, in the opinion of the presiding cfficer,
time permits and the nature of the proceedings, the complex;
ity or importance of the issues of fact or law involved, and
the public ;nterest warrant, such presiding officer may,
either on the presiding officer's own motion or at the
request of a éarticipant allow and fix a time for the
presentation of oral érgument, imposing such limits on the
argument as is deemed appropriate. |

-(b) This section supe;sedes~l Pa. Code §35.204

(concerning oral argument before presiding officer).
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§5.203. Procedure to except to initial, tentative and
recommended decisions.

(a) Any participant to a proceeding referred to
an administrative law judge under 66 Pa. C.S. §331(b) may
file exceptions to the initial decision of the administrative
law judge within 15 days after such decision is issued.

Such exceptions shall be served on the administrative law
judge, as well as on the participants.

(b} In all proceedings not included within
subsection (a) exceptions may be filed and served within
15 days after the initial, tentative or recommended decision
is issued unless some other exception period is provided.

(c) Exceptions shall be stated in specific,>
numbered paragr;phs. Any supportipg reasons for the exceptions
shall follow the specific exceptions.

(d) Exceptions -shall be concise. The exceptions
and supporting reasons shall be limitea to 40 pages in
length.l Statements of reasons supporting exceptions shall,
insofar as practicable, incorporate, by reference, relevant
passages in previously filed briefs. No separate brief
in support of or in reply to exceptions shall be filed.

(e) An original and nine copies of the exceptions
shall 'be filed with the Commission in accordance with 52 Pa.
~Code §1.04 (concerning filing generally) and in care of the
New Filing Section, Room B-18. |

(f) This section supersedes 1 Pa. Code 5535.211
and 35.212 (concerning exceptions to proposed reports and

beiefs on exceptions).
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§5.204. Aeral to the Commission.

(a)l Any participant to a proceeding referred to
an administrative law judge under 66 Pa. C.S. 533l(b) may
appeal to the Commiésion,.from the ruling of the administrative
law judge on the exceptions, within 15 days after such
ruling is iSSued; An appeal shall be limited to a single
page and issues raised on appeal shall be limited to issues
raised by the exceptions and the ruliﬂg on exceptions.

(b} In all other procéedings, Commission review
shall be obtained by the filing of exceptions pursuant to
subsection 5.203(b) (concerning exceptions).

(c) An original and three copies of the appeal
shall be filed with the Commission in accordance Qitﬁ 52 Pa.
Code §1.04 (concerning filing generally) and to the attention

of the New Filing Section, Room B-18.

§5.205. Replies.

(a) Replies to exceptions or to appeals will not
pe accepted, except in rare cases upon grant of a motion by
the presiding officer or the Commission in the interests of
justice and only to respond to arguménts which were raised
for the first time in exceptions and as to which the responding
participant had no notice and opportunity to respond.

(b). This secéion.supersedes 1 Pa. Qode §35.211

(concerning replies to exceptions).

§5.206. Effect of failure to file exceptions 'or appeal.
(a) If no exceptions are filed in a proceeding

included within subsection 5.203(a) (concerning exceptions),
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the deqision of the administrative law:judge shall become
final, without further Commisgioh action, uﬁless, within the
15 day exception period, two or more Commissioners request
that fhe Commission review the decision.

(b) If exceptions are filed pursuant to subsection
5.203(a),(c0ncerning exceptions), the ruling on'exceﬁtions,
together with the underlying decision, shall become final,
without further Commission action, unless either an appeal
is filed pursuant to section 5.204 (concerning appeal to the
Commission) or two or more Commissioners, within the 15 day
exception period, request that the Commission review the
ruling on exceptions.

(c) A tentative decision, issued by the Commission,
subject to exceptions, shall become final, without further
Commission action, if no exceptions are filed pursuant to
subsection 5.203 (b) (concerning exceptioné).

(d) Thisrsection~sqpersedes‘l Pa. Code §35.213

(concerning failure to except to proposed .report}.

§5.207. Rate case settlements.

Settlements to general rate increase proceedings
will be referred directly from the administrative law judge
to the Commission (without the filing of exceptions or

appeals), absent an explicit ruling to the contrary.

§5.208. Oral argument before the Commission.
(a) In a case brought to the Commission by the
filing of an appeal, a request for oral argument before the

Commission shall be filed in writing together with the appeal.
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(b) In a case where exceptions ére'filed pursuant
to subsection 5;203(b).(concerning exceptions) any request
for oral argument before the Commission shall be filed in
writing together with any exceptions to the tentative,
recommended or initial decision,

(c) 1In any case where no tentative, recommeﬁdéd
or initial decision will be issued, ény request for oral
argument before the Commission shall be filed -in writing
together with the initial or responding brief.

(@) 1If oral argument is ordered, it shall be
limited, unless otherwise specified, to matters properly
raised by the briefs. ‘

(e) This section supersedes 1 Pa. Code §§35.214

and 35.221 (concerning oral argument before agency head).

§5.209. Withdrawal of appeals.

An appeal to the Commission from a ruling on
exceptions<may be withdrawn at any time, making the previous
decision and ruling (if not otherwise subject to Commission
review) final, effective upon the filing of a notice of

withdrawal.

Subchapter I. REOPENING, RECONSIDERATION AND REHEARING

§5.231. Reopening prior to a final decision.
(a} At any time after the record is closed but -

before a final decision is issued, any participant may file
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a4 petition to reopen the proceeding for tﬁe purpose of
taking additional evidence.

(b) A petition to reopen shall set forth clearly
the facts_claimed to constitute grounds requiring reopening
of the proceeding, including material changes of fact or of
.1aw alleged to have occurred since the conclusion of fhe
hearing.

(¢) Within ten days following the service of such
'pétition, any other participant may file an answer thereto.

(d)} The presiding officer, before issuance of the
presiding officer's decision 6r certification of the record
to the Commission, otherwise the Commission, upon notice to
the participants, may reopen the proceediﬁg for the reception
of further evidence if there is reason to believe that
conditions of fact or of law have so changed as to require,
or that the public interest requires, the reopeﬁing of such
proceeding.

(e) This section supersedes 1l Pa. Code §§35.231

and 35.232 (concerning reopening record).

§5.232, Petitions for relief following a final decision.
‘{(a) Any petitions for rehearing, reargument,

reconsideration, clarification, resciséion, amendment,.

supersedeas or the like shall be in writing and shall specify,

in numbered paragraphs, the findings or orders involved, and
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the points relied upon by petitiéner, with appropriate
record references and specific requests for the findings or
_orders desired.

(b) A copy of every petition covered by subséction (a)
shall be served upon each participant to the proceeding.

Every such petition (except a petition seeking rescission or
amendment pursuant to 66 Pa. C.S. §703(g)) shall be filed
within 15 days after the Commission order involved is entered
or otherwise 5ecomes final.

(c) Answers to any petition covered by the provisions
of subsection (a) shall be filed and served within ten days
after service of the petition.

(d) This section supersedes 1 Pa. Code §35.24i

{concerning rehearing or reconsideration).

Subchapter J. REPORTS OF COMPLIANCE

§5.251. Reports of Compliance.

(a) When any‘person subject to the jurisdiction
of the Commission is required to do or perform any act by a
Commission order, permit, or license provision, there shall
be filed with the Secretary within 30 days following the
date when such requirement becomes effective, a notice,
stating that such requirement has (or has not) been met or
complied with, unless the Commission, by regulation or
order, or by ﬁaking specific provision therefor in a license
or periit, may provide otherwise fo; cqmpliance or proof of

compliance.
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(b) This section supersedes 1 Pa. Code §35.251

(concerning reports of compliance).

§5.252. Compliance with orders prescribing rates.

(a) When the Commission, after having held hearings,
makes a final decision concerning a general rate increase
filing, as defined at 66 Pa. C.S. §1308 {(concerning voluntary
changes in rates), and permits or requires the adoﬁtion of
rates other than the rates originally filed, the public
utility affected shall file detailed calculations along with
any tariff revisions filed pursuant to the Commission's
decision. The utility shall also serve copies of the tariff
revisions, along with the calculations. on all other parties
who had participated in the hearings.

(b) When rates are prescribed by tﬁe Commission
they shall be promulgated by the public utility affected in
duly published, filed, and posted tariffs, or supplements to
tariffs, and a notice shall be sent to the Commissidn'in the
following form: |

The order of Pennsylvania Public Utility

Commission issued at . bas
been complied with in item ______, page __;_,
of Tariff __ Pa. P;U.C. No. or
Supplement No. io Tariff __ Pa. P.U.C.

No. .
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(c) 'Unless otherwise specified in the order, such
tariff or supplement shéll be effective-uponvstatﬁtory
notice to the Commission and to the public and, whether made
effective on stétutory notice or less than statutory notice,
or under authority granted in the order, shall bear under
the effective date on the title page the following notation:
Items __, pages _ , filed in compliance
with.the order of Pennsylvania Public Utility
Commission, of . 19 __, at .
(d) When the tariff or supplement contains only
the rates ordered, the words "Items __ , page _ " may be

omitted.

‘Subchapter K. APPEALS TO COURT

§5.261. Notice of taking appeal.

When an appeal is taken from an order of the
Commission to the Commonwealth Court the appellant shall
.immediately‘ine notice of such appeal to all participants
to the Commission proceeding as provided by §1.54 of this
title (relating to service by a participant) or by applicable

rule of court.

§5.262. Preparation and certification of records.

No record will be certified as complete until
‘copies of exhibits or other papers have been furnished where
neéessary to complete the Commission file. Such copies will

be duly‘requested by the Commission.
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§5.263; Certif;cation of interlocutory orders.

(a) When the Commission has made an order which
is not a final order, any participant may by motion request
that éhe Commission find, and include such findings in the
order by amendment, that the order involves a cdnérolling
question of law as to which there is a substantial groﬁnd
for difference of opinion and that an immediate appeal to
Commonwealth Court from the order may materially advance the
ultimate termination of the matter. The motion shall be
filed within ten days after service of the~order, and shall
be subject to §5.179 (relating to objections to motions).
Unless the Commission acts within 30 days after the filing
of the motion, the motion shall be deemed denied.

(b) Neither the filing of a motion under éubsection
(a), nor the adoption of an amended order containing the
requested finding; shall stay any proceeding unless otherwise
ordered by the Commission or the Commonwealth Court.

(cf This section supersedes 1 Pa. Code §35.225

(concerning interlocutory orders).



