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Gary Hoffman, Esquire

Director, Pennsylvania Code & Bulletin
Room 647, Main Capitol Building
Harrisburg, PA 17120
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Re: L-840097 - Amendment to the
Commission's Comprehensive
Rules of Practice and Procedure -
Special Commission Actions -
Injunctive Relief
52 Pa. Code §8§3.1-3.12
Regulation No. 57-54)

Dear Mr. Hoffman:

Enclosed please find an original and one copy of the face
sfleet and order finally_adopting regulations in the above-caplioned
proceeding. The Attorney General approved this proposal on October 17,
1986. The fiscal documents have been submitted to the Budget Otfice for
final review. The Commission requests”that Lhis order be published as a
final rulemaking in the Pennsylvania Bulletin.

Sincerely,

%4 l%;fer

John G. Alford )
Director of Operations

cc: Mr. Delaney
Ms. Gustin
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Pennsylvania Public Utility Commission
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L-840097

DOCUMENT /FISCAL NQYE NO

DATE OF ADOPLION August 2 1986
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Acting Chjc
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eral approval or obtection within 30
days after subrmission

L-840097:

August 21,
rule
emer mancy 1alief.
(6, . /86}.

Amendment of the Commission's Comprehensive Rules
of Practice and Procedure-Special Commission Action-

Emergency Relicef,
A, §83.1-3.12.

52 Pa. Code Chapter 3,

Subchapter

The Pennsylvania Public Utility Commission at its public meeting held
1986, issued an order finally adopting amendments to its comprehensive
of practice and procedure at 52 Pa. Code §§3.1-3.12 governing petitions for

The proposcd amendments were published at )6 Pa.

B. 2219

The amendments implement a revised procedurce in which the Commission will

consider pntitions for emergency relief filed by an aggrieved party at any time during

the ; endeny of a Commission proceeding.

This revised procedure will reduce or

avoid emervency circumstances beilng experienced by an aggrieved party to prescrve
the status quo as to prevent irrepairable harm to the party prior to the issuance

of 2 [inal "ommission order.
in ‘Yo Pennsylvania Bulletin.

The amendment. will

hacone el fective upon publication



PEEMESY LVAMLA
PUBLIC UTTLITY COMMISSION
Haryisburg, PA 17120

Public Meeting held August 21, 1986

Commissioners Present:

Linda C. Taliaferro, Chairman
Frank Fischl
Bill Shane

Amendment of the Commission's Regulations L~-840097
52 Pa. Code, Chapter 3, Subchapter A,

Special Commission Actions, Emergency
Relief.

ORDER
. BY THE COMMISSION:

At public meeting held September 19, 1985, this
Commission adopted an Order which proposed to amend the
Commission's regulations at 52 Pa. Code, Chapter 3,

Subchapter A, regarding petitions for emergency relief.
Briefly, the proposed amendments would institute a procedure
which permit consideration of petitions for emergency relief
during the pendency of Commission proceedings. The amendments
were written to reduce or avoid emergency circumstances by
preserving the status quo or by preventing irreparable

injury during the course of Commission proceedings.

By memorandum dated December 22, 1985, the proposed
regulations were approved for form and legality by the Office
of Attorney General. After approval by the Consumer Protection
and Professional Licensure Committee of the Pennsylvania
Senate on June 10, 1986 and the Consumer Affairs Committee
of the Pennsylvania House of Representatives on June 17,
1986, the proposed amendments were published in the
Pennsylvania Bulletin on June 21, 1986. Written comments
were sollcited for the following 30 day period. During the
30 day interim, the proposed regulations were approved by
the Independent Regulatory Review ‘Commission by order dated
July 17, 1986. Comments have been received by T. W. Phillips
Gas and 0il Co., Pennsylvania Gas Association and Maurice A.
Frater. The 30 day period has ended, and the regqgulatory
review process has been completed. We may now adopt the

regulations in final form. They are attached hereto as Annex A.

Before formally adopting the new regulations we
wish to exXpress our appreciation to those who provided



wiibbbton comments, A will boecome cvident from our discussion
below, many of those suggestions have been implemented.  The
comments weve unanimous in recommending changes in three
areas: Commission review of the Administrative Law Judge's

order, the need for posting a bond by a successful petitioner,
.and the necessity for additional factors which should be
used to judge the need for interim emergency relief.

With regard to using additional criteria to judge
the need to grant relief, the Commission agrees that the
.Administrative Law Judge should consider the impact of
granting the request upon the public interest. Accordingly,

we have added that criterion to those which the petitioner
must satisfy. See §3.7.

., The question of requiring the posting of a bond by
a successful petitioner was also raised. We were not persuaded
that posting a bond should be required in every case. There-
fore, we have given the Administrative Law Judge the discretion
to determine whether a bond is needed, and if so, in what
amount. We have also directed the Secretary not to accept
any bond which is not accompanied by a power of attorney.
Should there be any reason to forfeit the bond, no impediment
should exist to the availability of the funds. See §3.8.

- The question of the form of an appeal to the Commis-
sion or Commission review has been given careful consideration.
Assuming that the petitioner has been able to persuade the
Administrative Law Judge that a genuine emergency exists, we
do not want to delay implementation of the Judge's order.

We are willing to rely on the Judge's decision while we
conduct an expedited review of the order. Accordingly, we
have tried to balance the interests of the parties by giving
them the opportunity to file exceptions and by reviewing the
order and exceptions shortly thereafter. We emphasize that
no stay of the Administrative Law Judge order will be
permitted during this review period. If the petitioner has
been able to convince the Administrative Law Judge that it
is suffering irreparable harm, a stay would only worsen a
situation we are trying to control or prevent. See §3.10.

Some of the comments were addressed to ‘the issue of
how the parties should be notified of the Administrative
Law Judge's decision. We agree that a copy of the written order
must be served expeditiously upon the parties. We encourage
the judge to telephone the parties if the facts require it.
In other situations service by overnight mail or messenger
may be appropriate. In any event, we leave it to the Judge's
discretion to determine the best way to notify the parties
in the circumstances of the case. See §3.7(c).

Two comments questioned whether parties should be
required to attend the hearing which must be held prior to

-



Losuance ol an bnler o oemeraency otdon interestingly, the

suggestions were diametrically opposed:  One would have
roguired that the hearing not be held antil all partics could
attend. The other suggested that the hearing not be delayed
simply because one party was recalcitrant. We subscribe to
the latter view. This Commission is well aware that requiring
a hearing to be held within 10 days of receipt of the petition
will cause some inconvenience to the parties. While every
effort will be made to accommodate the parties, the overriding
concern is that we are dealing with an alleged emergency
situation. In the final analysis due process requires notice
of the hearing and a reasonable opportunity to be heard.

Smith v. Pennsylvania Public Utility Commission, 192 Pa.
Superior Ct. 424, 429, 162 A.2d 80, 83 (1960). Promulgation
of these rules should make everyone aware that when a party

is served with a copy of a petition for an interim emergency
order, they should anticipate that attending a hearing to
protect their interests within 10 days. Emergencies inconven-
ience people by definition. These rules cannot eliminate

that problem, but they are intended to lessen that inconvenience
as much as possible. See §3.9.

On December 28, 1985 a Notice of Inquiry was published
in the Pennsylvania Bulletin pursuant to a Commission Order
entered on December 10, 1986 at the above docket number. The
No®ice solicited comments and suggestions for possible revision
to the Comprehensive Rules of Practice and Procedure at 52 Pa.
Code Chapters 1, 3 and 5. Our actions today should not be
construed as terminating that review process. The additions to
Chapter 3 under consideration herein are being evaluated and

adopted independent of the review of the Comprehensive Rules.
THEREFORE,

IT IS ORDERED:

1. That the regulations set forth in Annex A are
hereby adopted and made final.

2. That the Secretary shall submit this Order

and Annex A to the Office of Attorney General for approval
as to legality.

3. That the Secretary shall deposit the original
certified order and Annex A with the Legislative Reference
Bureau for publication in the Pennsylvania Bulletin.




4. That this docket shall
completion of our rvoview of the
Practice and Procedure.

remain open until the
Comprehensive Rules of

BY THE COMMISSION,

Jerry Rich
Secretary

(SEAL)

ORDER ADOPTED: August 21, 1986

ORDER ENTERED: August 26, 1936



ANMEEX A
Title 52 Public Utilities
Part I .
Public Utility Commission
Chapter 3 ~ Subchapter 3
Special Commission Actions
Emergency Relief'
§3.1 - - Definitions.
* B * %
Interim Emergency Order - an order in the form
of a.rééommenqed decision issued by an Administrative
Law Judge or Presiding Officer which is immediately

effective and grants injunctive relief during the

pendency of a proceeding.

§3.6 Petitions for Interim Emergency Orders.
(a) A petiﬁion in the form as set forth in §5.41

{relating to petitions generaliy) for an
interim emergency order may be submitted by a
party 'at any time during the pendency of a
proceediﬂg. To the. extent practicable,
the pefition shall be supported by affidavits
verifying facts which establish the existence

of the need for interim emergency relief.

(b) The allegations contained in the petition

shall be deemed to have been denied by the

e



§3.7

(c)

(d).

(a)

opposinyg particu, and an answer 1is not

required. However, if a party desires, an

‘answer in the form set forth in §5.61 (relat-

ing to answers to complaints and petitions)

may be filed no later than 5 days after

. receipt of a copy of the petition.

No other pleadings, memoranda or briefs

relé@ed to a petition for interim emefgency

-orders are permitted unless specifically

requested by the Administrative Law Judge

or Presiding Officer.

A copy of the petition shall be served on
the Chief Administrative Law Jﬁdge at the

same time the petition is filed with the

Secretary.

"Issuance of Interim Emergency Orders.

An Administrative Law Judge or Presiding
Officer may issue an interim emergency ordecx

upon finding that all of the following exist:

(1) petitioner's right to relief is clear;

and

(2) the need for relief is immediate;'and



§3.8

(b)

{c)

{3) the injury would be irfreparable if
relief is not granted; and

(4) the relief requested is not injurious
to the public interest.

An order granting or denying interim

emergency relief shall be issued within

15 days of receipt of the petition.

An interim emergency order or an orderx

denying interim emergency relief shall

-be served as expeditiously as practicable

on all parties to the proceeding.

Form of Interim Emergency Order.

An order granting or denying interim emergency

relief shall:

(a)

contain a brief description of the
evidence presented in support of or in
opposition to the petition and shall
specify how that evidence meets -or fails

to meet the criteria set forth in §3.7

- {relating to the issuance of interim

emergency orders); and
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(L) i1 relicl 1o gqranted, determine whoether or
not a bond (in form satisfactory to the

Secretary) should be posted by the petitioner;

and

(c}) if a bond is required, determine the amount

of the bond.

§3.9 Hearing; on Petitions for Interim Emergency
Orders.
No interim emergency order shall be issued
until the Aéministrative Law Judge or
~ Presiding Officer holds a hearing on the
merits of the petition. The hearing shall

be held within 10 days of the receipt of

the petition.

§3.10 Commission Review of Interim Emergency Orders.
{a) An order granting or denying interim
emergency relief is immediately effective
upon issuance by the Administrative Law
Judge. No stay of the order will be

permitted while the matter is being reviewed

by the Commission.

(b} The parties may file exceptions in the form

set forth in §5.533 (relating to procedure



§3.11

§3.12

Lo except. to initial, tentative and recom-
ménded decisiodS) to an order granﬁing or
denying intérim emergency relief within

S days after the order is issued. No reply

exceptions may be filed.

(c) An order granting or denying interim
emergency relief shall be affirmed, modified
or reversed by the Commission at the next
regularly scheduled public meeting which is
more than 13 dayé after the order was issued

by the Administrative Law Judge.

Duration of Interim Emergency Orders.
An interim emergency order shall expire upon
entry of the final Commission order which ends

the pending proceeding unless otherwise specified.

Applicability to Transportation Proceedings.

Nothing in this subchapter shall be construed as

preempting or modifying the procedures as set

forth in §43.338-3.385 (relating to applications

for temporary authority and emergency temporary
authority, disposition of applications, and

rates, fares, charges for TA and ETA authorities).



Bell of Pennsylvania

A Bell Atiantic”Company
Edward J. Kennedy " 315 North Second Streat
Vice President - Regulatory Harrisburg, Pennsylvania 17101
and Governmental Relations (717) 255-5613

June 29, 1988

RECEIVED

Mr. Jerry Rich .

Secretary

Pennsylvania Public JUNZ2 91988
Utility Commission ) ' .

P.O. Box 3285 : SECRETARYS OFFICE

Harrisburg, PA 17120 Bublic Utility Commission

Re: Docket L-840097
Rules of Practice and Procedure

Dear Mr. Rich:

Attached for the Commission's consideration are Bell of Pennsyl-
vania's further comments in the above proceeding. Unfortunately,
the Company was not made aware until this week of the Commission's
prelimenary revisions which were distributed to interested parties
in March, 1988.

Accordingly, we are taking this opportunity to address some specific
concerns on proposed treatment of proprietory information. Please
contact me if you have any gquestions.

Sincerely,

Attachment

———— s
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BELL OF PENNSYLVANIA'S PRINCIPAL CONCERNS
REGARDING PROPOSED COMMISSION RULES GOVERNING

Bell of Pennsylvania has two main concerns
regarding the rules governing theeprotection of
proprietary information which}the Commissien’proposes to
adopt at 52 Pa. Code Section 5.423.as part of i;e
forthcoming revision of its Rulés:of-Aéministrative
Practice and Procedure. -

Bell's first, and by far.mote serious,lconcern
arises from the requirement in proposed Section 5.423(c)
that proprietary information be released to any employee
or representative of a receiving participant unless the
producing participant demonstrates that such employee or
representative has violated the terms of a recent Commis-
sion protective order. This requirement could seriously
damage Bell -- and ultimately Bell's ratepayers -- by
allowing access to Bell proprietary data by persons who
can use the data to hurt Bell competitively. These
persons include the officers and employees of partici-
pénts who are competitore of Bell and participants'

cutside experts who are affiliated in one way or another

DOCKETED

: - ead ~ JUL 011988
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* Illustratively, ﬁln aiBellﬂrgge proceeding involving

Centrex rates in which™AT&T*is & participant, this rule

could require Bell to disclose highly confidential

Centrex cost data to AT&T employees who could use such

data in settlng AT&T's PBX prices.

with competitors of Bell.*

o ]

At
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Any restridtioﬁ*@h.the usg{of'P(ppfiqtary data
ordered under proposed Seétion 5.423(b) (1) would do
little or nothing to prevent the harm to Bell that could
result from the uniﬁ;éﬁtiodaixorxiégéntigaal mi;usé.of
proprietary infofmation disqlqsed_pp“tﬁe‘fgrggoing
persons under Section 5.423(c).'lFor exampl;, it would be
extremely difficult as a practical matter for a Bell
competitor's officer to shut out of his mind, for
purposes of competitive decision-making, proprietary
information which he learned during the course of a Bell
rate proceeding.

The protective orders which the Commission has
entered in Bell rate proceedings over the last several
years have implicitly recognized the danger of the
virtually unrestricted access to Bell proprietary data
which Section 5.423(c) would allow by limiting access to
such data to participants' counsel and eligible outside
experts. See, e.g. Order entered December 18, 1986 in
Docket No. C-860923. This disclosure procedure has
worked well, providing the participants' representatives
who are directly involved in the presentation of the
participants' cases with the information they need while
maximizing the protections against the misuse of the
information by the participants to cause Bell competitive

injury.
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Accordingly, .Bell urges the Commission to
modify proposed Section 5.423(c) to provide a rule
limitation on access that is virtually identical to that
provided in prior Bell protective orders. Specifically,
Bell recommends that Section 5.423(c) be revised to read
as follows:

"(c) ccess t epre tatives o i -

ci ts. cpriet info tio
vided to a icipant pursuant to
ectio e released to e
c se d-eliqgi outside expe of
t eceiving partici t unless the par-
1C] t o is ] the info tio
demonstrates that said expert(s) or
o e evio violated t t s
o e £ otecti der issue
the Commission. o be eligi to
ece o) et ormatio s
e " subject to:the follow
except ét e o e ec-—
tor, §t?gknglgg;;xp§;;ne:. owner or:

N

emgloyee?qf:égiﬂbéﬁpéfizof or anjvéfkil—
te o competitor--of. the produci
participant. An exéegg’sbaLL not be
ible o cc t of bei a
stockholde er or owner of a

competitor or affiliate u ss hi e
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o} ship intere 1S Vv e t more a
or constitutes ore thai
interest. o_ot ons s 1 ve
ccess to_the oprieta information
except authori order of the
Commission or of the presiding officer.”

If the Commission accepts the foregoing
revision, proposed Section 5.423(d) should be modified to
add the parenthetical "(except as permitted in gection
{c))" after the word "participants®” in the fourth line.

Bell's second, and relatively less serious,
concern is that proposed Section 5.423(b)(3) fails to
specify‘that-the prohibition on a participant's refusing
to provide claimed proprietary information to the Staff
or to the Office of Consumer Advocate ("OCA") prior to
the issuance of a protective order is conditioned upon
the Staff's and OCA's agreeing to treat the information
as if it were covered by a protective order until such an
order is either issued or determined to be inappropriate.
While competitive sensitivities that exist with respect
to disclosing proprietary information to competitor
participants do not exist in connebtion with similar
disclosures to the Staff and the OCA, the latter
participants should nevertheless be required (like all
other receiving participants) to provide advance
‘assurances that they will treat sych information as

proprietary in the pre-order period. B&11 -has routinely

.-~
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entered into these . types of agreements with the Office of

Trial Staff and the OCA, and accordingly, the revision
sought by Bell will simply reflect longstanding practice.
Bell specifically proposes that Section 5.423(b)(3) be
restated as follows to make the agreement requirement

applicable to all receiving participants:

"(3) ior to the issuance of a

otective orde a pa C t ot

vide o on which the
c t reaso ieves to be

) eta to tic ee
to t;eé; the information as if it were
covere ctive e

esidi officer o e Commissio
issues such an order or determines that
issuance of such an o;ge; would not be

appropriate."”



