CRAIG A. DOLL
ATTORNEY AT LAW
214 STATE STREET
HARRISBURG, PENNSYLVANIA 17101-1132
TELEPHONE (717

Anuary 7, 1986

RECEIVED

FEB3 1986
Mr. Jerry Rich, Secretary ,
Pennsylvania Public Utility Commission SECRETARY'S OFFICE
P.0. Box 3265 PUD"ClRHh
Harrisburg, PA 17120 ycommlss'cm

~Re:  Comments to L-840097
Pa. Bull. Vol. 15, No. 52

Dear Sirs:

While generally pleased with the operation of the
Commision's Comprehensive rules of Practice and Procedure,
several procedural questions have been raised which do not
appear to be contemplated by the Rules as written.

Service of Petitions to Intervene (52 Pa. Code §5.75) and Service
by a Participant (52 Pa. Code §1.54)

Both sections 1.54 and 5.75 require that a pleading,
submittal, brief, etc. shall be served upon all active
participants to a proceeding. While the purpose of the rules
is easily understood, a practical difficulty arises when one
wishes to participate by intervention.

1f a person files his Petition to Intervene after the
proceeding has begun, and all participants identified, an
official service list has, in all likelihood been compiled by
either the Office of. Administrative Law Judge or the Secretary's
office. However, if a person wishes to intervene in a proceeding
prior to the initial hearing and during the  time fixed for
intervention, he does not have available the names, addresses,
etc. of those persons who may currently be parties or who
prospectively may become parties to the proceeding. As such,
it may become impossible for an intervenor to comply with the
provisions of §§1.54 and 5.75,.

In order to alleviate this difficulty, it may be possible



to amend §5.75 as follows:

5.75 Notice, service and action on petitions to
intervene.

(a) Notice and service. Petitions to intervene, when
tendered to the Commission for filing, shall show service
thereof upon all known participants to the proceeding in
conformity with §1.54 (relating to serv1ce by a
participant).

Such an amendment will allow an intervenor to. check the
docket prior to the filing of his intervention while not
penalizing him for failing to serve a later complainant or
intervenor.

Pleadings Allowed (32 Pa. Code §5.1) and Answers (52 Pa Code
§5.61-5.66) —_—

An answer may be filed to complaints and petitions (§5.61);
to orders to show cause (§5.64); amendments of pleadings
(§5.65); and petitions.to intervene (§5.66). The Rules set forth
the manner in which those answers are to be framed, i.e.
specific admission or denial of each allegation. Although
traditionally permitted, the rules do not provide for the
introduction of New Matter or Set-off or Counterclaim.

A strict interpretation of the rules would permit the
careful crafting of a complaint, petition, or order to show
cause containing allegtions which, being incapable of being

denied, are deemed admitted. Having admitted all factual
"allegations, the proceeding may be terminated without the
opportunity afforded to a Respondent to raise additional factual
or legal issues having a hearing upon the proceeding.

A new rule could be added as follows:

New Matter. All affirmative defenses shall be pleaded
in an Answer or other responsive pleading under the heading
of "New Matter"”. A party may set forth as new matter any
other material facts which are not merely denials of the
averments of the preceding pleading.
See Pa. R.C.P. Rule 1030.

Such a rule would give official recognition to past
Commission practice.

Scope [of Discovery] (52 Pa. Code §5.321)

Subsection (b) of Section 5.321 provided, in part, for



discovery "regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action..

While this subsection gives rise to the objection of
relevancy, discovery of immaterial matter does not appear to
be precluded. Although the terms “relevant" and “material" have
been used interchangeably, the two terms are not synonymous.

In order to facilitate the conduct of a proceeding,
evidence which is immaterial, i.e. evidence which has no bearing
upon the issues in the proceeding should also be excluded. In
order to effectuate this change, I would suggest the alteration
of §5.321(b) to provide for discovery:

regarding‘any matter, not privileged, which is relevant
and material to the subject matter in the pending action...

In summary, the undersigned is of the opinion that the
modification of §§5.75, 5.321(b), and the addition of a New
Matter section would allev1ate dlfflcultles encountered by this
PUC practitioner.

.Respectfully‘j;ZZ%Fted
:; A. Doll

CAD/ce
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Mr. Jerry Rich, Secretary
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Dear Sir:
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SECRETARY'S OFFICE

Public Udility Comumission

L-FFIT 7

In a notice published in the Pennsylvania Bulletin
on December 28, 1985, the Commission solicited comments and
suggestions for possible revision to its Comprehensive Rules
of Practice and Procedure(set forth at 52 Pa.Code Chapters 1,
3 and 5), as a result of experience gained since their imple-
mentation on January 1, 1985. The following suggestions are ~
offered on behalf of Metropolitan Edison Company ("Met Ed") '""mﬁ

and Pennsylvania Electric Company ("Penelec").

Pleadings Before Other Tribunals

(52 Pa.Code §l.61(a))

NI

¢

__FOLDER_|

The intent of this subsection of the revised rules
is to provide for reasonable notice to the Commission of a
matter, over which it has jurisdiction, which has been raised

in a proceeding before anotherxr tribunal.

But arguments could

be made in support of a number of different interpretations

under the present indistinct wording of §l.61l(a).

Por instance,

one could argue that this subsecton requires a Commission
filing to cover each and every miscellaneous proceeding brought
before any adjudicatory body where there is even the slightest
potential that a matter within the Commission's jurisdiction
may be raised. Clearly, except to the extent that matters
within its jurisdiction actually have been raised, the Commis-
sion has no interest in being inundated with copies of papers

filed in other tribunals.

In addition, the requirement to make a "filing" with
the Commission is placed upon "any party subject to the Act".
One may question why this requirement is imposed upon any

"party"” (i.e., anyone who at the time happens to be appearing
in a proceeding before the Commission, whether or not that
proceeding is in any way related to the outside proceeding,
and who has a direct interest in the subject matter of that
proceeding before the Commission) rather than being limited
to public utilities subject to Commission jurisdiction.
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The following rewording of subsection (a) would
further clarify the Commission's intent:

"(a) When [proceedings relating to] matters
over which the Commission [may have] has jurisdiction
under the Act are raised in proceedings filed with
any federal or state court or other public utility
regulatory body by any [party] public utility subject
to the Act, either an appropriate application or
petition, or notice of such proceedings and copies of
the material pleadings filed therein, shall be filed
simultaneously with the Commission in order that it may
have sufficient notice and time for proper consideration
of the matters within its jurisdiction.”

Timing of Discovery
(52 Pa.Code §5.331(b))

Although discovery has been undertaken earlier in
the course of base rate proceedings as a result of the revised
procedural rules, numerous and voluminous interrogatories are
still filed during hearings, with the result that significant
hearing time has continued to be devoted to the resolution of
various types of discovery-related disputes, including many
having to do with the initially filed rate case supporting
data.

It is cumbersome at best to continue throughout the
course of hearings with what essentially should be a prehearing
matter. But improved utilization of informal discovery confer-
ences, coupled with a specific deadline for the submission of
discovery which deals with the utility's initial rate filing,
could help to relieve some of the present difficulties.

The benefit to all parties to rate proceedings of
informal discovery conferences should be readily apparent.
Such conferences provide an opportunity for the utility to
explain its filing, and for other parties to become better
acquainted with the various claims being made. An early review
of questions concerning the filing could contribute signifi-
cantly to decreasing the volume of written interrogatories, a
number of which fregquently request general explanatory infor-
mation. Unfortunately, all too often informal discovery
conferences between the parties are not utilized or are not
scheduled early enough in the proceeding. The requirement of
§5.331((b) (that discovery directed to initially filed data be
initiated no later than the first evidentiary hearing) has been
observed largely by the disregard thereof.

To encourage earlier participation, it is suggested

that a specific rule be added to Subchapter D, requiring that
an initial informal discovery conference between the parties be



held within the week following the initial prehearing conference
in a rate proceeding. By this point in time the parties to such
proceeding would have had better than sixty days within which to
obtain and review the utility's filing. Such a rule would at
least insure that such parties will communicate with one another
concerning general questions which may have arisen during their
initial review of the filing.

In addition to such informal discovery conferences,
the specific limitation on the time during which formal inter-
rogatories may be submitted with respect to the initial rate
filing could be revised accordingly so as to help to promote a
more timely and orderly discovery process. Specifically,
§5.331(b) should be revised to provide that:

" + « [initial] all discovery directed to data supplied
by the utility at the time of the initiation of the
proceeding shall be submitted to the utility no later
than [the first day of evidentiary hearings . . .] one
week following the informal discovery conference pro-
vided for under this subchapter".

Under the suggested two new provisions, parties to
a rate proceeding would have an oppeortunity to review the
company's filing, to formulate some preliminary thoughts con-
cerning discovery for discussion at an informal discovery
conference, and within a reasonable time following such con-
ference, to propound such discovery as may be unresolved, so
that discovery with respect to the initial filing would be
well under way prior to the commencement of evidentiary hear-
ings. Discovery directed to any matter other than the initial
filing would continue to be available until the ¢lose of evi-
dentiary hearings.

In general, the revised rules of practice have
worked reasonably well, and are a substantial improvement
over the somewhat disjointed series of procedural rules which
had been applicable to proceedings before the Commission.
The foregoing specific suggestions are offered in the interest
of clarification and of further improvement in the Commission's
ability to bring about an expeditious and orderly resolution
of one of the more complex type of matters brought before it.

Respectfully submitted,

RYAN, RUSSELL & McCONAGHY

W. Edwin Ogden
WEO:ph
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Mr. Jerry Rich, Secretar . .
: { SECRETARY'S QFFICE .\ -

.wPennsy1van1a Pub11c Utility Commission \ .
P.-0. Box 3265 Public Utility Commissloft - -

Harrisburg, PA 17120

Re: L-840097 - Comments of West Penn Power Company to Proposed
Rulemaking Concerning Revisions to Comprehensive Rules of
Practice and Procedure

Dear Secretary Rich:

Enclosed are an original and eight copies of comments concerning the

above-captioned rulemaking Submitted on behalf of West Penn Power Company.

West Penn Power Company expresses its hope that its comments will be
helpful in further clarification of the proposed regulations.

o o . Stncere]y,
E , . oo Deborah M, DePaul
DMD:rt | |

Enclosures
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COMMENTS OF WEST PENN POWER COMPANY |
TO PROPOSED RULEMAKING CONCERNING REVISIONS TCSECREI'ARY’S OFFICE

COMPREHENSIVE RULES OF PRACTICE AND PROC EDUR

sy‘

By Order entered August 28, 1984, the Pennsylvania Public Utility
Commission adopted as final .rulemaking its revised Comprehensive Rules of
Practice and Procedure at 52 Pa. Code Chapters 1, 3 and 5 ("Rules"). This

final rulemaking was published at 14 Pa., Bulletin 3819 {October 13, 1984) and

became effective January 1, 1985,

As part of its Augqust 28, 1984 brder. the Commission directed that the
above-captioned docket be kept open to allow the monitoring and review of the
Rules after their initial year of implementation. In order to satisfy this
requirement, the Commission adopted a proposal to solicit comments and
suggestions concerning the Rules at its public meeting held December 5, 1985.
The proposal and an invitation for the general public to submit comments were

published at 15 Pa. Bulletin 4589 (December 28, 1985).

West Penn Power Company {"West Penn") requests that the following

comments be entered into the record of this proceeding.

Section 1.11 - Date of Filing

This section presently provides that documents will be deemed filed
with the Commission on the date actually received in the Commission's office or
"on the date deposited in the United States mail as shown on a United States
Postal Service Form 3817 certificate of mailing attached to the cover of the
original document." West Penn submits that the current Form 3817 requirement

is unnecessarily burdensome because of difficulties encountered in the use of

Form 3817. (See attachednExh%bgt A, discussed frfraor- —1
Docum= | [DOCKETED

_FOLDER JAN27 1985




In recognition of these difficulties, Rule 1112 of the Pennsylvania
Rules of Appellate Procedure specifically permits parties filing appeals by
allowance before the Pennsylvania Supreme Court to file such appeals as of the
date of mailing without attaching an executed Form 3817 to the original
petition. Under Rule 1112, such petitions will be deemed filed on the date
deposited in the mail if (1) Form 3817 is pasted to the outside of the
enveloﬁe, and delivered to the postal clerk with instructions to execute such
form, or (2) Form 3817 is obtained and transmitted by mail in a separate
envelope. A copy of Rule 1112 is attached hereto as Exhibit A and made a part
hereof.

In addition, West Penn submits that both certified and express mail
delivery would provide expeditious alternatives to the Form 3817 certificate
requirement. Both types of delivery are given priority over first class mail
by the United States Post Office, provide for written evidence of the date of
mailing, and are easily obtained from any postal clerk.

. Accordingly, in order to facilitate filings under Section 1.11 of the
Ruies, and to render such Rules consistent with United States Postal Service
practice and with the Pennsylvania Rules of Appellate Procedure, West Penn

recommends that Section 1.11 be revised to read as follows:

§1.11. Date of Filing.

(a) Pleadings, submittals, or other documents - including
exceptions to the decision of an administrative law judge
and appeals to the Commission under section 332(h) of the
act ‘(relating to procedures in general) - required or
permitted to be filed under this title or by statute will
be deemed filed on the date actually received in the
office of the Commission or on the date deposited in the
United States mail as shown on a certified mail receipt,
express mail receipt, or on a United States Postal




Service Form 3817 certificate of mailing. The certified
mail receipt, express.mail receipt, or certificate of -
mailing shall be either enclosed with the document,
firmly affixed to the outside of the-envelope containing
the document, or separately mailed to the office of the
Commission.

(Proposed -revisions are underlined.)
This concludes the comments of West Penn to the proposed rulemaking.
The Company appreciates the opportunity to offer these comments and trusts that:

the Commission will give them due consideration.



Rule 1112 RULES OF APPELLATE PROCEDURE

Rule 1112. Appeals by Allowance

(a) Genersl rule. An appeal may be taken by allowance under 42 Pa.C.S. & 724taj
(allowance of appeals from Superior and Commonwealth Courts), from any finai
order of the Commonwealth Court, not appealable under Rule 1101 (appeals as of
right from the Commonwealth Court), or from any final order of the Superior Court.

(b) Petition for allowance of appeal. Aliowance of an appea! from a final order
of the Superior Court or the Commonwealth Court may be sought by fiing a petiton
for allowance of appeal with the Prothonotary of the Supreme Court within the ame
aliowed by Rule 1113 {time for petiuoning for allowance of appeal). with proof of
rervice on all other parties to the matier in the appeliate court beiow. If the petition
for allowance of appeal iz transmitted to the Prothonotary of the Supreme Court by
means of first class mail, the petiuon shall be deemea received by tne Prothonotary
for the purposes of Rule 12}a) (filing) on the dawe deposited in the United Suate:
mail. a5 shown on a U.S. Poswal Service Form 3817 certificate of mailing. The
certificate of mailing shall show the docket number of the matter 1n the appellate
court below and shall be either enclosed with the petiuon or reparately mailed o the
Prothonotary. Upon actual receint of the petinon for aliowance of appeal the
Prothonotary of the Supreme Court shall immediateiy stamp it with the date of
actual receipt. That date, or the date of earlier deposit in the United Staves mail as
prescribed in this subdivision, shall constitute the date when allowance of appeai was
sought, which date shall be shown an the docket. Tne Prothonowary of the Supreme
Court shall immediateiy note the Supreme Court docket number upon the petition for
allowance of appeal and give written notice of the docket number assignment in
person or by first elass mail w the prothonotary of the appeliate court beiow (who
shali note on Wie docket that 4 petition for aliowance of appesl has been fied), w the
petitioner and to the other persons named in the proof of service accompanying the
petition.

ic) Reproduced record. One copy of the reproduced record. if anv. in the
appeliate court below shall be lodged with the Prothonotary of the Supreme Court at
the ume the petiion for allowance of appeal 1s filed theremn. A party fikng a
cross-petition for allowance of appeal! from tne same order need not lodgze any
reproduced.record in addiuon to that lodged by petiuoner.

(d) Fee. The petiuoner upon filing the peution for allowance of appeal shall pay
any fee therefor prescriped by Chapter 27 (fees and costs in appellate courts and on
appeali.

te) Entry of appearance. Upon the filing of the petition for allowance of appeal
the Prothonotary of the Supreme Court shall nowe on the record as counsel for the
petitioner the name of his counsel, if any. set forth m or endorsed upon the petiuon
for allowance of sppeal, and, as counsel for other parties. counsel. if any, named 1n
the proof of service. The Prothenotary shall upon praecipe of any such counsel for
other parues, filed at any time within 30 days after fillnp of the petition, strike off or
correct the record of appearance. Thereatter an entrv of appearance may be
withdrawn onlv by leave of eourt
Note: Based on 42 P3.CS & 724(a) {allowance of appeals from Supenor and Common-
wealth Courtst  Tne notauon on the docket by tne prutnonotary of e Superur Cour
or Commonwealth Court of the filng of u petiuon for allowance of appeal renaers
untversal the ruie thal the appes| status of any order may be discovered by examung
tne docket of the court 1n which 1t was entered

The U.3. Portal Service Form may be in substanualiv Uhe following form.

. mol pcu &Ll‘” ﬁ
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' RULES OF APPELLATE PROCEDURE ' Rule 1112
N Note Y

POSY QPR TRPAR MRV
CERTIHCATE OF MAILING AfRa
Reco.ved From " postage aad
Richard Row, Esq. postmork
123 Eye Street
Scranton. A, 19n75
One prace of y mai ok d to-

Prothonotary - Supreme Court
Room 456 -:City'Hall

Phxladelohxa, PA 19107

wav 8t USED FOR DOmESTIC AND INTEENATIONAL MAIL oots uov raOvIDt
JON INJURANCE - sOttmastia

ERTTE Y
—o- -tll J"’ ~ vl

Comm. Ct., Nc.63 Comm - Dk%.1973

185833

The transmittal should be taken unsealed to the Pos: Office. the Ferm 3817 should pe
obtained and attached 10-the petivon. and the enveiope should only then he sealed,
Uecasionalty a posial cierk wili refuse 1 eooperawe. 1o sucn cases the envelope may be
sealed. tne Form 3817 pasted firmly W e outside of tne envelope, and the enure
package submitted o the postal clerk with instructions to execute the Form 3517 pasted
on the envelope. Alernauvely, tne certificate may he transmitted to the prothonotary
by mail in a separae envelope It is recommended that the petittoner obtain a doplicate
copy of the Form 3817 as evidence of maini.  Since tne Post Office is technically the
fiitng of fice for the purpose of this rule s pettion which was mailea’in accordance with
this rule and which is sunsequently 10s1 in the mail wili nevertheiess wll the tme for
petiioning for aiiowance of appeal. However. counsel will be expecied w foliow up on
a mail fihng by telephone tnquiry o the apvellate protnonotary where wnilen nouce of
the nnuml numbrer assignment s Not received 1n due course.

Arnended.lune 23, 1976. effective July 1,1976: Dec. 11. 1975, efiective liec. 30, 197%:
. April 26, 1982, effective 120 aays after Ma\ 15. 1982 Dec. 16, 1983, effective Jan. 1.
1984,
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RECEIVED
January 27, 1986 -+ JANZ 71986
« SECRETARY'S OFFICE
1EUbl!c Utllity Commission
Jerry Rich, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17120
SUBJECT: L-840097 - - Notice of Inquiry into the

Commission's Comprehensive Rules of Practice
and Procedure

Dear Secretary Rich:

The purpose of this letter is to provide the comments and suggestions of
the Pennsylvania Gas Association in response to the Commission's solicitation
that appeared at 15 Pa. Bulletin 4589 (Pennsylvania Bulletin of December 28,
1985). By its solicitation, the Commission has requested comments and
suggestions from interested persons "for possible revision to its rules [of
practice and procedure] as a result of experienced gained since their
implementation."

While many of the PGA member companies might submit their own
comments and response to the Commission's solicitation, the PGA's comments
and suggestions are limited exclusively to the Commission's regulation at 52 Pa.
Code §5.244 - - "Supporting data for future test year." Section 5.244 presently
provides that where a public utlhty uses a future test year to discharge the
burden of proof imposed upon it in a rate proceeding by Section 315(a) of the
Public Utility Code, the future test year "shall be based on estimates for a
period of 12 consecutive months, which shall begin on the day following the end
of the required experienced 12-month period." As it presently operates,
therefore, Section 5.244 virtually assures that the period encompassed within

.the so-called.future test. year" will have lapsed completely either before or
“.immediately’after the Commission's: final order in a major utility's general rate

proceeding.. Consequently, in almost every. circumstance, the most forward-
looking data” upon- which the utility's ‘rates have been based already will have
become stale prior to the first day on which the rates take effect. For all
practical purposes then, and despite its purported application of a future test

-year Sectlon 5 244 only provides an extended historic test year.

DFF KETED
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" Secretary Rich
January 27, 1986 . .
" Page 2

In the PGA's view, this inherent contradiction of Section 5.244 violates both the
letter and spirit of the Commission's enabling legislation, and does not serve the best
interests of public utilities or their ratepayers. First, with respect to the Commission's
enabling legislation, Section 5.244 was developed in direct response to the addition of
Section 315(e) to the Public Utility Code in the mid to late 1970's. The latter section
expressly authorizes the use of a "future test year", and contains the following language:

Whenever a utility utilizes a future test year in any rate
proceeding and such future test year forms a substantive basis
for the final rate determination of the commission, the utility
shall provide, as specified by the commission in its final order,
appropriate data evidencing the accuracy of the estimates
contained in the future test year, and the commission may
after reasonable notice and hearing, in its discretion, adjust
the utility's rates on the basis of such data.

By its expressed contemplation that the Commission, in its final order, might direct the
utility to later provide appropriate data to test the accuracy of future test year
estimates, the General Assembly clearly intended that the 12-month period encompassed
within the future test year would extend beyond the date of the Commission's final order
in a rate proceeding and, therefore, beyond the date on which the utility's rates would
take effect. Indeed, when viewed in its entirety, Section 315(e) of the Code clearly
suggests a legislative intent that the future test year would not even begin until the date
upon which the utility's rates would take effect, in order to assure that the rates, when
actually applied to ratepayers, would be based exclusively upon "current” data.

Second, neither the interests of public utilities nor those of their ratepayers are
served by the current contents of Section 5.244. The obvious reason behind the General
Assembly's introduction of the future test year concept into the Public Utility Code was
to provide a mechanism by which utility rates would be set under the most current data
or projections available, thereby mitigating the effects of "regulatory lag" and the
consequent need for repeated utility rate filings. It long has been recognized that no
one, including the Commission, is served by "revolving door" ratemaking, and that both
the direct and indirect costs generated by that process could be avoided through more
forward-looking ratemaking proceedings. The PGA submits that a true "future test year"
represents the most obvious, legislatively-sanctioned means to provide a more forward
look in utility rate proceedings, and that the Commission finally should respond to the
General Assembly's legislative initiative by amending Section 5.244 to produce a true
future test year.



" Secretary Rich
» January 27, 1986 .

Page 3 .

As always, the PGA appreciates the Commission's invitation to provide comments
and suggestions on matters of interest to its members. If you have any questions
regarding the contents of this letter, I would be pleased to answer them.

truly yours,

RIM/kg

ce:  Daniel P, Delaney, Esquire
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In re: Comprehensive Rules of Practice and Procedure,l_‘ - C7
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RECEIVED

Jérry Rich, Secretary

Pennsylvania Public Utility Commission : JANZ 7 1986

P. O. Box 3265 :

Harrisburg, PA 17120 SECRETARY'S OFFICE
misslont

Dear Mr. Rich: ’ . Public Utility Com

The following are comments and - suggestions which we are sub~
mitting in the above-captioned matter:

1. 52 Pa. Code §5.534. Appeal to the Commission.

There have been some questions concerning whether matters
to be placed on cover pages and in the certificate-of-service page
must be part of the single-page appeal. While we feel certain
that the rule contemplates a cover page and certificate-of-service
page in addition to the substantive page of the appeal we recom-
mend that the issue be clarified by the following reV151on-

. . . Except where the presiding officer grants any or all
of the exceptions, an appeal shall be limited to a single
page (excludlng fhe cover;page and certificate-of-service
page) . .

2. 52 Pa. Code §5.101. Preliminary Motions.

In the course of practice under the new rules, we have experl-
enced a need for the rules to allow for preliminary motions in
addition to those set forth in this section. For example, while
the rules provide for consolidation (52 Pa. Code §5.81), this pro-
vision, to a certain extent,is inconsistent with §5.101 which limits
preliminary motions to those specifically provided for. No motion
to consolidate is included in the motions allowed f“ss.Lu#.

‘.., \_, '\_,__‘_:;‘:?D
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Jerry Rich, Secretary
January 27, 1986
Page 2

. Furthermore, it may be that a party would desire to seek to
have a proceeding dismissed when, prior to the commencement of
hearing, it becomes obvious that the proceeding is completely en-
compassed by a subsequent proceeding. Likewise, it may be that a
party would like to seek to have a proceeding dismissed in view of
52 Pa. Code §3.381(3) (relating to applications filed within six
months of the date of an order refusing or dismissing on the merits
an application for.the same rights filed by the. same party).
Motions to accomplish these purposes may be very appropriate but
would not be allowed under the wording of §5.101. .In order to

remedy this problem, we recommend that 52 Pa. Code . §5 101(a) provide
as follows: .

Preliminary motions are available to participants.
They shall state specifically the grounds relied upon, the
. standing of the party, and they shall include, but not bhe
limited to, the following:

We have enclosed two bopies of this letter.

Respectfully submitted,

McNEES, WALLACE & NURICK

o o

Herbert R. Nurlck

HRN/jh

cc: Daniel P. Delaney, Flrst Deputy
Chief Counsel . .
Law Bureau ’



The Bell Telephone Company
of Pennsylvania
Jon C. Oplinger Law Department
One Parkway
Philadelphia, Pennsylvania 18102
Phone (215) 466-4712

January 27, 1986

-

RECEIVED

Jerry Rich, Secretary s JAN2 T 1986
Pennsylvania Public Utility Commission
P.O. Box 3265, Rm. B-18

Harrisburg, Pennsylvania 17120

SECRETARY'S OFFICE
Public Utility Commission

Re: Comprehensive Rules of Practice-
and Procedure, Docket L-840097

Dear Mr. Rich:

Enclosed for filing in the above-captioned matter
are the original and two copies of Comments of The Bell
Telephone Company of Pennsylvanla.

sSincerely yours,

JCO/dkf
Enc.
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Comprehensive Rules of
Practice and Procedure

Docket L-840097

COMMENTS OF THE BELL TELEPHONE COMPANY
OF PENNSYLVANIA

The experience of The Bell Telephone Company of
Pennsylvania ("Bell" or "Company") with the new Comprehen-
sive Rules of Practice and Procedure ("Rules") during 1985
has been in the context of a general rate case, non-general
rate cases, and complaint proceedings. Bell has found the
Rules to be much more than a recodification of previous
practice. Rather, the Rules -~ especially with respect to
the discovery process in a general rate case -- represent
a more familiar, standardized approach to proceedings which
in recent years have taken on a more formal nature.
Notwithstanding this formality, however, the Rules also
lend themselves to relaxation or modification as the
sophistication of the issues or parties may require.
Consequently, Bell's suggestions for amendment or clari-

fication of the Rules are quité-limited.

Section 1.11. Date of filing.

While this "mailbox rule" incorpor

FatdRG-Lhen S ey
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of a U.S. Postal Service Form 3817 certificate of mailing
does enhance a party's ability to file documents with the
Commission in timely fashion without regard to the vagaries
of mail service, a provision similar to that contained in
Federal Rule of Civil Procedure 6(e) would be a welcome
addition. It provides:

"Whenever a party has the right or is

required to do some act or take some

proceedings within a prescribed period

after the service of a notice or other

paper upon him and the notice or paper

is served upon him by mail, 3 days

shall be added to the prescribed

period."”
Adoption of such a provision would generally ensure that a
party is not deprived of the full opportunity which the
Rules contemplate to consider and take appropriate action.
This provision may be particularly helpful in circumstances
where, for example, a preliminary motion is filed and
mailed on a Friday and received on Monday, thus leaving

not more than five (5) business days within which to respond

by the following Monday.

Section 1.59. Number of copies to be served.

Bell believes that subsection (b) is unnecessary
and should be eliminated. Most parties do not require
more than one copy of a brief, and those few who do can
readily make an additional copy or obtain one from the

party submitting the brief.
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Section 5.21. Formal complaints generally, et seq.
Section 5.51. Protect to an application, et seq.
Section 5.71. 1Initiation.of. intervention, et seq.

There is overlap in the Rules relating to
complaints, protests, and intervention in that each
appears to be available to a party who believes he has
been or poéentially will;be aggrieved by the present or
proposed act or omission of a utility or the Commission.
The content of each of these pleadings by which a party
involves itself in a matter within the Commission's juris-
diction is essentially identical. See §5.22, §5.52, and
§5.73. Accordingly, clarification of their intended
applicability would facilitate interested parties'
involvement and would avoid the Commission's having to
rectify after the fact the selection of an improper
pleading vehicle, and to indicate how it intends to treat

the pleading.

Section 5.331. -Sequence and timing of discovery.

In order to expedite the conduct of discovery
which, particularly in the general rate case context, can
be extensive and time-consuming, Bell recommends the modifi-
cation of subsection (b) to read as follows (added text is
underlined) :

(b) Participants shall endeavor
to initiate discovery as early in the
proceedings as reasonably possible.

In rate proceedings, initial discovery

directed to data, testimony or infor-
mation supplied by the public utility
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at the time of the initiation of the
proceeding shall be submitted to the
utility no later than the first day
of evidentiary hearings in the pro-
ceeding. Discovery directed to any
other matter arising during the course
of the proceeding shall be available,
if determined by the presiding officer
to be necessary, until the close of
evidentiary hearings. In all other
proceedings, the presiding officer,
upon motion of a participant, may
establish reasonable limitations

upon. the timing of discovery.

This modification should. tend to focus initial discovery
and limit "fishing expeditions" while still permitting
reasonable follow-up discovery.

Section 5.342. Answers or objections to written
interrogatories by a participant.

Subsection (e) requires the presiding officer
to rule within 10 days on a motion to compel answers to
interrogatories, however no specification of a time limit
for responding to a motion to compel is set forth. In
order to explicitly provide for a response and avoid the
situation in which the presiding officer rules before
a response to the motion to compel can be presented,
Bell suggests that this subsection be amended to read
as follows (added text is underlined):

(e) The participant submitting
the interrogatories may move that the
presiding-officer dismiss an objection
and direct that the interrogatory be
answered. If the participant against

whom the interrogatories are directed
wishes to respond to a motion to compel




Dated:
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answers to interrogatories, such response

shall be served within 5 days of service
of the motion to compel. The presiding

officer shall rule on such motion within
10 days of its presentation, unless the
presiding officer proposes and the
moving party agrees that the time

period be extended. .

Respectfully submitted,

\»@mﬁw(

C. Oplin
rney for
Th Bell Telephone

Company of Pennsylvania
One Parkway
Philadelphia, PA 19102

January 27, 1986
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OFFICE OF CONSUMER ADV

-1425 Strawberry Square m@i@% &Y&

Harrisburg, Pennsylvania 171 20

DAVID M. BARASCH
Consumer Advocate

Jerry Rich, Secretary

Pennsylvania Public Utility
Commission

P.0O. Box 3265

Harrisburg, PA 17120

Dear Secretary Rich:

r‘@L@tR

{717) 783-5048

January 29, 1986

v -
"

RECEIVED

* JAN291985

HCHETARYSQRFIQE
RdiceWillisy Qommissian

Re: Comprehensive Rules Of
Practice And Procedure
Notice Of Inquiry 52 PA
Code Chapters 1, 3 And 5
L-840097

Enclosed for filing please find an original and nine
(9) copies of the Office of Consumer Advocate's Comments in the

above-captioned proceeding.

Enclosure
2261B

cc: Dan Delaney, Esq.

Sincerely,

Vool Uaedld

Daniel Clearfifeld
Assistant Consumer Advocate
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

COMPREHENSIVE RULES OF : RECEIVED
PRACTICE AND PROCEDURE : :
NOTICE OF INQUIRY 52 PA s L-840097

CODE CHAPTERS 1, 3 AND § : - JAN2 91986

S&C:@Riammr 'S @Hﬂmﬁ

COMMENTS OF THE
OFFICE OF CONSUMER ADVOCATE

The Office.of Consumer Advocate of the Commonwealth
Pennsylvania ("oca") hereby submits these comments and
suggestions concerning revisions to the Commission's
Comprehensive Rules of Practice and Procedure (52 Pa. Code
Chapters 1, 3 and 5). The Commission requested such comments
and suggestions by Order dated December 10, 1985, published in

the Pennsylvania Bulletin on December 28, 1985. The purpose of

these comments is not to state specific requests for changes at
this time. Their purpose, instead, is to alert the Commission
to areas of concern and to suggest items deserving further
study. We assume that these suggestions will be considered by
the Procedural Rules Committee or another appropriate body. We
will be happy to provide more detailed justification for these

suggestions upon request. The suggestions will be'presented in



accordance with the section of the Procedural Rules to which
- they are directed.
§1.56. Date af Service.

The decision to adopt a strict "mailbox rule” for the
PUC's Rules of Practice needs to be reconsidered. Delays of
" three to four days before receipt of doéuments are the norm
rather than the exception. Where there is only a ten day
response period such a delay can be prejudicial. We suggest
that a rule bé added to provide additional response time when
service is Dby mail, e.g., three days when service is by first

class mail.

§3.2. 1Issuance of Emergency Orders.

Service of requests for emergency orders should be
made not only wupon all persons directly affected by the
application but also upon all parties to a utility's-last rate
proceeding or fuel adjustment clause proceeding, as well as the

OCA.

§5.324., Discovery of Expert Testimony.

Most of this section impliedly assumes that the expert
testimony of the utility will be filed at the time it submits
its request for a general rate increase. In fact, in many
cases that does not happen. OCA suggests that the PUC give
consideration to requiring that such testimony be filed at the
time that the general rate increase is submitted. (This would

involve a change in §5.412(d) as well.)



§5.322. Supplemental Responses.‘

OCA suggests that consiéeration be given to amending
subsection. (2)‘ to make clear that the duty to supplement
responses includes the duty to update all discovery that is
affected by the submission of actual data under section
5.244(b). Frequently, wutilities file "quarterly updates" 1in
the course of a case and argue that the new submission should
be the basis for the decision in the case. In most instances,
however, they neglect to file supplements to interrogatory
responses which are materially affected by the wupdated

information.

§5.342(e). Motions to Dismiss Objections.

This section requires that a presiding officer rule on
a motion to. dismiss objections and to compel response within
ten days of presentation of the motion. This section is
incoﬁsistent with section 5.103(a) and (c) which provides for
responses to motions during hearings and permits such a .
response to be filed within ten days. Section 5.342(e) should
state explicitly that, other than an oral response at a hearing
on the motion, no formal written response to a motion to compel

will be permitted and the 10 day time response period will not

apply.

§5.362. Protective Orders.
At the present time, the nature, extent and

application of protective orders to limit the availability and



-.dissemination of “propriety data” vary widely €from case to
case. In telephone <cases, a “standard" protective order
usually- is éntered for telephone utilities which 1limits the
availability and dissemination of proprietary data. The scope
and nature of the protective order and the extent to which a
utility can refuse to supply data to certain parties has become
the subject of intense controversy, however. For example, on
several occasions, Bell of Pennsylvania has challenged the
right of consultants of OCA, and consultants as well as
employees of other parties to receive proprietary data.

Moreover, some companies, such as MCI, have, in the
past, 1initially denied all access to proprietary data to all
parties (except the Trial Staff), notwithstanding the parties’
willingness to abide by the terms of a protective order. With
respect to other utilities, such as electric and gas companies,
the practice is even more varied. In some 1instances, a gas
company has refused to provide 1lists of customers who have
informed the Company that they intend to reduce or terminate
service, even when the parties have agreed to accept the
information subject to a protective order. Similarly, electric
cémpanies have refused to provide certain data used as part of
cost surveys, again, despite the assurances of parties that
such information could be provided pursuant to a protective
order.

OCA suggests that the Commission consider including

detailed rules for the issuance and administration of



protective orders in PUC proceedings. The rule should consider
when and under what circumstances such a protective order will
be issued; the kind of information that can be protected by a
protective order, the degree to which the information can be
disseminated, the nature and extent of the protection provided
by such an order and the procedures for opposing a regquest for
a protective order or opposing a request that certain

information be covered by a protective order.

§5.412. Written Testimony.

This section does not state whether prefiled written
testimony should be filed with the Secretary of the Commission
on the day it is due td be served on the parties. OCA suggests
that a provision similar to the provision for the filing of
interrogatory answers (§5.342) be added to this section. This
would require that a certificate of service evidencing the
filing of prefiled testimony be submitted to the Secretary on
the due date for service of the testimony. Copies of the
testimony would not be so submitted. Testimony would then find
its way into the official record when it is moved into evidence

during . the normal course of the proceedings.

§5.533. Procedure to except to initial tentative and
recommended decisions.
OCA suggests that reconsideration be given to the page

limitations for  exceptions and reply exceptions 1in rate
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proceedings. OCA has found that all parties have had an
extremely hard time meeting these restrictions ih the average
rate case. OCA suggests that the number of pages permitted be
expanded or that a more workable waiver procedure be

- established.

§5.534. Appeals to the Commission.

This section permits a 40 page appeal in instances 1in
which the ALJ grants some or all of the exceptions of a party.
OCA suggest that this language be clarified to make clear that
the 40 page rule applies only to exceptiqns genérated by the

ruling on exceptions by the ALJ, not to rulings rmade by the ALJ

in his or her original decision. The rule was intended to
limit parties to a one-page appeal when the ALJ has affirmed in
all respects his or her Initial Ruling in his or her Ruling on
Exceptions, but to allow for a longer appeal in response to
rulings which reversed the ALJ's initial determination. In
certain recent cases, however, parties have used this exception
provision to file additional exceptions to portions of the
ALJ's original ruling, even though the ALJ had not altered or
changed that part of his or her decision. |

Respectfully submitted,

‘5(,‘,,} 0 (O . J8

Office ‘of Consumef] Advocate by:
Daniel Clearfield
H. Kay Dailey
Debra M. Kriete
Assistant Consumer Advocates

David M..Barasch
Consumer Advocate

DATED: January 29, 1986
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212 LOCUST STREET
P. O. Box 999

HARRISBURG, PA. 17108

(717) 255-7600

FAX:(717) 236-8278

{VERIFY: (712) 25%-7612)

February 5, 1986

Jerry Rich, Secretary
PA Public Utility Commission

P. 0. Box 3265
Harrisburg, PA

RE:

Dear Sir:

Enclosed for your records

17120

Comprehensive Rules of Practice
and Procedure - L-840097 °

OF COUNSEL.
UAMES W.THOMAS

WRITERS OIRECT DIAL NUMBER

255-7611

RECEIVED

FEBS - 1986
SECRETARY'S OFFICE
Public Utility Commission

is a copy of comments which we

filed directly with Daniel P. Delaney in the above matter.

Enclosure

CFP:1kz:P7-06

Sincerely,

THOMAS & THOMAS

(TR N

e
By

Carroll F. Purdy
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ROGER T. SHOQOR
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PETER J. CURRY F
R.BURKE MecLEMORE, JR. ER

THOMAS T, NIESEN FAX:{717) 236-8278
EDWARD H. JORDAN, JR._

ANTHONY STEFANON (VERIFY: (7)7) 255-7812)
RANDALL G. GALE

mANDALL G.GALE January 27, 1986 RECE“’ED

_ ‘ e = FEBS - 1986
Daniel Delaney | :\ i '7': FE CRETARY'S QFFICE -
Pennsylvania Public Utility Commission” he Public Utility Commission
North Office Building

P.0. Box 3265 . T 1986
Harrisburg, PA 17120 FEB

ﬂ";l
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Dear Mr. Delaney:

In accordance with the notice published in the Pennsylvania
Bulletin, Thomas & Thomas hereby submits comments on the existing
Rules of Administrative Practice and Procedure before the
Pennsylvania Public Utility Commission, 52 Pa. Code §1.01, et
seq. The comments are referenced by the Section number of TitTe
52 of the Pennsylvania Code and no effort will be made to reprint
the entire rule.

Section 1.4 - Filing Generally

For the convenience of those who are not regular
practitioners before the Commission, this "Rule should contain
specific instructions as to the room at which  filings are to
be received. The manner in which checks should be made out is
covered in §1.42(a) and again for the convenience of non regular

. practitioners should be cross referenced here.

Section 1.11 - Date of Filing

It should be made clear whenever mailing through Postal
Service Form 3817 is used as the manner of filing, the time for
a response begins running only upon receipt of the mailing and
does not rtun from the date of mailing. Perhaps a provision such
as appears in Rule 121(e) of the Rules of Appellate Procedure
would be appropriate.

Section 1.13 - Issuance of Commission Orders
. and
Section 1.16 - Issuance of Decisions By The Présiding Officers

The date of entry of orders should be consistent with
Rule 108 of the Rules of Appellate Procedure. To avoid conflict,
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Dan{el Delaney
Page 2
January 27, 1986

the language of Rule 108 should be tracked exactly for determining
date of entry for all purposes, not just for purposes of appeal.

Section 1.15 - Extensions of Time

The five-day rule contained in Section 1.15(a)(2) can
be too restrictive. As long as all parties are in .agreement
and no party has been prejudiced by the delay, on extension of
time granted less than five days before the time fixed should
be allowed.

Section 1.32 - Documents

Section 1.32(c) provides that. documents shall be stapled
at the left side only. It should be made clear whether this
means one staple at the upper left or a series of covered staples
along the left side as in appellate court filings.

Section 5.22 - Contents of Formal Complaint

There 1is nothing wrong with this rule which designates
the contents of a formal complaint. It is, however, not followed
in 52 Pa. Code §3.551 J-which prescribes a different form nor
with the Commission's printed form (copy enclosed) which is still
a third form. Each of these forms should be the same and should
"comply with Section 701 of the Code and Section 5.22.

Section 5.31 - Orders to Show Cause

There is dubious statutory basis for this rule. If the
Commission wishes to file a complaint or institute an
investigation, they should do so. If there must be such a rule,
there should be tightly defined standards as to what information
the Commission must disclose to properly warn the respondent
as to the possible consequences of the Order to Show Cause.

Section 5.53 - Time of Filing

Since not all protests are to motor carrier applications,
there should be a separate rule spelling out the time of filing
protests without reference to the motor carrier rules.

Section 5.66 -~ Answers to petitions to intervene

There should be a deadline prescr1bed for the f111ng of
an answer to a petition to intervene.

Section 5.72(b) - Eligibility to Intervene

It should be made clear that the Commonwealth or an officer
or agency thereof may not intervene separately on behalf of
consumers in a matter in which the Consumer Advocate is already
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representing the interests of the consumer. This should not
foreclose the Commonwealth from intervening for other reasons,
e.g., as a customer Or to protect some public interest. However,
it would be unnecessary duplication and possible conflict, having

two state agencies representing the interests of the same:
consumers.

Section 5.76 - Limitation of
Participation in hearings

This limitation on participation by intervenors if improperly
applied could be an impairment of the intervemors' right to due
process. Each intervenor should have the right to choose its
own counsel and to choose the method and extent ro which it will
present its arguments.

Section 5.101(b) - Preliminary Motions

Preliminary motions should beée permitted to be filed prior
to the answer. A proper motion could eliminate the necessity
of a further pleading such as an answer and a party should not
be required to answer allegations if the prior pleading is
improper.

Section 5.203(b) - Hearings in rate proceedings

One of the factors to be considered in scheduling should
be the scheduling conflicts of attorneys, particularly court
conflicts. The rule should make specific reference to respecting
such conflicts.

Section 5.224 - Prehearing conferences in
rate proceedings

This section appears to require that there be an order
of investigation before the first -prehearing conference. If
an administrative law judge has in fact been assigned prior to
the order. of investigation, there is no reason why the first
prehearing conference must await that order.

Section 5.244 - Supporting data for
future test year

This section appears to make it mandatory that when a future
test year is used two sets of figures be filed; one for an
experienced 12 month period, and one for a 12 month period
commencing at the end of the experienced 12 month period. This
is contrary to the rule for major rate cases for electric utilities
and some exception for that type of filing should be noted in
this Section. .
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Section 5.252 - Transcript Corrections

The time period for transcript corrections im this rule
is unduly restrictive. To begin with, 15 days is not a reasonable
time when - there are daily hearings and the parties who would
be reviewing the transcript for errors are engaged in full-time
litigation. Likewise, it may be a reasonable practice to wait
until the entire record is transcribed and to submit all transcript
corrections at one time. As the rule stands, if the transcripts
are filed piecemeal, it would not be possible to file all
corrections at once. ‘

Section 5.302 - Petition for Commission review
and answer to a material question

The seven day period for serving the brief in support of
the petition for Commission review may be appropriate in situations
where the Commission is under a statutory deadline to act, such
as in a rate case. In the absence of such a statutory deadline

there is no reason why. the brief must be filed in such a short
time.

Section 5.36]1 - Limitation of Scope of
" Discovery and Deposition '

There should be another limitation on discovery, particularly

in rate cases. ‘The 1limitation should be that a party should
not be ent1t1ed to request information already contained in the
original filing. ©Parties should be encouraged to first review

existing materials before putting the other party to the trouble
of digging out information for them which is already available.
There should be some meaningful penalty for violation of this
provision. ' :

" Section 5.361(b)

. This subsection puts a duty on the answering party to make

a special study or analysis, if such a study or analysis cannot
reasonably be conducted by the participants making the request.
This should be replaced by a standard of comparative inconvenience
whereby the answering party should not be put to some unconvenience
the rTequesting party will not assume. As written it could require
the answering party to go to greater lengths in preparing a study
or analysis than the requesting party would be required to go
to.

Subsection (d) of the same rule provides that no additional
briefs are permitted unless directed by the Commission. This
is unusual since the briefs' of all parties are to be filed
simultaneously. Thus, matters could be raised for the first
time in briefs of the petitioning parties for which there is
no chance to answer as of right. This is particularly likely
since the original petition is restricted to one page.
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Section 5.321 - Scope’

The discovery rules appear to be based to some extent on
the discovery rules within the Rules of Civil Procedure. This
is not always appropriate :-since the situations differ somewhat
between administrative proceedings before a commission and
discovery in civil 1litigation. In the Commission situation,
discovery takes place in part at the same time as the hearings
and matters arising in the course of hearings give rise to
additional discovery in the civil procedural context. Civil
procedure discovery 1is generally pre-trial discovery and once
the parties reach the point of trial, they are no longer concerned
with discovery. The whole discovery section should be reviewed
to make it appropriate to Commission proceedings.

Section 5.324 - Discovery of expert testimony

This Rule relating to discovery of expert testimony is
inappropriate to Commission proceedings and underscores the
difference between Commission proceedings and civil proceedings
under the Rules of Civil Procedure. Since pursuant to §5.412,
all testimony may be ‘submitted in advance, ‘there need be no
distinction between testimony of an expert and testimony of any
other witness. Thus no special provision is necessary to provide
for discovery of expert testimony.

Section 5.331 - Sequence and timing of discovery

. In rate cases all discovery except that raised by some
disclosure during hearings should be during the 60 day notice
period.

Section 5.342(b) - Answers or objections to written
interrogatories by a participant

This section appears to be correct as written, but has
been misused by administrative law judges who have refused to
permit the incorporation of answers by the expedient of presenting
the witness who originated the answer to appear and be subjected
to cross-examination. Perhaps the rule should be redrafted in
a positive manner to state that '"Answers may be offered into
evidence by the participant who provided them by presenting the
person who provided -the answer as a witness and subjecting him
or her to cross-examination as in the case of written testimony
under §5.412." '

Section 5.342(d)

Provides that copies of the answers shall be served on
all other participants. In those cases where there are numerous
complainants who do not continue to participate in the proceedings,
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such a burden may be onerous. Perhaps the answers should be
served only on the party propounding the interrogatories and
upon those others who request them. ‘

Section 5.343 - Procedures in deposition by
oral testimony

This section provides a fifteen (15) day notice for the
taking of oral depositions. Such a period may be too short.
Perhaps the rule should read a longer period but provide the
administrative law judge with the power to reduce the period
upon cause shown.

Section 5.348(c) - Transcript of Depositions,
objections and filing

The procedure for requiring the signature of a witness
or in the absence of his signature a delay of thirty (30) days
is onerous and unnecessary. This should simply be a matter of
making corrections to a transcript as in the case of a hearing
transcript. : -

Section 5.414 - Offers of Proof

It should be made clear that offers of proof are appropriate
only in direct examination. .= Although this 1is apparently the
law; there are some litigants who request offers of proof in
cross-examination which is not appropriate. :

Section 5.33(d) - Procedure to except

The forty (40) page limitation onAexceptions and supporting

reasons 1is generally a good rule. However, it is -unduly
rTestrictive in the case of the utility seeking rate relief in
a rate case. Perhaps there should be a different rule in that
case.

Sections 5.533 and 5.534

These rules provide in the case of appeals to the Commission
that, except where the presiding officer grants any or all
exceptions, an appeal is limited to a single page. This means
that if the presiding officer denies all exceptions, the appeal
is limited to one page; further that there is a likelihood that
an ALJ will deny all exceptions. As a result, an appeal limited
to -one page 1is hardly adequate where you may have substantial
factual and legal issues. -In addition, even if it is permitted
in the one page appeal to incorporate the exceptions, it is not
the answer to an appeal from the rulings of the administrative
law judge. Errors in the ALJ's rulings can be entirely different
than the exceptions, so an appeal in this respect can be entirely
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deficient and indeed raises the question whether there is a
violation of the procedural and substantive ‘due process provisions
of the law. Moregver, this limitation can be abused. The practice
can develop where ALJ denies all Exceptions, which effectively
precludes a fair review of his rulings.

One other comment is made in respect to appeals. Reference
is made to 52 Pa. Code §5.533 and to §5.534(a) where it is stated
that where the presiding officer has granted any or all exceptionms,
the appeal shall be in the form required by §5.533(c) and (d).
We believe here that this reference merely goes to the format
of the appeal, and not that the appeal should be set forth as
exceptions. The appeal should take the form of errors to the
ALJ's ruling on the exceptions, such errors to it be specific,
numbered and concise, with supporting reasons.

Section 5.535 - Replies

A similar comment is appropriate as to this section. The
rule is generally adequate, but in the case of complex rate cases,
the twenty-five (25) page 1limitation is unduly restrictive.
Likewise, the ten (10) day reply .period is unduly restrictive
in that situation.

Section 5.537 - Rate case settlements

Although apparently fair on its face, this rule may unduly
delay a settlement agreed to by most parties. There should be
some summary procedure with a short response time which allows
a fast resolution of the case but nonetheless protects the interest
of the party who does not agree to the settlement. The non
agreeing party should not be put into the position of being able
to blackmail the other parties to the settlement merely by
. exercising a right to undue- delay. .

Thank you for allowing us to comment on the rules. We
believe that the rules adopted are generally an improvement and
that over prior practice. By continuing to hone them as you

apparently are doing, is a worthy undertaking.
' Sincerely,
THOMAS & THOMAS
By
Carroll F. Purdy
CFP:1kz:P6-33
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vs.  ALLTEL PENNSYLVANIA, INC.

PLEASE PRINT:
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THIS ST BE COMPLETED BY NOTAR@RUBLIC
A AFFIDAVIT (Natural Person)

COMMONWEALTH OF PENNSYLVANIA

oy SS:
z [ /. County

é o “L < . Q:\.& gh =llo . being duly sworn (affirmed) according lo law, deposes

and says that the facts above set forth are true and correct; or are true and correct 10 the best of his knowliedge,

information and beliéf and he expects to be able to prove the samg at the hearing

Swomn and subscribed before me this .

day of Q776‘~v— l9g L

[
My Commission Expires
Kol e, G708 RETATY PiBLIS
KRS B0, ELY ColihTy -
1137 ACS 207, 1671996
san Pozisstuanis faeariatioc ol botocion

AFFIDAVIT (Corporation)

Signature of Official Administering Onth

COMMONWEALTH OF PENNSYLVANIA

ss:
County
, being duly sworn (a'ﬂirmed) according to law, despoges
and says that he'is — . of .
{Office of AMant) e e e
— : that he is authorized to and does make this affidavit
{Name of Corporation)

for it; and that the facts above set forth are true and correct; or are true and correct to the best of his knowledge,

information and belief and he expects the said

- 10 be able to prove the same st the hearing hereof.
(Name of Corporation) . '

Signature of Affiant

Sworn and subscribed before me this

day of 19

My Commission Expires

Signatury of Offcia) Administering Osth
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KEYSTONE LEGAL SERVICES, INC.

SUITE 230 — UNICO BUILDING
477 EAST BEAVER AVENUE
STATE COLLEGE, PENNSYLVANIA 16801
(814) 238-4968

IN DU BOIS (814) 371-1723

February 21, 1986

RECEIVED
Mr. Jerry Rich, Secretary o FPEB2 41986
Pennsylvania Public Utility Commission ’ s
P. O. Box 3265 SECRETARY'S OFFICE
Harrisburg, PA 17120 .Bublic Utility Commission

Dear Secretary Rich:

I am responding to your request for comments that appeared
in the Pennsylvania Bulletin concerning the new rules of prac-
tice and procedure of the Public Utility Commission.

While I believe the rules are a great improvement, I believe
that they lack procedures for filing class actions before the
Commission. Procedures for class actions can help deal with a
multitude of claims at one time and can help avoid any problems
with mootness. The guestion of mootness is now an issue in a
case that I have had before the Commission and is now in Common-
wealth Court. Goldie King v. West Penn Power Company, No.
C-844087. The appeal in this case to Commonwealth Court might
not have been necessary if class action procedures were available.

Consequently, I would request that the Commission consider
implementing rules providing for class actions similar to the
Pennsylvania Rules of Civil Procedure. Thank you for considera-
tion of my comments.

Very truly yours,

Richard G. Fishman
Attorney-at=Law -

. = o =y e
’ ;P:F\f’§?.4 d*,g}
RGF:bj S i o o is |
E) f=gp. =
SLYr - !
Fo FEB2 51986
‘-——-—_. . ’ 1
s
CLEARFIELD COUNTY OFFICE MIFFLIN-JUNIATA COUNTIES OFFICE HUNTINGDON COUNTY OFFICE
213 NORTH SECOND STREET 10 SOUTH GRAND STREET 902 PENNSYLVANIA AVENUE
CLEARFIELD, PA 16530 LEWISTQWN, PA 17044 HUNTINGDON, PA 16852

(814) 765-9646 (717) 248-5481 (814) 643-6513



(Pursuant to Commonwealth Documents Law)

: FACE SHEET
FOR FILING DOCUMENTS
WITH THE LEGISLATIVE REFERENCE BUREAU

0o

NOT WRITE IN THIS SPACE

Capy below is hereby approved as to
form and legality. Attorney Generat

{DEPUTY ATTORNEY GGNERAL)
. {,' ',// /"
R SRTIEA I

DATE OF APPROVAL

O Check if applicable
Copy not approved.
attached.

Objections

Capy belaw is hereby certitied to be a true and correct copy
ot a document issued, prescribed or promulgated by:

Pa. Public Utility Camission
(AGENCY) .

L~840097

DOCUMENT/FISCAL NOTE NO.

Septgyber 19, 1985

DQATE OF ADOPTION:

BY:

TITLE:

%TIVE OFFICER, CHAIRMAN QR SECRETARY)

Copy below is hereby approved as to

. form and legality. Executive or Ind end o
ent Age {C] .
BY: ’

Charles F. Hoffman

[(Oeputy General Counsel)
(Chiet Counsel, Independent Agency)
(Strike inapplicable title)

O Check if applicabie. No Attorney Gen-
eral approval or objection within 30
days after submission.

1~840097—Amendment to the Camnission Regulations at 52 Pa. Code

Chapter 3, Special Camission Actions:

Emergency Relief

52 Pa. Code §§3. 1-3,12

© At its public meet:.ng of September 19, 1985, the Pennsylvania Public Utility
--Camission adopted an order which proposes to amend the Camission's regulations at 52

Pa, Code Chapter 3 regarding petitions for emergency relief.

These amendments propose

to implement a revised procedure under which the Cammission will consider petitions for
emergency relief by an aggrieved party during the pendency of a Camission proceeding.
The revised procedure will serve to reduce or avoid emergency circumstances or problems
baing expenenced by an aggrieved party in order to preserve the status quo or to prevent
J_rreparable injury 'to a party before a final Camission order is entered in the proceed-
ing. Interested persons are invited to submit written camments to the Cammission within

30 days of publication in the Pennsylvania Bulletin.

The contact person is Daniel P.

Delaney, BEsquire, Chief, Office of Counsel, Law Bureau, (717)783-3190.
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held September 19, 1985
Commissioners Presenti

Linda C. Taliaferro, Chairman
Frank Fischl
Bill Shane -

Amendment of the Commission's Regulations L- 840097
52 Pa. Code, Chapter 3, Subchapter A,

Special Commission Actions, Emergency

Relief ’

ORDER

BY THE COMMISSION:

At public meeting held on August 27, 1984, at docket number
L-840097 this Commission finally adopted comprehensive rules of Practice
and Procedure. 52 Pa. Code Chapters 1, 3 and 5. Since that time we
have. noted that a party may suffer severe prejudice by the passage of
time during the pendency of a proceeding. We now propose to amend our
regulations to provide an orderly procedure for Administrative Law
Judges or Presiding Officers to use to reduce or avoid emergency problems
by preserving the status quo or preventing irreparable injury to parties
during the pendency of a Commission proceeding.

Presently the rules provide for reactions to crises only when
the parties are on the brink of disaster. Such special applications for
emergency orders to individual Commissioners or the Director of Operations
should be reserved for extraordinary circumstances. See 52 Pa. Code §§3.1-3.5.
As a case progresses before an Administrative Law Judge or Presiding Officer
circumstances may change or may threaten to change which, if permitted
to continue, could irreparably harm a party before a final order is
entered. For this reason the Administrative Law Judges or Presiding
Officers will be given the authority to preserve the status quo or to
‘'grant some other form of injunctive relief. The proposed regulations in
Annex A -are designed .to implement an orderly process for crisis avoidance.
“The current- Rules-of ‘Practice "and: Procedure will -be‘improved:-and. supplemented
with this new proposal.

" These changes are reflected throughout sections 3.1 and 3.6~
3.11 and are set forth fully in Annex A of this order.



Accordingly, pursuant to Sections 308, 316, 331, 501, 1501,
1504 and 1704 of the Public Utility Code, Act of July 1, 1978, P.L. 548,
No. 116, 66 Pa. C.S. §§308, 316, 331, 501, 1501, 1504 and 1704; Sec-
tions 201, 202 and 205 of the Commonwealth ‘Documents Law, "Act of July 31,
1968, P.L. 769, as amended, 45 P.S. §§1201, 1202 and 1205, we find that
52 Pa. Code should be amended by revising Chapter 3, ‘Sections §§3.1-3.12,
as set forth in Annex A hereto, or as modified after receipt of comments;
- THEREFORE,

IT IS ORDERED:

1. That a proposed rulemaking docket be opened to consider
the regulations set forth in Annex A.

2. That the Secrefary shall submit this Order and Annex A
- to the Office of Attorney General for review as to form and legality.

3. That the Secretary shall submit this Order and Annex A
for review by the designated standing committees of the General Assembly
and for review and approval by the Independen; Regulatory Review Commission.

4. That the Secretary shall duly certify this Order and
Annex A and deposit them with the Legislative Reference Bureau for
publication as proposed rulemaking in the Pennsylvania Bulletin.

5. That the original and ten (10) copies of comments con-
cerning these proposed- amendments-be submitted within 30 days of publi-
cation in the Pennszlvania Bulletin to the Pennsylvania Public Utility
Commisaion, Attention: . Secretary, P.0. Box 3265, Harrisburg, PA 17120.
The contact person is Daniel P. Delaney (717) 783-3190.

BY 'THE COMMISSION,

Jerry Rich
Secretary

(SEAL)
.ORDER -ADOPTED: -September :19, 1985

ORDER ENTERED: September 24, 1985
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ANNEX A

Title 52 Public Utilities
‘Part I, _
. Public Utility Commission
Chapter 3 - Subchapter A
Special Commission‘Actions -
Emergency Relief

Definitions.

* o * * *

Interim Emergency Order - an order issued by

an Administrative Law, Judge or Presiding Officer

which is immediately effective and grants injunctive

relief during the .pendency of a proceeding.

Petitions. for Interim Emergency Orders..

(a) A petition in the form as set forth in

(b)

§5.41 (relatiné to petitions generally) for
an interim emergency order may be submitted
by a . party at any timé during the pendency of

a pfoqeeding.

The allegations contained in the petition
shallibe deemed to have been. denied by the
opposing parties, and an answer is not
required. However, if a party desires, an
answer in the form set. forth in §5.61

(:eléting to answers to-complaints and petitions)

. may be filed no later than 5 days after receipt

of a copy of the petition.



§3.7

5308

(c) No other pleadings, memoranda or briefs
related to a petition for interim emergency
orders are permitted unless specifically

requested by the Administrative Law Judge

or Presiding Officer.

Issuance of Interim Emergency Orders.
(2a) An Administrative Law Judge or Presiding
Officer may issue an .interim emergency order

upon finding that:

(1) petitioner's right to relief is clear;
'and ‘

(2) the need for relief is immediate; and

(3) the injury would be_irreparablé if

relief is not granted.

(b) An interim emergency order or an order
denying injunctive relief shall be issued

within 15 days of receipt of the. petition.

Form of Interim Emergency Order.

2n interim emergency order shall contain a brief .
description of the evidence presented in support

of the petition and shall specify how that evidence
meets the criteria set forth in §3.7 (relating to

the issuance of interim emergency orders).



§3.9 Hearings-onAInterim Emergency Orders.
(2) No interim emergency order shall be issued
until the Administrative Law Judge or
Présiding Officer holds a’heariqé on thé
mefits of the petition. The hearing shall
be held within 10 days of the receipt of the

petition.

{b) An interim emergency order shall be served as
expeditiously as practicable on all parties

to-the.proceeding.

§3.10 Commission Review of Interim Emergéncy Orders.

. An interim~emergenc¥ order or an order denying
injunctive reIiéf.may be reviewed by the Commis-
sion upon petition in accordance with the procedures
set forth at §§5.301-5.303 (relating to inter- |

locutory review).

- §3.11 Duration of Interim. Emergency Orders.
An interim emergency order shall expire upon

entry of a final Commission order unless otherwise

specified.

§3.12 Applicability to Transportation Proceedings.
Nothing in this- subchapter shall be construed as
' preempting or modifying the procedures as set
forth in §§3.338-3.385 (relating to temporary

authority or emergéncy temporary authority).
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L ‘ - REGULATORY ANALYSIS FOrM ()

For use in providing information to the Independent Fieéuiatory Reviaw Commission pursuant to Section 5 of the
Regulatory Review Act and for providing information to the Govemor’'s Task Force on Regulatory Relief pursuant
to-Executive Order 1982-2 and Section 612 of the Administrative Code. -

PART I: IDENTIFYING INFORMATION

(1) Agency {2) 1.D. No. {Use Task Farce No.) | THIS SPACE FOR USE BY IRRC:
. P . , . ’ ’ " Dute Recsived:
Pupblic Utility Commission L-340097
{3} Snorx Title

 “Amendment to tie Cammission's Rules of Practice and
Procedure——Speicial Commission Actions—Emergency Relief

(4) Pa. Code Clte . .| {5) Agency Contact & Phane Number
52 Pa. Code §§3.1-3.12 Daniel P. Delaney (717)733-319¢"
(8) Type (check one) (7) 13 8 120 day Emergancy Certification 8) APPR Tt e}
voo’- eck one _ . peta0d \P«eh Io/q/gr
X1 Proposed Ruimaking . X No : ] Agency H i
[ ] Flnai Order Adopting Rogulatlef: . : : :: g: :::::;:':ram'u Task Fom__ecretary
h T T e e {Executive Agencies Only)

" PART II: BASIC ANALYSIS MATERIAL (Required by Sec. 5{(a} of the Regulatory Review Act.)

{9) Briefly expisin the proposad regulstion.

This proposal amends the Cammission's procedural rules governing Emergency relief at
52 Pa. Code Chapter 3. The amendments will permit Administrative ILaw Judges to
cansider a'petition for emergency relief filed by a litigant at any time during the
course of a Commission proceeding and to enter interim emergency orders in order to
prevent harm to a party while the case is in progress before the Camission.

{10) How does this reguiation reducs costs of stats and iocal government ar privete entities (business, consumers, ete.) within the Commanwaaith ?

These regulations neither reduce nor increase costs to state and local governments or
private utilities.

Paga 10f 8



" AMALYSIS OF REGULATIONS .No..  [~340097 mwv:jlic Utility Commission

{10) Whnst is the statutary or ather aUthofity under which the regulation.is oroposad? (For state law cite Act and P.S. For federai lsw cite Act and Us.c.-
For federal reguiations cite c.F R, or Federai Register. Be sure to cite COurt aecisions, arders, ar Consant dacraw or attach copies of unpubiished

documents.)

+ ~ Sections 303, 316, 331,°'501, 1501, 1504 and 1704 of the Public Utilitv Code, Act of
July 1, 1973, P.L. 3448, lo. 116, 66 Pa. C.S. §§308, 316, 331, 501, 1501, 1504 and
1704; Sections 201, 202 and 205 of the Commonwealtin Documents Law, Act of July 31,
1964, P.L. 769, as amended, .45 P.S. 531201 1202 and 1205.

(11) Why is the regulstion needed?

The current reculations only permit entry of an emergency order in property or life
threatening situations.  Such orders can presently be entered only by the Director
of Operations or a Camnissioner. The Cammission believes that in some cases the -
litigants can be severely prejudiced by the passage of time while their case is being
heard. Inorderto1essenﬂnshannarxitopreventthedevelop'\entofaproperty

or life threatening situation, these amendments give the Administrative Law Judge

the power to enter injunctive relief for the duration of the litigation.,

{12) What iagai, Ing or itant pr dures wlilt be required by the proposed reguiation QM who must comply with thess procedures?

N/A

Pege 207 B




" anaLYsid oF. REGULATIONS II.o. Ne. 1~340097 _ Agenev: lic Utility Camnission.
k

(13) What aaditionasl reporting, record
© Qf reports which will be required in implementation of the pfopoud reguistion.)

None

and other paperwork will be required by the prop: teguistion? (Attach copies of any availenie. torms ~* |¢

'lhe public will be-afforded a 36~-day cament-perlod—to snhmt-eamen‘es—eoncernm this

t‘ldl What s the sugpested timetabis for public comment, hoarings, Implemaentation, and what are various contarmity deadlines (I.E. permits, llcima e )?|

mlanak:.rg Implementation will occur thereafter. '

{15) whst tvp. ot persons, businessas and organizstiom will be stfected by the regulation?

Staff, private pract:.tloners, utJ.lJ.ues and all other persons who practice before the
Camission. -

(18) What other regulations and State agenciss will be affectad by the reguistion?

The OffJ.ce of Consumer Advocate will be effected due to its actlve participation in
| - Commission proceedings.

Pega 3 0t 8
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ANALYSIS OF REGULATIONS

Aommlic Utility Cammission

.°’ Ne- 1~-840097

PARTIIl: AEGULATORY FISCAL IMPACT (Required by Sec. 612 of the Administrstion Code}

{17) Genseraily describe the costs impossd by this reguiation upon siate and locai governmaent.

_None

{18) Are thers Revenue Lotaes? Stats | } Locat { ] School Oistricss { {ATtach natement of Method usea 0 sstimats)
Pund FY Ry Y FY FY FY
N/A
(19) Are there incressad program costs?  Suate [ ] Locel [ } School Districe [ | ©  (Attach statement of method used o estimare)
Progrem gy BY FY BY - Fy EY
(s} N/A - -
{b)
(e)
{d)
[ _a) ~
(20) What Is the thres yesr expenditure history for programa atfectad by the reguistion?  {Attach statement of method usad to estimate
Yaar / Program o {a} b} {3] {a) (e} .
N/A
(] Yo [ ] No

N/A

- ——— ——

~ 1f no, how will funds be cbtsined?

-— — . .

(21} Has sny incressed cost besn inctuded in the current bucget?

Pege 4 of 8




D. Na.

L—~340097

" ANALYSIS OF REGULATIONS Agency:

';ic' Utility Commission

PART 1V: COSTS AND BENEFITS{ ired by Sec. étb} of the Reguiatory Review Act.)

*(22) Gensrally gescribe the costs imposed By this reguistion on privats entities. {€.g. consumbern, business, etc.),

This regulation should impose no additional costs upon private entities.

(23) What is the smount of ressanebly measurabis privete cost?

Sector BY FY BrY rY BY FY

N/A

{24) Explain the types of Sensfits which arise from the regulation, and who fecsive thete benefio.

Aggrieved litigants will benefit fram. the regulations due to the expeditious fashion in
which petitions for.emergency relief will be handled by the Cammission.

(29) if any of these bansfits are measurabie, whet are thair estimstad values

Benefit gY eY EY gy EY EY

N/A




[

"AMALYSIS OF REGULATIONS ‘ no. L-840097 Agency: Q‘S'Utility Commission
ch“ ot ial - '

'(28) Will the potentisi penafits outwai ) costs impased? Explai

Yes. The preservation of :the status quo and/or the prévention of undue harm to a
litigant while a case is being heard ocutweighs the naminal costs of preparing the
petition and participating in the additional, expedited procedures.-

(27) Has the regulation been drafted in a manner which maximized the difference betwean potential benefits and parentisl cosns? Expilain.

See question 26.

{28} LIst the aiternstive reguistory approsches which wers considered and ressons for rejecting these siternstives. * o "-'

Existing procedures have proven that a.gap in the availability of emergency relief to
litigants exists. The new reaulations will prevent the potential for harm to litigants
from becoming a property or life threatening crisis.

T e ———
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ANALYSIS OF ‘REGULATIONS ‘ No.  1~840097 Agency: ic Utilityfarmission
1

(29) How will thit reguistion reduce or m

"‘N/A

8 paperwork, legal, sccounting, reporting or paps requirements?

(30) What provisions are inciuded in the regulstion to meet the specisl needs ot aftactod groups or persons? |If no such provisions are included,
expisin why.

- -—- . e e mm e e = o — - = - = v em—m ———a— - e e e
. v 4 e o —— e =, ——

None. The interim emergency relief proposed by these regulations will be available to
all qualified litigants.

{31) What plan has been ¢wdeood 0 evaluats the effectiveness of the reguiation siter. i implementation? What sunset date, if seny, has besn sssigned?

The Camission will penod:.cally review these regulat:.ons to assure cons:.stency with
its overall intent. .

—— - P —— - ——in e —— - ——— . —— - —

'PART V: OTHER INFORMATION (Raquired by Sec. 5(al of the Regulstory Riview Act snd Exscutive Order 19822 _ )

(32) Is mon P cudllno lof u:tlon? Whv? !f tfnn lo ne dndllao. whca shouid the rmuuon be uoowﬂ w what m the éonmuoncu of o acuy
{Attach copies of documents supporting the need for a desdiine.)

~ No specific deadline exists, but the regulat:.on should- be adopted as soon as possible in

order to take advantage of the resulting benefits to Cammission procedures, -




1

' A'NALY'SIS.uOF HEGULA‘TI.ONS QD. No. L—840097 Agency: lC Utillty CGTIDiSSiOD .

{33) I3 this regulation mandated by feders

or court orger? {Attach copies of éraon. consent doe;ta."uiﬁmont mamas, federsi regulations, lstters ”
af sgreement arc.} :

No.

{34) Upon what Information is the need for this reguistion based? What studies, hearings or other rasearch has been conducted?

The current rules-do not encampass procedures for tne filing, expedient conduct of a

- hearing and prampt decision on requests for preliminary injunctive and/or other
interim relief. The Camiission believés that the public and the Administrative Law
Judges need a standard procedure on how to.handle these requests. The proposal sets,

" forth that procedure and will provide a consistent manner in wnich the Commission will
consider and. determine sach pet:.t:.ons. .

(38) Whet rreps, If sny, wers taken n the deveiopment of this regulstion to provide public and legisistive participstion?

None,

(38) wint current litigation be sffectsd by this reguistion? Cite cases and expiain.

NO.

) qu‘lofa.
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9 CoO ODNWEALTH OF PENNSYLV A /
AR PENNSWIVANIA PUBLIC JTIUTY COMMIGSE
vod

P. 0. BOX 3266, HARAISBURG, Pa. 17120
June 4, 1986

IN REPLY FLLASE
REFER TO OUR FILE

.The Honorable Clarence D. Bell
Chairman, Senate Committee on
Consumer Protection and
Professional Licensure

Room 286

Main Capitol Building

.Harrisburg, PA 17120

Re: L-840097: Amendment to the Commission's Comprehensive

Rules of Practice and Procedure ~ Special
Commission Actions ~ Emergency Relief
52 Pa., Code §§3.1-3.12

Dear Senator Bell:

Enclosed please find twenty (20) copies of the Commission's
order and the regulatory analysis form concerning the above-captioned
proposed rulemaking. These documents are being submitted pursuant to
Section 745.5 of the Regulatory Review Act, (71 P.S. §745.5). The
Office of the Attorney General approved this proposal on November 20,
1985. The purpose of the proposed regulation is to implement a revised
procedure under which the Commission will consider petitions for emergency
relief submitted by an aggrieved party during the pendency of a Commission
proceeding. This procedure will serve to reduce or avoid emergency
circumstances or problems being experienced by an aggrieved party in
order to preserve the status quo or to prevent -irreparable injury to a
party before a final order is entered.

_ The proposal will be deposited with {he Legislative Reference
Bureau this date. It is anticipated that the proposal will be published
in the Pennsylvania Bulletin on June 21, 1986,

Sincerely,

Qi ot (elenel _
(,.;. B /)

John G. Alford
Director of Operations

cc: Chief Counsel Hoffman
Mr. Shields
Ms. Gustin



C(’\AONWEALTH or pennayLVlA
£ PENNSYLVANIA PUBLIC UTILITY COMMISSION

P. 0. BOX 3265. HARRISBUAG, Pa. 17120

June 5, 1986

IN REPLY PLEASE
REFER TO QUR FILE

The Homorable Charles Laughlin
Chairman, House Committee

on Consumer Affairs
Room 521-E-3
Main Capitol Building
Harrisburg, PA 17120

Re: L-840097: Amendment to the Commission's Comprehensive
Rules of Practice and Procedure - Special
Commission Actions - Emergency Relief
- 52 Pa. Code §§3.1-3.12

Dear Representative Laughlin:

Enclosed please find seven (7) copies of the Commission's
order and the regulatory analysis form concerning the above-captioned
proposed rulemaking. These documents are being submitted pursuant to
Section 745.5 of the Regulatory Review Act, (71 P.S. §745.5). The
Office of the Attorney Gemeral approved this proposal on November 20,
1985. The purpose of the proposed regulation is to implement a revised
procedure under which the Commission will consider petitions for emergency
relief submitted by an aggrieved party during the pendency of a Commission
proceeding. This procedure will serve to reduce or avoid emergency
circumstances or problems being experienced by an aggrieved party in
order to preserve the status quo or to prevent irreparable injury to a
party before a final order is entered.

The proposal will be deposited with the Legislative Reference
Bureau this date. It is anticipated that the proposal will be published
in the Pennsylvania Bulletin on June 21, 1986.

Sincerely,

-John G. Alford
Director of Operations

cc: Chief Counsel Hoffman
Mr. Shields
Ms. Gustin
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Py CQMDNWEALTH OF PENNSYL\’HA
%@Fﬁ,ﬁﬂ PENNSYLVANIA PUBLIC UTILITY COMMISSION
s P. 0. BOX 3265, HARRISBURG. Pa. 17120

June 5, 1986

IN REPLY PLEASE
REFER TO OUR FILE

The Honorable Irvin G. Zimmermwman, Chairman
Independent Regulatory Review Commission
Room 22A

.333 Market Street

Harrisburg, PA 17120

Re: L-840097: Amendment to the Commission's Comprehensive
Rules of Practice and Procedure ~ Special
Commission Actions - Emergency Relief
52 Pa. Code §83.1-3.12

Dear Chairman Zimmeérman:

Enclosed please find the original regulatory analysis form and
one copy of the Commission's order concerning the above-captioned rulemaking
proceeding. These documents are submitted for consideration pursuant to
Section 745.5 of the Regulatory Review Act (71 P.S. §745.5). The Office
of Attorney General approved this proposal on November 20, 1985. The
purpose of the proposed regulation is to implement a revised procedure
under which the Commission will consider petitions for emergency relief
submitted by an aggrieved party during the pendency of a Commission
proceeding. This procedure will serve to reduce or avoid emergency
circumstances or problems being experienced by an aggrieved party in

order to preserve the status quo or to prevent irreparable injury to a
party before a final order is entered. e

The proposal will be deposited with the Legislative Reference
Bureau this date. It is anticipated that the proposal will be published
in the Pennsylvania Bulletin on June 21, 1986.

Sincerely,

Gt %/ML

Jobhn G. Alford
Director of Operations

cc: Chief Counsel Hoffman
Mr. Shields
Ms. Gustin



0 MONWEALTH OF PENNSYL‘N!A

HOS PENNSYLVANIA PUBLIC UTILITY COMMISSION
P P. 0. BOX 3265, HARRISBURG, Pa. 17120

June 5, 1986

IN REPLY PLEASE
REFER 7O OUR FILE

Gary Hoffman, Esquire

Director, Pennsylvania Code & Bulletin
Room 647, Main Capitol Building:
Harrisburg, PA 17120

Re: L-840097: Amendment to the Commission's Comprehensive
Rules of Practice and Procedure - Special
Commission Actions - Emergency Relief
- 52 Pa. Code §8§3.1-3.12

Dear Mr. Hoffman:

Enclosed please find an original and one copy of the face
sheet and Commission order councerning the above-captioned proposed
rulemaking. The Attorney General approved this proposal on November 20,
1985. The fiscal documents have been forwarded to the Budget Office for
review, The Commission requests that this order be published as proposed
rulemaking in the Pennsylvania Bulletin.

This proposal was originally transmitted to your office for
publication on January 22, 1986. Subsequent to that transmittal, the
Commission requested that the publication be postponed until the General
Assembly made disposition on the re-enacted Regulatory Review Act.

Sincerely,

o
John G. Alford
Director of Operations

cc: Chief Counsel Hoffman
Mr. Shields
Ms. Gustin
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1500 OLIVER BUILDING

PITTSBURGH, PENNSYLVANIA 15222 EXCHANGE PLACE
53 STATE STREET
BOSTON, MA 02109

TELEPHONE (412) 3556500

TELEX 866495 {617) 2276000
TELECOPIER (412) 281-2299 | g8 BRICKELL AVENUE
: # MAMI, FL 33131
(305) 3748112

& 1900 M STREET, N.W.
i ASHINGTON, D.C. 20036

WRITER'S DIRECT DIAL NUMBER 5‘.,‘ (202) 452-7000

(412) 355-8906 July 1, 1986

Secretary Jerry Rich RECEIVED

Pennsylvania Public Utility Commission

P. 0. Box 3265 JuL2 - 1986
Harrisburg, PA 17120 SECRETARY'’S OEEICE "
y?ubtic Utility Commisslort

Re: Comments on Proposed Public Utilit
Commission Rulemaking on Special
Commission Actions -- Emergency Relief

Dear Secretary Rich: L-840097

Please be advised that we represent T. W. Phillips Gas and
0il Co. ("T. W. Phillips™). T. W. Phillips is a natural gas
public utility subject to the jurisdiction of the Pennsylvania
Public Utility Commission (the "Commission"). In' the June 21,
1986 edition of the Pennsylvania Bulletin, the Commission has
proposed certain rules governing emergency relief. In that
regard, we have reviewed the proposed rules and would recommend,
through the attached comments of T. W. Phillips, ‘that specific
changes be made to them.

The substance of of our comments on behalf of T. W. Phillips
can be summarized as follows:

(1) Under proposed Section 3.7, the
Administrative Law Judge may issue an Interim
Emergency Order upon a finding that (a)
petitioner's right to relief is clear, (b) the
need for relief is immediate and (c) the injury
would be irreparable if relief is not granted.
These criteria should be reconsidered and modified
in light of the most recent Pennsylvania Supreme
Court decisions.

(2) Under proposed Section 3.8, the
Administrative Law Judge is only required to
provide a "brief description of evidence presented
in support of the-petition” for injunctive relief.
In order to allow the appeal process to proceed
fairly, it is necessary that the Administrative
Law Judge provide a full description of his



" KIRKPATRICK & LOCKHART '
Secretary Jerry Rich
Pennsylvania Public Utility Commission

July 1, 1986
Page 2

findings of fact and conclusions of law. A "brief
description'" is not adequate for purposes of
Commission or potential appellate review.

(3) The Pennsylvania Rules of Civil
‘Procedure define requirements for service and
notice in proceedings for preliminary injunctive

- relief. The proposed rulemaking does not include
the corresponding definition of these minimum
standards. Full compliance with due process
rights will require that this rulemaking either
explicitly include provisions for service and
notice of parties to such an action or,
alternatively, that this rulemaking identify and
accept the service and notice provisions of the
Pennsylvania Rules of Civil Procedure,

(4) No right of appeal to the Commission is
specified. Under the proposed rulemaking, Section
3.10, an order either granting or denying
injunctive relief "may" be reviewed by the
Commission. In order to protect the rights of
.parties to such a proceeding, an appeal, when
requested, on such injunctive relief should
automatically go-to the Commission. If the
proposed rulemaking does not so specify, then a
direct appeal to the Commonwealth Court should be
made available to the affected parties. Given the
gravity of an "emergency" situation which would
necessarily precipitate an Interim Emergency
Order, timely review by the Commission is clearly
warranted. T. W. Phillips proposes that such a
Commission review occur within thirty (30) days
from issuance of the Interim Emergency Order. T.
W. Phillips further notes that under Pennsylvania
Rule of Civil Procedure No. 311, an injunctive
order is always appealable as of .right. The
proposed rulemaking should provide that the
Interim Emergency Order is also appealable as of
right. )

(5) The proposed rulemaking provides no
express provisions for the posting of a bond.
The posting of a bond is required to insure
that if the injunction is improperly



KIRKPATRICK & LOCKHART
Secretary Jerry Rich
Pennsylvania Public Utility Commission

July 1, 1986 :
Page 3

requested and incorrectly issued, the
enjoined party has the ability to recover any
damages caused by the injunction.

Each of these points are addressed more fuliy in the

attached comments. As requested, an original and ten (10) copies

of T. W. Phillips' comments are enclosed.

If you have any questions concerning the T. W.
Phillips' comments to the proposed rulemaking, please do not
hesitate to contact me.

Very truly yours,

Walter A. Bunt,'Jr.

WABJr/lms
Enclosure

cc: Mr., Daniel Delaney
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COMMENTS BY T. W. PHILLIPS GAS AND OIL CO.
: ON PROPOSED .
PENNSYLVANIA PUBLIC UTILITY COMMISSION RULEMAKING

pitle 52 Public utilities NRECEIVED

Part I
Public Utility Commission JUL 2 - 1986

Chapter 3 - Subchapter A SECRETARY'S OFFICE

Special Commission Actions pyplic Utility Commisslon
Emergency Relief

The following comments are provided by T. W. Phillips
Gas and 0il Co. ("T. W. Phillips"), a Pennsylvania natural gas
utility regulated by the Pennsylvania Public Utility Commission
("PUC" or the "Commission"). T. W. Phillips has an interest in
the proposed rulemaking based on its ongoing activity in
furnishing natural gas service to approximately 49,000
residential, commercial and industrial customers in various
communities located in seven contiguous counties of western

Pennsylvania.

T. W. Phillips has carefully reviewed the proposed
rulemaking and recommends that certain changes be made. The
primary goal of these changes is to bring the proposed rulemaking
into closer conformity with decisions of the Pennsylvania
appellate courts as to the prerequisites for injunctive relief
ahd with the Pennsylvania Rules of Civil Procedure. In that

regard, T. W. Phillips' specific comments are as follows:

CONET |




A. THE CRITERIA FOR ISSUING PRELIMINARY INJUNCTIVE
RELIEF SHOULD CONFORM WITH THE RULINGS OF THE PENNSYLVANIA
SUPREMFE, CQURT

Under Section 3.7, Issuance of Interim Emergency
Orders, the Administrative Law Judge or Presiding Officer may
enter an Interim Emergency Order upon simply finding that:
(i) petitioner's right to relief is clear;
(ii) the need for relijief is immediate; and
(iii) the injury would be irreparable if

relief is not granted.

Numerous recent decisions from the Pennsylvania Supreme
Court have addressed the Question of the adequacy of the grounds
required to support preliminary injunctive relief. See e.q.,
Willman v. Children's Hospital of Pittsburgh, 505 Pa. 263, 479

A.2d 452 (1984); Shenango Valley Osteopathic Hospital v. Dept. of

Health, 499 Pa. 39, 451 A.2d 434 (1982). The Court has
recognized that a preliminary injunction requires the issuing
court to exercise its equitable powers prior to a final
determination of the merits of the case and without a complete
development of all the facts upon which final judgment will

depend. New Castle Orthopedic Association v. Burns, 481 Pa. 460,

392 A.2d 1383 (1978). Because a determination is required before
a full development of all the facts, the proponent of a
preliminary. injunction has a heavy burden of persuasion and a
petition for a preliminary injunction may be properly denied for

"any apparently reascnable grounds". See, Singzon v.



Commonwealth Department of Public Welfare, 496 Pa. 8, 12, 436

A.2d 125, 127 (198l); New Castle Orthopedic Association, 481 Pa.

at 464, 392 A.2d at 1385.

In order to grant a preliminary injunction, the court
must determine (a) that the petitioner has a clear right to
relief; (b) that the injunction is necessary to prevent immediate
and irreparable harm which cannot be compensated by damages; (c)
that greater injury would result by refusing the injunction than
by granting it; (d) that the injunction restores the parties to
their status as it existed immediately prior to the wrongful
conduct; and (e) the alleged action or wrong is ﬁanifest and the
injunction is reasonably suited to abate that wrong. See,
Singzon, supra; New Castle, supra; see also Independent State

Store Union v. Pennsylvania Liguor :Control Board, 495 Pa. 145,
432 A.24 1375 (1981).

Unless the criteria utilized by the Administrative Law
Judge or Presiding Officer conforms with the most recent
pronouncements of the Pennsylvania Supreme Court, the Interim
ﬁmergency Orders issued under proposed Section 3.7 may be subject
to dissolution upon later judicial review. Therefore,
T. W. Phillips recommends that the issuance of Interim Emergency
Orders faithfully mirror the criteria for injunctive relief as

established by the Pennsylvania Supreme Court.



. B. THE ADMINISTRATIVE LAW JUDGE OR PRESIDING OFFICER
SHOULD BE REQUIRED TO ACCOMPANY - -HIS INTERIM EMERGENCY ORDER WITH
A CONCISE STATEMENT OF HIS FINDINGS OF FACT AND CONCLUSIONS OF
LAW :

Under the rulemaking for proposed Section 3.8, Form of
Interim Emergency Order, the Administrétive Law Judge or
Presiding Officer shall issue the Interim Emergency Order
containing "a brief description of the evidence presented in
support of the petition". A "brief description" is inadequate
for the purposes of later administrative or judicial review. The
Administrative Law Judge or Presiding Officer must be required to
support his Interim Emergency Order with a concise description of
his findings of fact and conclusions of law. Only by including
these findings of fact and conclusions of law can the
Administrative Law Judge's or Presiding Officer's Interim

Emergency Order be adequately reviewed upon appeal.

It should be noted further that under Pennsylvania Rule
of Appellate Procedure 2151, a reproduced record of prior
proceedings must generally be made available to the appellate
court. Failure of the Administrative Law Judge or Presiding
Officer to supply an adequate written record will force the
appellate courts either to undertake a de novo review or to
remand the hatter to the Commission for further factfinding. A
de novo review or a remand for further factfinding would only
waste judicial and/or-administrative resources and impede the

timely resolution of the "emergency" situation. See, e.g.,



Hardee's Food Systems, Inc. v. Department of Transportation of

Pennsylvania, 495 Pa. 514, 434 A.2d 1209 (1981); Orage v.
Commonwealth of Pennsylvania, Office of Administration, 85 Pa.
Commw., 497, 482 A.2d 1174 (1984).

Under the Pennsylvania Administrative Agency Law, 2 Pa.
Cons, Stat. Ann. §103 et seg. (Purdon 1985), the record of a

hearing before a Commonwealth agency must be fully recorded:

No adjudication of a Commonwealth agency
shall be valid as to any party unless he
shall have been afforded reasonable notice of
a hearing and an opportunity to be heard.

All testimony shall be stenographically
recorded and a full and complete record shall
be kept of the proceedings.

2 Pa. Cons. Stat. Ann. §504 (Purdon 1985). Failure by a
Commonwealth agency such as the Commission to create a full and
complete record, including findings of fact and conclusions of

law, would be a violation of Section 504.



C. SERVICE OF THE COMPLAINT REQUESTING AN INTERIM
EMERGENCY ORDER AND SERVICE OF THE INTERIM EMERGENCY ORDER ITSELF
SHOULD BE PERFORMED IN COMPLIANCE WITH THE PENNSYLVANIA RULES OF
CIVIL PROCEDURE

Under proposed Section 3.9, Hearings on Interim
Emergency Orders, an Interim Emergency Order shall be served as
expeditiously as practicable on all parties to the proceeding.
No specific form of service is identified. Because of the
potentially intrusive nature of the relief granted by an Interim
Emergency Order, this service should conform with the
Pennsylvania Rules of Civil Procedure in order to abide by the

Pennsylvania standards of due process.

Although it is not specifically stated in the proposed
rulemaking, service of the petition for an Interim Emergency
Order presumably would be performed under the existing service
provisions of 52 Pa. Code §1.52. Under the Pennsylvania Rules of
Civil Procedure, the provisions for service and notice of
complaints for injunctive relief are clearly specified in
Penngylvania Rule of Civil Procedure 2131. Any variation by the
PUC from these rules could later be found to be a compromise of
due process rights thus causing ‘dissolution of the injunction on
appeal. T. W. Phillips recommends, therefore, that the service
provision for Interim Emergency Orders conform with the

Pennsylvania Rules of Civil Procedure.



D. REVIEW OF INTERIM EMERGENCY ORDERS BY THE
COMMISSION SHOULD BE MANDATORY AND TIMELY

Under Section 3.10, Commission Review of Interim
Emergency Orders, an Interim Emergency Order "may" be reviewed by
the Commission. The prospect of any injunctive order leaving the
enjoined party without any righﬁ of appeal is certainly a
violation of Pennsylvania law.l Injunctive relief is potentially
intrusive and very burdensome. Accordingly, a mandatory and
timely review of all Interim Emergency Orders must be appealable

as of right to the Commission.

In that regard, T. W. Phillips proposes that all such
Interim Emergency Orders which are appealed should automatically
be scheduled by the Commission for review in order to modify, set
aside, or affirm the decision of the Administrative Law Judge or

Presiding Officer. T. W. Phillips proposes that such an appeal

lThe Pennsylvania Rules of Appellate Procedure specifically

provide that injunctive relief orders may be appealed as a matter
of right:

Rule 311. Interlocutory Appeals as of Right

. (a) General Rule. Except as otherwise
prescribed by general rule, an appeal may be taken
as of right from:

. . L]

(4) Injunctions. An order granting,
continuing, modifying, refusing or dissolving
injunction, or refusing to dissolve or modify
injunctions.

Pa.R.A.P. 311 (emphasis added).



be as of right for either the petitioner or respondent and that a
final disposition by the Commission should occur within thirty
{30) days from the date of issuance of the Interim Emergency

Order.

A timely review by the Commission will then allow the
affected parties to seek access to the Commonwealth Court, if
desired, as an agency adjudication defined under Section 702 of
the Pennsylvania Administrative Agency Law, 2 Pa. Cons. Stat.

Ann. §103 et gseg. {(Purdon 1985).

An administrative action is an "adjudication" under the
Administrative Agency Law when it culminates in a final
.determination affecting personal or property rights. See,
Allegheny Ludlum Steel Corporation v. Pennsylvania Public Utility
Commigsion, 501 Pa. 71, 77, 459 A.2d 1218, 1221 (1983). An
Interim Emergency Order issued under the proposed rulemaking
would have the character of an adjudication where there is a
determination affecting personal or property rights. In fact,
the Courts of Pennsylvania have stated that agency action
"affecting" a party's rights need not be a final or ultimate
disposition of a right. Baker v. Commbnwealth, Pennsylvania
Human Relations Commission, 75 Pa. Commw. 296, 304, 462 A.2d 881,
886 (1983).



Interim Emergency Orders, as envisioned under the
proposed rulemaking, will clearly produce a direct and immediate.
injury to parties who are either enjoined from some action or
ordered to perform some task. Because of the direct and
immediate injury possible from Interim Emergency Orders, each
such Order must be subject to immediate appeal. See Aitkenhead
v. Borough of West View, 62 Pa. Commw. 213, 442 A.2d 364 (1982)
(Decision of the Department of Environmental Resources to issue
permit allowing addition of fluoride to public water system is
reviewable by the Commonwealth Court); Buffalino v. Department
of Justice of Pennsylvania, 66 Pa. Commw. 272, 443 A.2d 1361
{1982) (Attorney Genéral's denial of attorney's fees was an

appealable adjudication).

Finally, T. W. Phillips not only recommends
modifications to the Interim Emergency Order rules as previously
discussed, but also recommends that a failure of the Commission
to act within thirty (30) days of any emergency relief granted or
denied by an Administrative Law Judge or Presiding Officer be
viewed as a final decision and concurrence with the grant or
denial of such Interim Emergency Order. Inclusion of such a
provision within the proposed emergency relief rules will ensure
appellate court review of the Interim Emergency Orders as a final

adjudication.



'E. A BOND.SHOULD BE REQUIRED TO BE POSTED BY EACH
COMPLAINANT SEEKING PRELIMINARY INJUNCTIVE RELIEF

T. W. Phillips notes also that the proposed rulemaking
has no express provisions for the posting of a bond. The posting
of a bond should be mandatory to insure that if the injunction is
improperly requested and wrongfully issued, the enjoined party
has the ability to recover damages caused by the injunction.
Pennsylvania Rule of Civil Procedure 1531 specifically requires.
that a bond must be §osted prior to issuing preliminary
injunctive relief. It is strongly recommended that the proposed
rulemaking follow the Pennsylvania Rules of Civil Procedure and
include a provision for the posting of a bond prior to the

issuance of any Interim Emergency Order.

A bond will also insure that tﬁe Adminigtrative Law
Judge or Presiding Officer assess the degree of harm or injury
which may befall the respondent if the equitable relief is
granted. This assessment will be needed in order to evaluate the
appropriate amount of the bond. Furthermore, under the criteria
established by the Pennsylvania Supreme Court, injunctive relief
can only be granted with a determination that a greater injury
would result by refusing the injunction than by granting it. A
determination of this nature will also be necessary in assessing

the appropriate amount of the bond.

- 10 -
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F. ATTENDANCE AT THE HEARING BY ALL INTERESTED OR
AFFECTED PARTIES MUST BE MANDATORY

Finally, T. W. Phillips suggests that the Commission

require that no Interim Emergency Order be issued unless a

- hearing is held with all interested parties in attendance. Under

Section 3.9, Hearings on Interim Emergency Orders, a hearing is
required to be held within ten (10) days of the receipt of the
petition. T. W. Phillips concurs with the timeliness of this
hearing but suggests that the hearing can only be meaningful if
all interested parties have notice and are in attendance. Any
deviation from this proposed requirement potentially could
subject parties to injunctive orders which afe issued without

giving those parties an opportunity to be heard.

- 11 -
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PENNSYLVANIA GAS ASSOCIATION

SUITE 400, éi 2 LOCUST STREET, HARRISBURG, TELEPHONE (717) 233-5814

REPLY TO:

P.0. BOX 805
HARRISBURG, PA 17108-0805

July 21, 1986 _
RECEIVED

5% JULE 1 1986
Jerry Rich, Secretary

Pennsylvania Public Utility Commission SECRETARY'S OFFICE
P.O. Box 3265 Public Utili
Harrisburg, PA 17120 ty Commission

SUBJECT:. L-840097 - - Special Commission Actions:
Emergency Relief

Dear Secretary Rich:

Enclosed, for filing with the-Commission, are an original and ten {(10) copies of the
Comments of - the Pennsylvama Gas Assocnatlon to the -above-captioned proposed
rulemakmg.

'I‘hank you for your attent_ion.to this matter.

Very truly yours,

ekt Y

Richard J. Miller
President

ce:  Daniel P, Delaney, Esquire
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BEFORE THE g
PENNSYLVANIA PUBLIC UTILITY COMMISSION RECE IVE .

e JULZ A 1986

SECRETARY'S OFFICE .
Sublic Utility Commission

SPECIAL COMMISSION ACTIONS: :
EMERGENCY RELIEF : L-840097

' DOCKETED
IJUL: 2 3 1986
COMMENTS OF THE
PENNSYLVANIA GAS ASSOCIATION

The Pennsylvania Gas Association, by its President, submits the following

Comments to the Proposed Rulemaking on Special Commission Actions: Emergenecy.

Relief, that was published by the Commission in Volume 16, Pennsylvania Bulletin (June

The PGA generally supports the emergency relief regulations proposed by the

14, 1986), at pages 2219-2221:

GENERAL COMMENTS

Commission in the instant proceeding. Prior to making suggestions concerning individual
provisions of the regulationé, the PGA wishes to raise a general concern about the
relationship between the proposed emergency relief regulations and injunctive relief

available through the Pennsylvania state courts,

The PGA believes that the Commission must make clear in its order propounding
final regulations on emergency relief that the Commission is not attempting to usurp
jurisdiction from the state courts with the result that the new emergency relief rules

would be an initial or exclusive source of relief which must be exhausted prior to seeking

state court injunctive relief. Although state courts generally defer to the PUC on issues .

1
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exclusively within the knowledge or expertise of the Commission, these emergency relief
regulations do not address such an issue. The Commission, however, can clarify that

emergency relief is not such an issue by stating so in its order and, thus, preventing

confusion in this matter.

This distinction is important in order to avoid confusion, because only Common
Pleas Courts possess injunctive power and the power of contempt for violations. This is
demonstrated in the statutory structure of the Public Utility Code where, on the one
hand, the Commission is empowered to issue regulations and orders governing rates and
service of a public utility (which is sometimes only one of several parties to a
proceeding) but, on the other hand, the Commission, through its Chief Counsel and the
Attorney General, is required to seek injunctive and other extraordinary relief to enforce
regulations and orders from the courts. See 66 Pa. C.S. §§306, 502, and 503. To the
extent that they constitute Commission orders, the emergency orders contemplated by
the Comission's proposed regulations will be capable of enfofcement in the courts against
parties over which the Commission has jurisdiction, but cannot supplant Common Pleas
Court jurisdiction, particularly where jupisdiction over the person against whom the order

is directed is a fundamental question in the Commission's proceeding.

COMMENTS ON SPECIFIC PROVISIONS

1. $3.6. Petitions for Interim Emergency Orders.

(2) The regulation should be clarified to permit the
filing of a petition for interim emergency order not only
during the pendency of a proceeding, but contempo-
raneously with a party's filing of the initial pleading in a
proceeding. This will insure that parties desiring an
interim emergency order can most expediently take

advantage of the relief afforded by these regulations.



2.

® [
§3.7. Issuance of Interim Emergency Order.

(a}1) The PGA suggests that the phrase "right to
relief" be changed to read "right to interim emergency
relief." This clarifies that the issuance of an interim
emergency order does not depend on an assessment of the
merits of the underlying complaint proceeding, but rather
upon balancing the potential harm that the petitioning
party may suffer against the harm of providing interim
emergency relief, where the petition raises a substantial
legal question. This comports with the standard used by

the state courts in evaluating motions for injunctive relief.

Because this is a less restrictive test than an assess-
ment of the likelihood of success on the mer-its, the PGA
believes a mandatory bond .or tender of cash should be
required from the party that receives interim emergency

relief.

(b) The word "injunctive" should be replaced with
the phrase "interim emergency" in order to avoid confusion-
that could be created by using two different phrases to

describe the granted or denied petition.

§3.8 Form of Interim Emergency Order.

In line with the comment to §3.7(b), the language of
this provision should be changed to read as follows:

An order granting or denying interim emergency
relief shall contain a brief description of the
evidence presented in support of or in opposition to
the petition and shall specify how that evidence



meets or fails to meet the criteria set.forth in
§3.7(a) (relating to issuance of interim emergency
orders).

§3.9. Hearings on Interim Emergency Orders.

(a) This provision should be clarified in order to
make clear that a hearing shall be held even if a party is
not present or available so that the purpose of the
regulations ecannot be undermined by the failure of a party

to appear at a hearing.

(b) Because of the nature of the relief requested,
the PGA suggests that this provision be amended to require
the presiding officer to attempt to notify parties by
telephone of the deciéion rendered on the petition for
interim emergency relief. @ The following substitute

language is suggested:

Upon the issuance of an order granting or
denying .interim emergency relief, the
administrative law judge or presiding officer
shall attempt to notify parties telephonically
of his decision and shall cause a written
order to be served as expeditiously as
practicable on the parties.

§3.10. Commission Review of Interim Emergency
Orders.

The proposed regulation should be amended
to provide that the grant or denial of a petition for

an interim emergency order is appealable, as a



® @
matter of right, to the Commission. Clearly, the
consequences of the grant or denial of such a
petition are similar to the consequences that arise
from the grant or denial of a request for a prelimi-
nary injunction in the court system. Because the
latter orders, although interlocutory, are appealable
as a matter of right, Pa. R.A.P, 311(a)4), any order
issued by an administrative law judge in these
matters should be appealable directly to the

Commission on a non-diseretionary basis.

6. 83.11. Duration of Interim Emergency Orders.

For clarification, the PGA suggests that the
phrase "in the pending proceeding" be inserted prior

to the word "unless" in this provision.
WHEREFORE, the Pennsylvania Gas Association requests that the Public Utility
Commission incorporate fully these comments in the Commission's final regulations and

order propounding the regulations in this rule~making proceeding.

Respectfully submitted,

(eid

Richard J. Miller, Pregld Y
Pennsylvania Gas Asfoci thI’l

212 Locust Street

P.O. Box 805

Harrisburg, PA 17108
DATED: July 21, 1986
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GILBERT NURICK
EDWARD C. PIRST JR.
ROBERT H. GRISWOLD

FFERSON C. BARNHART
REGEED -

s JUL2 2 1986

SECRETARY'S OFFIC
Public Utitity ngmm

Emergency Relief

! LTS

Docket No. L-840097

Dear Secretary Rich:

Enclosed herewith for filing with the Commission, please
find the original and ten (10) copies of the Comments on
Proposed Regulations.

Please acknowledge receipt hereof by date stamping the
copy of this letter of transmittal.

MAF /mrw

Enclosures

Yours truly,

McNEES, WALLACE & NURICK

Maurice A. Frater
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SECRETARY'S OFFICE | '

BEFORE THE ~ Pubilic Utility Commisslon
PENNSYLVANIA PUBLIC UTILITY COMMISSION

SPECIAL COMMISSION ACTIONS

DOCKET NO. L-840087

EMERGENCY RELIEF

COMMENTS ON PROPOSED REGULATIONS

COMES NOW Maurice A. Frater to submit the following

.1"»"9‘ i

o

g
Comments on the proposed amendments to Chapter 3, Subpart é?fa

A, Part 1, of Title 52 dealing with emergency relief. j y,f”*d;ﬂ;g§r.
1. At the instant Docket, L-840097, the Commission h3§“m&;éﬁéa§
Hert &

. . "”a“ o

issued a Notice captioned, Requests for Suggestions Concerning N

Revisions to Commission's Comprehensive Rules of -‘Practice and
Procedure dated September 5, 1985, which invites Comments and
Suggéstions from interested persons for possible revision to
its rules. Amendment to Chapter 3, Special Commission- Actions:
Emergency kelief proposed by the Commission's Notice datgd
September 19, 1985, should not. be considered separately, but.

rather, in conjunction with all revisions to the Commission's

. Rules of Practice and Procedure.

2. The Commission. does not have clear authority to issue
Orders in the nature of "injunctive relief". The Public Utility

Code does not clearly spell out such authority. The Public
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Utility Commission, as a creature of statute, has only those
powers which are expfessly'conferred upon it by the legislature
and those powers which arise by necessary implication; enforcement

and remedial powers of the Commission, although formable, are

not those of the Courté. Feingold v. Bell of Pennsylvania, 383
A.2d 791, 477 Pa. 1 (1977).

3. The Public Utility Code specifically provides the
Commission with authority to institute injunction, mandamus or
other appropriate legal §roceedings to restrain violations of

law, regulations or orders of the Commission.

. Whenever the commission shall be of opinion that
any person or corporation, including a municipal corporation,
is violating, or 'is about to violate, any provisions of this
part; or has done, or is about to do, any act, matter, or
thing herein prohibited or declared to be unlawful; or has
failed, omitted, neglected, or refused, or is about to
fail, omit, neglect, or refuse, to perform any duty enjoined
upon it by this part, or has failed, omitted, neglected or
refused, or is about to fail, omit, neglect, or refuse to
obey any lawful requirement, regulation or order made by
the commission; or any final judgment, order, or decree
made by any court, then and in every. such case the
commission may institute injunction, mandamus or other
appropriate legal proceedings, to restrain such violations
of the provisions of this part, or of the regulations,
or orders of the commission, and to enforce obedience
thereto.

66 Pa. C.S. §502.-

‘This provision has been set forth in the Public Utility
Laws of 1913 and 1937, in'éddition to being continued in the
current Code. The Court of Common Pleas of Daﬁ?hin COunfy,.
acting as the so called "Commonweaith Courth, held that,

When the provisions of the Public Utility Commission
Law are being violated the Legislature provided for the



Commission to come before this Court, and prevent the
violation by obtaining an injunction. When the right
to such an injunction is clear, as it is here, under the

undisputed facts, it is our duty to issue a Prellmlnary
Injunction.

The Supreme Court confirmed the judgment of the Court of

Common Pleas.

Under the Act of 1937, . . . the Public Utility
Commission could institute these proceeding to restrain
violations of the provisions of the Public Utility Act
and of the regulations and, orders of the ‘Public Utility
Commission and to enforce obedience to those laws and
regulations, only in the Court of Common Pleas of Dauphin
County and -that Court possessed the exclusive jurisdiction
to enter its decrees upon the subject matter involved.
This Act of 1937 [repealed] is constitutional. The decree
appealed from is well supported in fact and is in
obedience to the -prescriptions of the law.

Pa., PUC v. Israel et al., 52 A.2d 317, 35§ Pa. 400 (1947).

4. The Commission has a clear right to seek a Preliminary
Injunction from the Courts to enforce the law, its regulations
and its orders. The Commission does not have a clear statgtory
rignt to issue orders in the nature of injunctive reiief.

5.- The Pennsylvania Courts have no inherent jurisdiction
to award injunctive relief, the autﬂority ﬁhat they have to issue
injunctions must be conferred on them by the state C&nstitutiOn
or by statute, either expressly or by implication. 15 Standard

Pennsylvania Practice §83:101. If a Court of Equity requires

constitutional and statutory authority to issue an injunction,
the Public Utility Commission should have equivalent authority
before it assumes theApowér to issue orders in the nature of

injunctive relief.



6. Administrative Law Judges or presiding officers do not
have the power to issue "“immediately effective orders". Proposed
Rule §3.1. The statutory scheme provides that Administrativé
Law Judges are "presiding éfficers"'infformal.proceédings
with éuthority to preside at the reception of evidencé.and
generally conduct the hearing.- The presiding officer has power
to make recommended decisions or initial decisions, which
decisions are subject to review by the COmmissioﬁ. 66 Pa.

C.s. §331, §332, §334 and '§335. The~adoptién of the proposed
rule, that a Judge méy'issue an Order affectin§ direétly

the rights and privileges of persons, without first being
reviewed and approved by the Comﬁission, is an inappropriate
delegation of the statutory.power of the’Commiséion to issue
Orders.

7. The proposed regulation does not provide for an
appeal as of right from the issuance or £he refusal to issue
an Order which grants injunctive relief. If the Commission
is assuming the power of its Administraﬁive Law Judges to
issue an Order in the nature of injunctive relief, similar
to a Preliminary Injunction issued by a Court of Equity, then
the right of’appe;l afforded by the Courts should also be
incorporated in the Commission's regulations. Rule 311 of
the Rules of Appellate Procedure provide'fo; an appeal "as
of right" from injunctions.

Except as otherwise prescribed by general rule,
an appeal may be taken as of right from: :

-4 -



(4) Injunctions. An Order granting, continuing, modifying,
refusing or dissolving injunctions, or refus1ng to dissolve
or modify injunctions.

Proposed Rule §3.10 provides that an Emergency Order or
Denial ‘of Injunctive:Relief "may be reviewed by the Commission"
under its interlocutory review procedure. The interlocutory
review provisions, however, are discretionary with both tﬁe
Administrative Law Judge and with the Commission. If the
Administrative Law Juage is to be granted the power to issue
immediately effective orders ‘in ‘the nature of_injunctive
relief, then there must be an appeal as of right.to the
Commission with a stay of the effectiveness of tﬁe Order
pending Commission review.

8. The proposed regulations do not establiéh the same
standard for the issuance of an Order-which grants injunctive
relief as Administrative Law Judge Matuschak has applied to
the several cases in which he has had a comparable issue
presented to him. |

(1) that it has no adequate remedy at law for money
damages; (2) that it is being lrreparably harmed;.

(3) that it would suffer greater hardship if the order
were not issued .than would the opposing parties if the
order were issued; (4) that the public interest would

not be adversely affected by issuance of the order; and
(5) that on the merits it has a clear right to the relief
sought Independent State Store Union v. .Pennsylvania Liquor
Control Board, 495 Pa. 145, 432 A.24 1375 (1981l); Berman
v. City of Philadelphia, 425 Pa. 13, 228 A.2d 189 (1967);
Gillette Co. v. Master, 408 Pa. 202, 182 a.2d 734 (1962);
Herman v. Dexon, 393 Pa. 33, 141 A.2d 576 {(1958). 1In
addition, the moving party must post a bond sufficient

to protest against potential losses to the opposing
parties which may result from issuance of the order.

- 5 -




Columbia Gas.of Pennsylvania, Inc. v. The Peoples Natural

Gas Company, C-812797 (1982) Memeo, Page '18. If the Commission

is to assume the power of issuing Orders in the nature of
Preliminary Injunctions‘issued by Courts of Equity then at
least a comparable standard should be applied to the issuance
0f ‘such Orders to avoid "forum shopping“ between the Commission
and ;he Courts of general jurisdiction.

9. A Court of Equity requires a bond in an amount to
pay all damages and legally taxable costs and fees sustained
by reason of granting the injunction, ‘before a preliminary
or special injunction is granted. Pennsylvania Rules of Civil
Procedure, Rule 1531(B) (1). The Commission's proposed régulations
do -not make any provision for the posting of a bond by the
Petitioner for injunctive relief.

10. Based on the assumption that the Commission intends
to adopt regulations covering "interim emergency orders" the

following ‘amended regulations are proposed:

§ 3.1. Definitions.

Interim emergency.order ~ An order issued by the Commission
upon recommended decision of an Administrative Law Judge or
presiding officer which is immediately effective and grants
injunctive relief during the pendency of a proceeding.

§ 3.7. Issuance of interim emergency order.

(a) An Administrative Law. Judge or presiding officer may
issue a recommended decision for an interim emergency order
upon finding that all of the following exist:

-6 -



{1) The Petitioner's right to relief is clear.
(2) The need for relief is immediate.
(3) The injury would be irreparable if relief is not granted.

(4) The Petitioner has no adequate remedy at law for money

damages.

{5) ‘The public interest would not be adversely affected
by issuance of the order.

(b) A recommended decision for an interim emergency order
or an order denying an interim emergency order shall be issued .
by the Administrative Law Judge or presiding officer within
fifteen (15) days of receipt of the Petition.

(c) No interim emergency order may be issued or be
effective until the Petitioner has posted a . bond in an amount
set by the initial ‘decision sufficient to pay all damages and
costs sustained by reason of granting the ‘interim emergency order.

§ 3.10.. Commission review of interim emergency orders.

Any party to a proceeding in which a recommended. decision
for an interim emergency order has been issued or denied may
file exceptions .to the decision of the Administrative Law Judge
or presiding officer with the Commission within five (5) days
of the date .of the recommended decision. The ' Commission shall
rule upon the exceptions.and review the recommended decision of
the Administrative Law Judge or presiding officer at its next
public meeting held at least three (3) days-after the exceptions
were due. If no exceptiong are filed to a recommended decision
for an interim emergency order, the Commission may review such
recommended decision upon motion of a Commissioner. If the .
Commission does not review a recommended decision for an interim
emergency order, then that interim emerxgency -order will become
an order of the Commission, effective upon the date of the
next public meeting of. the Commission occurring at least
three (3). days after the date on which exceptions were due.

Respectfully submitted,

McNEES, WALLACE & NURICK

<
o Pou LT

Maurice A. Fratéer
100 Pine Street
P. O. Box 1166

Harrisburg, PA 17108-1166
Dated: July 21, 1986 ’ (717) 232-8000
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Re: Special Commission Actions:
Docket No. L-840097

Emergency Relief

SECRETARY'S OFFICE
Puwc Utility Commission

Dear Secretary Rich:

Under cover of July 21, 1986, we submitted Comments on Proposed
Regulations for Commission consideration.

Upon review of our Comments, we have discovered a technical error.
The purpose of this letter is to submit a correction to our alternative
Proposed Rule §3.10. :

To make clear that the automatic effectiveness provision of our
proposed Section 3.10 only applies in the situation where no exceptions were
filed and where the Commission, on motion of a Commissioner, did not review
the recommended decision, we would add the following phrase to the last
sentence: “"to which no exceptions were filed".

Our proposed §3.10 should now read:

§3.10. Commission Review of Interim Emergency Orders.,

Any party to a proceeding in which a recommended
decision for an interim emergency order has been issued or
denied may file exceptions to the decision of the

. Administrative Law Judge or presiding officer with the
Commission within five (5) days of the date of the
recommended decision. The Commission shall rule upon the
exceptions and review the recommended decision of the
Administrative Law Judge or presiding officer at its next



Jerry Rich
July 28, 1986
Page 2

public meeting held at least three. (3) days after the
exceptions were due, If no exceptions are filed to a
recommended decision for an interim emergency order, the
Commission may review such recommended decision upon
motion of a Commissioner. If the Commission does not
review a recommended decision for an interim emergency
‘order to which no exceptions were filed, then that interim
emergency order will become an order of the Commission,
effective upon the date of the.next public meeting of the
Commission occurring at least three (3) days after the
date on which exceptions were due.

Thank you for consideration of this proposed change,
Yours truly,

McNEES, WALLACE & NURICK
T~

2 /Y = —

Ry e

Maurice A. Frater

MAF/hvn



