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PENNSYLVANIA .
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held August 27, 1984

Commissioners Present:

Linda C. Taliaferro, Chairman
Michael Johnson

James H. Cawley

Frank Fischl

Bill Shane

Comprehensive Rules of Practice ) L-840097
and Procedure : '

ORDER

BY THE COMMISSION:

At its public meeting held on February 3, 1934, the Commission
adopted an order proposing to amend 52 Pa. Code Chapters 1, 3 and 5.
These proposed amendments would establish comprehensive rules of
practice and procedure before the Commission. Although not required to
publish notices of proposed rulemakings pertaining to agency practice
and procedure,lf the Commission nonetheless sought the input of
interested parties. The amendments were published for comments, as a
proposed rulemaking, at 14 ‘Pennsylvania Bulletin 1511 '(April 28, 1984).
The comment period closed June 27, 1984. The Independent Regulatory
Review Commission approved the proposal ‘on August 16, 1984.

Comments were received from Commlssion Staff of the Bureaus of
Rates and Law; Bell Telephone Company of Pennsylvania; Chessie System
Railroads; Columbia Gas of Pennsylvania; Consolidated Rail Corporation;
General Waterworks Management and Service Company; Malatesta, Hawke and
McKeon; McNees, Wallace and Nurick; Morgan, Lewis and Bockius; Office of
Consumer Advocate; Pennsylvania Public Utility Law Project; Peoples
Natural Gas Company; Thomas and Thomas; Tubis, Schwartz and Zeigler;
United Telephone Company; West Penn Power Company; and Wolf, Block,
Schorr and Solis-Cohen.

Over 200 pages of comments, submitted from 20 parties, have
been received and considered. We would, at this time, commend all
commenting parties for their diligence in formulating their respective
suggested modlflcations. Due to the magnitude of the responses, we have
attenpted to summarize only those comments which resulted in substantive
changes to the regulations.
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The following is a section by section summary of the comments
which were received and the changes which have been made to each
section.

CHAPTER 1 - SPECIAL RULES
OF
ADMINISTRATIVE PRACTICE AND PROCEDURE

Subchapter A —-- GENERAL PROVISIONS

§1.1 Scope of Chapter. In our final regulations, a
subpart (b) was added as a supersession clause to clearly designate
these final rules as superseding completely the applicabiity of 1 Pa.
Code Part II to practice and procedure before the Commission.

§1.2 Liberal Construction. A subsection (c) was added in
response to numerous comments of the Office of Consumer Advocate
. critical of the use of sexually exclusive language. To correct this, we
have incorporated the language of Rule 102 of the Pennsylvania Rules of
Civil Procedure which permits a liberal construction of wording relating
to number, gender and tense.

§1.7 Sessions of the Commission. The word "weekly" was struck
as the Commission usually but does not exclusively meet on a bi-weekly
basis.

§1.5 Definitions. Several definitions were modified in
response to comments. First, the term "Complainant" was rewritten to «
more fully conform to the definition of complaint appearing in 66 Pa.
C.S. §701. The revised definition of "Formal Record" deletes the last
sentence of the current definition referencing "proposed testimony and
exhibits not offered into evidence" so as to eliminate an internal
inconsistency with the rest of the definition. The second sentence of
the definition of "Intervenor" was transferred to section 5.75(b)
dealing with the effect of filing petitions to intervene. The
definition of "Person” was modified to track the statutory definition
appearing at 1 Pa. C.S. §1991, "Pleading"” was modified to delete the
word "adjudicatory" where .not‘all Commission proceedings are
adjudicatory in nature. The definition of "Recommended Decision" was
modified to delete the words "in a rate case" as such decisions occur in
other than rate cases. Finally, the term "Rate Case" and a definition
was added. Minor corrections to grammar and section references were
also made here and to other subsections.

Subchapter B - TIMING

§1.11 Date of filing. In subsection (a), the last sentence in
this section was deleted. The effect of the remainder of the section
establishes date of filing as date received in the Commission or date of
mailing. 1If date of mailing is utilized, such a filing shall be
accompanied by a U.S. Postal Service Form 3817.




§1.15 Extension of Time. In subsection (b), the words "or the
presiding officer"” were added at line 5 to provide for an administrative
law judge granting requests for continuance.

Subchapter D — DOCUMENTARY FILINGS

§1.32 Form of documents. In subsection (a), the words "shall
be typewritten" were changed to "should be typewritten' to permit the
filing of handwritten documents, in limited circumstances.

§1,33 Incorporation by reference. A subsection (c).was added,
at the request of OCA and the Public Utility Law Project, requiring any
party who incorporates by reference any pleading, submittal or other

documents to provide a copy of such document to any party who requests
it.

§1.36 Verification. Subsection (a) was modified to include
the language of Pa. R.C.P. Rule 26 defining "Verification" at the
suggestion of Malatesta, Hawke and McKeon.

Subsection E - FEES

§1.43 Schedule of fees payable to the commission.

Subsection (e) was deleted entirely as its fee schedule was duplicative
~of subsection (b).

Subsection F '~ SERVICE OF DOCUMENTS -

§1.52 Service generally. The supersession clause in
Subsection (c¢) was modified to include section 33.32.

§1.54 Service by a participant. Subsection (a) was modified
to refer to subsection (b) as an exception to the general provision for
service to participants. N '

. : !
Subchapter- G .- MATTERS BEFORE OTHER TRIBUNALS

. §1.61 Notice and filing of copiles of pleadings before other
tribunals. Subsection (c) was modified throughout to refer to' trustees
in bankruptcy. .

§1.62 Filing and records of securities certificate. The title
has been modified to add the words ''in bankruptcy proceedings" to' the
title to better reflect its subject matter.

Subchapter H - PUBLIC ACCESS TO COMMISSION RECORDS

§1.74 Disclosure of other documents. Bell of Pennsylvania
filed a proposed revision to this section. After review and




consideration, we .propose to make the issue of access to proprietory
information filed with the Commission the subject of a future
investigation.

§1.76 Tariffs, minutes and annual reports. The title of this
section has been modified to read as "minutes of the public meeting".

Subchapter I -~ AMENDMENTS AND WITHDRAWAL OF SUBMITTALS

§1.82 Withdrawal or termination. Subsection (c¢) has been
modified to provide for a ten day period for parties to object to a
motion to withdraw or terminate a matter before the Commission.

CHAPTER 3 - SPECIAL PROVISIONS

§3.2 Issuance of emergency orders. Subsection (a) was
subdivided into there numbered categories with the third category
providing for notice to all parties directly affected.

§3.112 Action on Informal complaints. We have incorporated
language, suggested by the OCA, as subsection (b), to provide that all
documents relating to action on informal complaints be made part of the
public record, upon completion of the Commission investigation.

CHAPTER 5 - FORMAL PROCEEDINGS

Subchapter A - PLEADINGS AND OTHER PRELIMINARY MATTERS
FORMAL COMPLAINTS

§5.21 Formal complaints generally. Subsection (a) was further
subdivided into subsections (a) through (c) .for clarification purposes.
Subsection (a) was modified to track the language of section 701 of the
Public Utility Code, 66 Pa. C.S. §701 governing complaints.

- . - ‘l
§5.24 Satisfaction of formal complaints. Subsection (b) was
added at the suggestion of Bell of Pennsylvania to permit a respondent
to also certify that he has satisfied the complaint,

PETITIONS

§5.42 Petitions for declaratory orders. Subsection (b) was
added, at the suggestion of the Consumer Advocate, to provide for
service of coples of the petition on all affected parties.

Subsection (c) permits service to all other parties as the Commission
designates.




ANSWERS

§5.61 Answers to complaints and petitions. The term 'date of
receipt of service" was modified in subsection (a). to "date of service"
as the former proved awkward and imprecise.

, §5.63 Replies to answers seeking affirmative relief. The time
period for filing replies to answers seeking affirmative relief in
subsection (a) was lengthened from 15 to 20 days after date of service
of the answer at the request of several parties.

§5.65 Answers to amendments of pleadings. The time period for
filing answers to amendments of pleadings in subsection (a) was
lengthened from 15 to 20 days after the date of service of the
amendment. _ :

INTERVENTION

§5.71 Initiation of intervention. Subsection (a)(2) now

Jpermits participation as an intervenor by permission of the presiding
officer,

§5.74 Filing of petitions to intervene. Subsection (a) was
modified to permit intervention in a motor carrier proceeding after the
time for filing protests as published in the Pennsylvania Bulletin has
passed.

"§5.75 Notice, services and action on petitions to intervene.
Subsection (b) was modified to include the language of the second
sentence: in the definition of intervention in section 1.8. Thus
admission as an intervenor is not recognition by the Commission that
one has a direct interest or is aggrieved.

MOTIONS

§5.101 Preliminary motions. Subsection (b) was modified and
subdivided into sections (b) - (f) for purposes of clarification. These
changes require the filing of preliminary motions with the answer,
except where a motion for more specific pleading is filed. In such a
case, no further answer need be filed until further directed by the
Commission. - Answers to preliminary motions may be filed within 10 days
with the decision of the presiding officer or Commission due in 20 days
of filing of the motion. .

§5.102 Motions for summary judgment and judgment on the
pleadings. Subsection (b)(l) was modified to provide for a 20 day




response period by opposing parties. Subsection (b)(3) detailing what
must be shown to prevall on a summary judgment motion was transferred to
subsection (c) dealing with decisions on such motions.

PREHEARING AND OTHER CONFERENCES

§5.222 Initiation of prehearing conferences in non-rate
proceedings. This title was modified by the additional language "in
non-rate proceedings" to distinguish it from §5.224 governing
prehearings in rate proceedings. Subsection 5.222(b) provides for
prehearing conferences to be conducted telephonically.

§5.224 Initiation of prehearing conferences in rate
proceedings. Subsection (a) (4) was added to provide for telephonic
prehearing conferences where all parties agree. Subsection (e)(3) which
would establish time limits for cross-examination of witnesses was
deleted at the request of OCA. Subsection (f) providing for settlement
conferences at the time of the second prehearing conference was modified

to provide for service of statements of position on or before the date
of the conference.

SETTLEMENTS AND STIPULATIONS

§5.235 Motor carrier restrictive amendments. Subsection (b)
was modified, at the request of McNees, Wallace and Nurick, to provide
for remand of the matter to the Commission in the event of its rejection
of a restrictive amendment.

Subchapter E - EVIDENCE AND WITNESSES

§5.402 Admission of evidence. Due to numerous comments
opposing the "blanket admission" of exhibits language of subsection (b)
governing admission of exhibits, that subsection was modified to provide
that an exhibit must be both identified and moved into evidence at
hearing to be admitted. .Motions for admission of exhibits after the
close of the record must be ip writing and are subject to objections of
opposing parties.

§5.405 Effect of Pleadings. Subsection (b) was substantially
rewritten to conform to 1 Pa. Code §35.125(d). Subsection (b) states
that, except for non-contested proceedings, pleadings not offered and
received into evidence, may only be considered as evidence of filing.
This modification was suggested by Wolf, Block, Schorr and Solis-Cohen.

§5.406 Public documents. Subsection (b) was added to require
the provision of copies, of public documents incorporated by reference,
to all requesting parties at the direction of the presiding officer.




EVIDENCE

§5.408 Official Notice. Subsection (a), as rewritten, now
provides for both judicial and official notice by the Commission of
particular facts. Subsection (a) also tracks the language of 66 Pa.
C.S. §332(e) governing official notice. The title of the section was
also amended to more accurately describe its contents.

SUBPOENAS
§5.421 Subpoenas. A new Subsection (b) was added to provide
for service of applications for subpoenas on adverse parties.
Subchapter G - BRIEFS
§5.501 Content and form of briefs. Subsection (a)(2) now

provides for references to the pages of the record or to exhibits where
evidence 1s relied upon in the briefs.

§5.534 Appeal to the - Commission. Subsection (a) was modified
to limit appeals to the Commission from rulings on exceptions to a
single page where the presiding officer grants no exceptions. Otherwise
the appeal must conform to the requirements of §5.533(c) and (d).

§5.535 Replies. Subsection (a) was substantially modified, at
the request of OCA, to permit participants to file reply exceptions and
replies to appeals to the Commission where the presiding officer has
granted some or all of the exceptions. Such replies are limited to
25 pages in length and are SubJect to all other requirements of
§5.533(c¢) and (d).

§5.537 Rate case settlements., This section proposed by OCA
provides for the right to file exceptions and replies to exceptions as
provided for in sections §§5.533 and 5.535.. :

So that Commission personnel, practitioners and the utilities
subject to our jurisdiction'may have an adequate opportunity to
familiarize themselves with the procedural rules, these rules shall
become effective for cases filed after January 1, 1985. For cases which
were filed prior to that date and which continue in litigation after
January 1, 1985, these rules may be used upon agreement of the parties
provided no substantive rights of any party thereto are adversely
effected.

The extensive modification of Title 52 accomplished in this
proceeding was ‘designed to streamline practice and procedure before this
Commission. So that we may have some evidence on the efficiency of
these rules, interested parties are invited to comment on them in their
initial year of application. The Secretary is therefore directed to
keep open this rulemaking docket for the receipt of such. comments.



These comments will.be reviewed in the first quarter of 1986 and
appropriate changes to these rules will be considered at that time;
THEREFORE,

IT 1S ORDERED:

1. ' That the regulations set forth at Annex A, Parts l, 2 and
3 are hereby adopted and made final.

2. That the Secretary shall submit this Order and Annex A to
the Office of Attorney General for approval as to legality.

3. That the Secretary shall deposit the original certified
Order and Annex A with the Legislative Reference Bureau for publication-
in the Pennsylvania Bulletin.

4, These rules shall become effective for cases filed after
January I, 1985. For cases which were filed prior to that date and
which continue in litigation after January 1, 1985, these rules may be
used upon agreement of the parties provided no substantive rights of any
party thereto are adversely effected.

5. The Secretary is directed to keep this rulemaking docket
open for the receipt of commenta on these rules in their initial year of
application.

6. That the regulations set forth at Annex A shall take
effect on January 1, 1985.

BY THE COMMISSION,

<

N

»

- Jerry
SR Secretary

(SEAL)
ORDER ADOPTED: August 27, 1984

ORDER ENTERED: August 28, 1984
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TITLE 52 - ‘PUBLIC UTILITIES
PART I - PUBLIC UTILITY. COMMISSION
Subpart A - General Provisions

CHAPTER 1. Rules of Administrative
Practice and Procedure

SUBCHAPTER A: GENERAL PROVISIONS

Section

1.01. Scope of Chapter

1.02. Liberal Construction

1.03. Information and Special Instructions

1.04. Communications and filing generally )
1.05. Amendments to Rules

1.06. Commission Office Hours

1.07. éessions of the Commission

1.08. Definitions

§l.1. Scope of Chapter

(a) The subpart governs.the practice and procedure

before the Commission.

(b) These rules are intended to supersede totally’
the applicability of 1 Pa. Code Part II -(concerning general
rules of administrative practice and procedure) to practice

and procedure before the Commission.
§1.2. Liberal Construction

(a) This subpart shall be.liberally construed to
secure the just, speedy and inexpensive determination of

every action or.proceedihg to which it is applicable.

L onem R e ﬁ“‘“m



fhe Commission or présiding officer at any stage of any.such
action,or proceeding may disregard any error or defect of
procedure which does not affect the substantive rights of
the parties.
(b) Subsection (a) supersedes 1 Pa. Code §31.2

(relating to liberal conStructién).

' (¢c) The singular shall include the plural, and
the plural, the singular. Words used in the masculine. gender
shall include the feminine and neuter. Words used in the past

or present tense shall include the future.
§1.3. Information and Special Instructions

(a) Information as to procedures under this
subpart, and instructions supplementing this subpart in
special instances, will be furnished upon application to:

Secretary )

Pennsylvania Public Utility Commission

P.O. Box 3265 _

North Office Building

Harrisburg, PA 17120

(b) Subsection (a) is identical to 1 Pa. Code

§31.4 (relating to information and special instructiqns).
§l.4. Filing Generally

(a) All submittals, pleadings and other documents
filed with the Commission should be addressed as follows:

Secretary

Pennsylania Public Utility Commission
P.0. Box 3265 ’

North- Office Building

Harrisburg, PA 17120



(b) All submittals, pleadings and other documents
filed with the Commission should clearly designate the
relevant file number, docket number, dr:similar.identifying
symbols, if any,_employed by the Commission, and should set
forth a short title. The person communicating shall state
his address, his telephone number, the party he represents,
and how responses should be sent to him if not by first
class mail.

| (c) All submittals and‘pleadings, including all
docunments filed under Chapter 5 (relating to formal proceedings)
shall also comply with Subchapter b (relating to documentary
filings).

(d) In any proceeding when, upon inspection, the
Commission is of the opinion that a submittal or pleading
tendered fbr filiﬁg does not comply with this subpart or this
title or, if it is an application or similar document, does
not sufficiently Seﬁ:forﬁh.required material or is otherwise
insufficient, the Commission may decline to accept the
documeﬁt for filing and may return it unfiled, or the. Commission
may accept it for filing and advise the person tendering it
of the.deficiency and require that the deficiency be corrected.

(e) The Commission may order any redundant,
immaterial, impertiqent,-or scandalous matter stricken‘from
any document filed with it.

(f) Subsections (a)-(e) are identical to 1 Pa.

Code §31.5 (relating to communications and filings generally).



§l.5. Amendment to Rules

(a) Any person may file an application under §§5.1
(relating to pleadlngs allowed) and 5.11 (relating to appllcatlons
generally), requesting a general and permanent change in
this subpart.

(b) Subsection (a) supersedes 1 Pa.. Code §31.6

(relating to amendment to rules).
§1.6. Commission Office Hours

Unless otherwise directed by the Governor, the
Commission offices Qill be open from 8 a.m. until 4:30 p.m.
on each business day except Saturdays, Sundays and legal

holidays.
§l.7. Sessions of the.- Commission

Public meetings of the Commission ordinarily will
be held in its foiCés in the North. Office Building, Harrisburg.
Schedules for Public Meetings can be obtained from the

Commission Secretary.
§1.8. Definitions

(a) This subsection supersedes 1 Pa. Code §31.3
(relating to definitioné). Subject to additional definitions
contained in subsequent sections which are applicable to
specific chapters or subchapters, the following words and
terms, when used in this subpart, shall have the following

meanings, unless the context clearly indicates otherwise:



Act - The Public Utility Code (66 Pa. C.S. §§101-3315).

Adjudication - Any order, decree, decision, determination,

or'ruling by the Commission affecting personal or property
rights, priviieges, immunities, .duties, liabilities, or
obligations of any or all of the parties to the proceeding
in which the adjudication is made.

Applicants - In proceedings involving applications for

permission or authorization which the Commission may give
under statutory or other authority delegated to it, the
paptiés on whose behalf the applications are made.

commission - The Pennsylvania Puﬁlic Utility Commission.

complainants - Persons who complain to the Commission

of aﬁy act or thing done or omitted to be done by any public
utility, or claimed violation, of any law which the Commission
has jurisdiction to administer, or of any regulation or order

of the Commission.

Date of service - The date on. which a document .is
served as provided in §1.56. (relating to date of service).

Formal record — All the pleadings and submittals in a

matter or proceeding, any notice or Commission order initiating
the matter 6r proceeding, and if a hearing is held, the
following: the designation of the presiding officer, transcript
of hearing, all exhibits received in evidence, all exhibits
offered but not received in evidence, offers of proof, |
motions, stipulations, subpoenas, proofs of service, references

to the Commission, and determinations made by the Commission



thereon, certifications to the Commission, and anything else
upon which action of the presiding officer or .the Commission
may be based.

‘Initial Decision - A decision by a presiding officer

which becomes final unless exceptions are filed by a party
within a time period specified by statute or set forth in

the order.

Intervenors - Persons intervening or petitioning to
intervene as provided by §§5.71-5.76 (relating td intervention), -
when admitted as a participant to a proceeding.

Notarial officer. - An officer authorized under §5.346

(relating to officer before whom deposition is taken) to
take depositions for use before the Commission or presiding

officer.

Participant - Any party and.any other person admitted
by the Commission to limited participation in a proceeding,
and staff counsel:

Party - Any person who appears in a. proceeding before
the Commission who has a direct interest in the subject
matter of such proceeding. |

Person - Excépt as otherwise provided in this Subpart
or in_the'Acﬁ, the term person includes corporations, partner-
ships.and associations.

Petitioners - Persons seeking relief, not otherwise

designated in this section.
Pleading - Any application, complaint, petition, answer,
motion, protest, reply or other similar document filed in a

proceeding.



Presiding officer - The Commission, one or more of the

CommisSioners, one or more Administrative Law Judges or any
employe of the  Commission appointed according to law and
.duly designated to. preside at\hearings'or conferences, or
other officers specially provided for and‘designated pursuant
to statute to conduct specified classes of proceedings.

Principal ~ A party with power to authorize its counsel
to enter into stipulations or settlement agreements.

Proof of service - A certificate of service complying

with §1.57 (relating to proof of service) and §1.58 (relating

to form of certificate of service).

Protestants - Persons. objecting'on the ground of private

or public interest to the approval of an application or

' other matter which the Commission may have under consideration.

Rate Proceeding - Any oﬁ the record proceeding brought
by §r before the Commission, the purpose of which is to
determine the justnéss and feasonableness'of a proposed or
present rate for htility service, ingludipg, but not limited
to, proceedings initiated pursuant’ to Seéctions 1307, 1308,

1310 and 1312 of the Act.

Recommended Decision - An opinion and order submitted
for the approval of the Commission by the presiding officer.

Regulation - Any provision of Title 52 of the Penn-

sylvania Code.

Respondents - Persons subject to any statute or other

delegated authority administered by the Commission, who must



respond to an order or.notice issued by the Commission
instituting‘a proceeding or investiéation_on its own initiétive
or otherwise. |

Rulés - The provisions Ef Chapters 1 and. 5 of 52 Pa.
Code.

Sécrétary - The Secretary of the Commission

Staff - The Commission prosecutory counsel and other
Commission em?loyees participating in a proceeding before
the agency.

Submittal - Any-applicatidh; amendment, exhibit, or
other‘similar'documeﬂt filed.in‘an ex parte or other non-
adversary proéeediné.

Tentative Decision - An order of the Commission which

becomes final'hnlésg exceptions are filed by a party within
the time period specified by. statute or és set forth in the
order. | | - |

(b) Subsection (a) supersedes 1 Pa. Code §31.3

(relating to definitions).



SUBCHAPTER B: TIME

Section -
l.li Date of filing.
1.12 - ,Comﬁutation of time.
1.13 Issuance of Commission orders.
" 1.14 Effective date of Commission orders.
1.15 Extensions of time.
l.16. Issuance of Decisions or Rulings on Exceptions'

By Presiding Officers
§1.11 Date of Filing.

(a) Pleadings, submittals, or other documents
(including Exceptions tO'the-Decié;on'of an Administrative
Law Judge and. appeals to the.CommiSSioﬁ‘under Seétion §332 (h)
of the Act relating fo procedureé in general} required‘or
permitted to bé.filedﬁunder this title or by statute will be
deemed filedron the date actually received in the office of
the Commission or on the date deposited in the United States
ﬁail as shown on a United States Postal Service Form 3817
certificate of mailing attached to the cover of the original
document.

(b) Subsection (a) supersedes 'l Pa. Code §31.11

(relating .to timely filing).
§1.12 Computation of Time.

(a) Except as otherwise provided by statute, in
computing any period of time prescribed or allowed by this

title or by statute, the day of the act, event, or default



after which the designated period of time begins to run

shall not be included. The last day of the period shall be

included, unless it is‘Saturday, Sunday, or a legal holiday

in this Commonwealth, in which event the period shall run

until the end 6f the next ‘day which' is neither a Saturday,

Sunday, nor a holiday. A part-day holiday shall be considered

as other days and not as a holiday. Intermediate Saturdays,

Sundays, and legal holidays shall be included in the computation.
(b) Subsection (a) is identical to 1. Pa. Code

§31.12 (relating to computation of time).
§1.13 Issuance of Commission Orders.

(a) In:computing any period of time involving the
date of the issuance of an order by the Commission, the day
of issuance of an order will be the date the Secretary
enters the order. An Order will not be made public prior to
its entry, except where in_the.Commission's judgment, the
public interest so requires. The date of entry of an order
may .-or may not be the day of ‘its adoption by ‘the Commission.
The Secretary will clearly indicate on.each order the date
of its adoptién by ‘the Commission and the date of its entry.

(b) At the time any decision of a presiding
officer becomes. effective as an adjudication of the Coﬁmission
in the absence of Commission review as provided_for in
Section 332(h) of the Act, relating to procedures in genefal,
the Secreta;y will issue and serve upﬁn the parties of
record an appropriate notice of the date such adjudication
became effective as a Commission order.
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(c) The date of entry of an order which is subject
to review by the Commonwealth Court is governed by 210 Pa.
Code Rﬁle 108~;elating to date of entry of orders. The date
of issuance of any other order shall be deemed to be the
‘date of enﬁry thereof for the purpbses of computing the time
for appeal under any applicable statute relating to judicial
review of Commission action.

{(d) Subsections (a)-(c¢) are identical to 1 Pa.

" Code §31.13 (relating to issuance of agency orders).
§1.14 Effective Dates of Commission Orders.

(a) Orders of the Commission promulgating regu-

lations shall be effective upon publicatioh in the Pennsylvania
Bulletin unless otherwise Specially provided in the order.

(b) All,other orders of the Commission shall be
effective as of the dates of issuance. unless otherwise
specially provided in. the orders.

(c) Subsections {(a) and (b) are identical to
1l Pa. Code §31.14 (ielating to effective dates of agency

orders).
§1.15 Extensions of Time.

(a) Extensions of time shall be governed by the
following:
(1) Except as otherwise provided by law,
whenever under this title or by order of the Commission, or

any notice given thereunder, an act is required or allowed
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to be done at or within a specified time, the time fixed or
the period of time prescribed may, by the Commission, the
-presidiné officer 6rzother authorized person, for good cause
be extended upon motion made before expiration of the period
originally prescribed or as previously extended. Upon
motion made after the expiration.of the specified period,
the act ﬁay be permitted to be'dohe where reasonable grounds
are shown'for'the'failure to act.

‘(2) Requests for the extension of time in
which to file briefs shall be filed at least five days
before the time‘fixed for filing such briefs unless the
presiding officer, for ggod cause  shown allows a shorter
time;

(b) Except as otherwisg.provided by law, requests
for continuance of hearings or for extension of time in
which to perform any act required or allowed to be done at
or within a specified time by this title or by‘o;der of the
Commission or tﬂe.pfesidipg officer, shall be by motion
in writing, timely filed with the Commission,-statiné the
facts on which the application rests, except that during the
- course of a proceeding, such requests may be made by oral
motion.ip the.heaneng'before the Commission or the presiding
officer.

(1) Only for good cause shown, will requests
for continuaﬁée be considered. . Such requests should be
- submitted at least five (5) days prior to the hearing date.
(c) Subsections (a) and (b) supersede l-Pa. Code

§31.15 (relating to extensions of time).

- 12 -



§1.16é ‘Issuance of Decisions-or Rulings on Exceptions .
By Presiding Officers. - :
In computing any period involving the issuance of
a decision .or ‘'ruling on éxceptions.by a presiding officer,
the -day éf the‘issu§n¢e or ruling shall be the date on which..
the Secretary mqils’cdpies of the decision to the participanpg,
The Secretary‘sﬁall clearly indicate on each decision and

]

ruling the date of the mailing.
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SUBCHAPTER C: REPRESENTATION BEFORE.THE COMMISSION

Section’

1.21 Appearance in person.

1.22 Appearance by attorney.

1.23 Other represeptaﬁion prohibited at hearings.
1.24 thice of appeafahce.

1.25 Form of .notice of appearance.

1.26 Contemptuous conduct.

1.27 Suspension>and disbarment.

§1.21 Appearance in Person.

(2a) An individual may appear in his own behalf in
any proceeding. In nonadversarial proceedings a member of
a partnership may represent the partnership, a bona fide
officer of a corporation, trust, or association may represent
the corporation, trust, or association, and an officer or
employe of another agéncy or.of a political subdivision may
represent the agency or political subdivision in presenting
any submittal to the Commission subject to this Chapter and
Chapter 5. All participants, except individuals appearing
in their own behalf and as otherwise provided in Chapter 56,
relating to stgndardstand‘billing practices for residential
utility service shall be represented in adversary proceedings

5.

only under §1.22 (relating to appearance by attorney).

(b) Subsection (a) is identical to 1 Pa. Code

§31.21 (relating to appearance in person).
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§1.22 . Appearance by Attorney.

(a) A person may be'repreSén;ed in any proceeding
by an attorney at law admitted to practice before the Supreme
Court of Pennsylvania, or, if a public utility regulatory
agency of another jurisdiction accords like pfivileges to
members of the bar of this Commonwealth, the highest court
of such other jurisdiction.

(b) Subsection (a) is identical to 1 Pa. Code

§31.22 (relating to appearance ‘by attorney).
§1.23 Other Représentation Prohibited at Hearings.

(a) A person shall not be represented at any
hearing before the Commission .or a presiding officer except:
(1) as stated in §1.21 (relating to appearance
in-person) or §1.22 (relating to appeérance by aftorney); or
(2) as otherwise pgfmitﬁed by the Commission
in a specific case.
(b) Subsection (a) is identical tovl Pa. Code
§31.23 (relating to other representation prohibited at

hearings).
§1.24 Notice of Appearance.

(a) When an individual -appears in his own behalf
 before the Commission or a presiding officer in a particular
broceeding which involves a hearing or an opportunity for

hearing, he shall file with the Secretary or otherwise state
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on. the record an address at which any notice or other written
communication required to be serveﬁ,upon him or furnished to
him.méyvbé sent.

(b) An attorney whose name and address appear in
a representative capacity on an initial pleading filed with
the Comﬁission or a presiding officer in a particulaf proceeding
which involves a hearing or an opportunity for hearing shall
be considered £6 have entered an appearance in that proceeding.
An attorney who enters. the matter -at a later stage of the
proceeding must file with the Secretary a written notice of
such appearance, which shall state his hame, addregs and
telephone numger and th name. and address of the person or
'persoué on whose behalf;he appearé. _Such notice shall be
served én all\participants-in the éroceeding.

(c) Any péf§on appéaring or practicing befoge the
Commissibn in a rep;§9entative'capacity may be -required to
file a power of attorney with the Commissib@‘showing his
authority to.act in such capacity. |

(d) Subsection (a)-(c) supersede 1 Pa. Code

§31.24 (relating to notice of appearance).
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§1.25 Form of Notice of Appearance.

(a) The form of Notice of Appearance is as follows:

COMMONWEALTH OF PENNSYLVANIA
B - . 'BEFORE THE -
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In the Matter of: -
[File, Docket
or other .
identifying No.:]
NOTICE OF APPEARANCE

Please enter my appearance ln the above -designated: matter on

. behalf of

I am authorized to accept service on behalf of said participant
in this matter.

[CHECK ONE]

[ 10n the basis.of this notice, I request a copy-of each
document hereafter issued by the Commission in this matter.

[ ]I 'am already receiving or have access to a copy of each
document issued by the Commission 'in this matter (alone, or
in a consolidated proceeding) and do not on the basis of
this notice require an additional copy.

- Signature

~ Name {(Printed)

P.0O.address

City, state and zlp code

Telephone Number
(including area code)

(b) Subsection (a) is 1dentlcal to 1 Pa. Code -

§31.25 (reldting to form of notice of appearance)
- 17 -



$1.26 Contemptuous Conduct.

(a). Contémptuous conduct at any hearing before
the Commission or a presiding officer shall be ground for
exclusion from such hearing and for suﬁmary suspension
without a hearing fof the duration of the hearing.
(b) Subsection (a) is identical to 1 Pa. Code

§31.27 (relating to cohtemptuous conduct) .
§1.27 Suspension and Disbarment.

(a) The Commission may deny, temporarily or
permanently, the privilege of appearing or prapticing before
it in any way to any person who is found by the Commission
after notice and opportunity for hearing in the matter:

(1) not to possess the ;equisite qualifications
to represent others;

(2) not to possess-the requisite technical
education, training or experience for. a particular'project
or type of project submitted for Commission approval; or

(3) to have engaged in unethical or improper
conduct before the Commission.

(b) For £hé purpose of subsection (a), practicing
before the'éommission shall include, but shall not be limitea
to:

(1) Transacting any business with the Commission.
(2) ' The preparation of any statement, opinion
or other paper by an attorney, accountant, engineer or other.

expert, filed with the Commission in any pleading, submittal
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o . : :
or other document with the consent of such attorney, accountant,
engineer or other expert.

(c) Subsections. (a) and (b) are identical to 1

Pa. Code §31.28 (relating to suspension and disbarment).
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SUBCHAPTER D: DOCUMENTARY FILINGS.

Section

1.31 Form of documentary filings generally.
1.32 Form of documents.

1.33 Incorporation by reference.

1.34 Single pleading or submittal covering more
than one matter.

1.35 Execution.
1.36 Verification.

1.37 Number of copies.
§1.31. Form of Documentary Filings Generally.

(a) Each application, petition, complaint, or
answer thereto or other similar document shall be .divided
into numbered paragraphs.

(b) Copies of all contracts, agreements, certificates,
permits, or other writings referred to in the épplication or
petition, shall be attached as exhibits. Cépies of writings
or orders: already of record with the Commission need not be
attached to the application.or petition if reference by
docket number is made'to the proceeding in which they were
filed.

(c) Pleadings, submittals, or other documents
filed with the Commission in any proceeding shall clearly

show the file number or similar identifying symbols, if any,
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and title of the proceeding before the. Commission. They
shall also show, in the title of the particular pleading,
submittal, .or other document filed,:the name of the person
in whose behalf the filing is made. If more than one person
is involved, a single name only need be included in the
title.

{(d) Subsections (a)-(c) supersede 1 Pa. Code

§33.1 (relating to titles)..
§1.32. Form of Documents.

(a) Typewritten. Pleadings, submittals, or o£her
documents filed in proceedings, iﬁ'not'printed, should be
typewritten on paper cut or folded to letter size, 8 to
8 1/2 inches wide by 10»1/2 to il inches long, with left-
hand margin not-;ess than 1 1/2 inches Qide and other margins
not less ghan 1 inch. 'The impression shall be on only one
side of the paper, unless there are more than four pages,
and shall be doublé spaced, except that quotations in excess
of a few lines shall- be singlg spaced and indented. Reproduced
copies will be accepted as type&ritten, if all copies are
clearly legible. f ‘

{(b) Printed. Pfinted documents shall not be less
than,lo-point‘type on ungléééd paper, -cut or f&lded so as
not to exceed 8 l/2finches wide by 11 inches long, with
inside margin not less than 1 inch wide, and with double-

leaded text and single-leaded, indented quotations.
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.

{(c) Binéing, Pleadings, submiﬁtals, and other documents,
other than correspéﬁdence, shall be stapled, fastened or
otherwise bound at the lefﬁ side only.

(d) Subsections (a)-(c) are identiqgl to 1 Pa. Code

§33.2 (relating to form).
§1.33 Incorporation by Reéference.

(a) Except as otherwise provided in subsection (b),
any documents on file with the Commission may be incorporated
by reference into a subsequently filed pleading, submittal,
or othér document. .A.documenﬁ may--be so incofporated only
by refe;ence to the specific document and to the prior
filing in which it was physically filed, not .to another
document which iﬂcorporates it by reference.

(b) No-.-document which has been 'on file with the
Commission.for~a peripd.of more than twenty years may be
incqrpdratedﬂby reference. in a .current document unless the
person filing the currgnt document first makeé iﬁquiry to
the Seéretaryfs office and'ascgrﬁains’tﬂat the earlier
document continues to be readily available in the active
records of the Commission. ‘

(c) Notwithstanding £he provisions of §l.33(a)
and (b), a party.or participant who incorporates by reference
any pleading, submittal, or other document shali provide a
copy of such document to each party or participant who
requests a copy thereof.

(d) Subsections (a), (b) and (c) supersede 1 Pa.

Code §33.3 ({relating to incorporation by reference).
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§1.34. Single Pleading or Submittal Covering More
Than One Matter.

(a) . Except as otherwise provided under this
Chapter and Chapter 5, a single pleading or submittal may be
accebted for filing with respect to a particular transaction
and one or more related transactions. Such acceptance. for
filing shall not affect the computation of fees under §1.43
(relating to filing fees).

(b) Subsection (a) is identical to. 1l Pa. Code
§33.4 (relating to single pleading on submittal covéring

more than one matter).
§1.35. Execution.

(a) 'Sigﬁa;ure. Except as may be otherwise ordered
or requested by‘the.Commission,:the-original copy.of each
pleading, submittal or other docpment shall be signed in ink
by the party in interest, or by his or its~attofney,'§s-
requiféd by Sﬁbsection (b), and shall show the office and
post office address of such party or attorney. All other
copies filed shall fully‘conform'thereto.

(b) Subscription.

(1) Pleadings, submittals, and other documents
filed Qith the Commission shall be subscribed by one of the
following:

| (i) the person filing such documents, and

severally if there is more than one person so filing;
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(ii) an officer if it is a corporation,
trust, association, or other organized group;.

(iii) an officer or employe thereof if it is
another ageﬁéy or a political subdivision, or other governmental
authority, agency or instrumentality; or

(iv) an attorney having autharity with respect
thereto. .

(2) Documents filed by any corporation,
trust, association, or other organized group, maf be required
to be supplemented by appropriate evidence of the authority
of the. officer or attorney subscribing such documents.

(c) Effect. The signature of the_pérson subscribing
any document filed‘with the Commission constitutes a certificate
by such individual that he-haé read the document being
subscribed and filed,. and knows the contents thereof; that
if executed in any representative capacity, the document has
been subscribed and executed in the éapacity specified upon
the document with full power and authority so to do; that
the contents are true as stated, except as to‘matters and
things, if any, stated on information and belief, and that
as to those matters and things, he believés tﬁem to be true,.

| (d) Subsections (a)-(c) are identical to 1 Pa.

Code §33.11 (relating to execufion).
§1.36. Verification.

(a) Verification shall mean a signed written

statement of .fact supported by ocath or affirmation or made
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subject to the penalties of 18 Pa. C.S. §4904 relating to
unsworn falsificaﬁion to .authorities. Each application,
petition, formal complaint, apd answer thereto shall be
personally verified by a party thereto or by an authorized
officer of such party if a cofporation or asséciation.
(b) Affidavits shall conform with the following:
(1) The form,fo; a natural person as applicaﬁt

is as follows:

AFFIDAVIT

(Affiant) being duly sworn
(affirmed) according to .law, deposes and. says that the facts
above set forth are true ané cdrrect (ofdare true and
correct to the best of his knowledge, information and belief)
and he e&pects gd be able to prove the same at any hearing

hereof.

(Signaturé of Affiant)

Sworn aﬁdisubscribgd.before me

this . day of S , 19

(Signaturé of official
administering oath)
(My Commission Expires)
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(2) The form for a corporation as applicant is as

follows:
AFFIDAVIT

(Affiant) being duly sworn

(affirmed) according to law deposes and says that he

is (Office of Affiant) of
(Name of Corpération);lthat he is authorized. to and does
make this affidavit for it; and that the facts set forth
above are true and correct {(or are true and correct to the

best of his knowledge, information and belief) and he expects

the said - (Name of Corporation) to be

able to prove the same at any hearing hereof.

(Siénature of Affiant)
Sworn and subscribed.before me

this day of : 19

(Signature of official
administering oath)
(My Commission Expires)
(c} Each applic&nt for motor carrier rights shall
include in his verification the following statement:
Applicant is not now engaged in any intrastate trans-
portation of property for compensation in‘this'Commonwealth
except as authorizedlﬁy the Pennsylvania Public Utility
Commission certificate or permit, and will not engage in the
transportation for which approval is herein sought, unless

and until such transportation is authorized by your Honorable

Commission.
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(d) -Any individual who shall execute any pleading,
submittal, or other document knowing that - it contains a
false statement and who shall cause or suffer it to be filed
~in the Commission shall be subject to prosecution for the
commission of a misdemeanor of the second degree in violation
of section 4904(a) of the Crimes Code (18 Pa. C.S. §4904(a)).
| (e) ‘Subsections:(a)-(d) supersede 1 Pa. Code

§33.12 (relating to verification).
§1.37. Number of Copies.

(a) Except as may be otherwise provided by statute
or ordered or requested ‘by the Commission, and except as
provided by §5.502 (relating to €filing and service of briefs)
at the time. pleadings, submittals, or‘documents other thaﬁ
correspondence are filed with the Commiséion, there shall be
furnished to the Commission an originai and two conformed
c&pies of such papers, including all exhibits, if anf;

(b) In the case of applications and petitions,
one of the copies filed with the Commission may be filed
without exhibits.

(cy 1In the case of complaints or petitions, where
‘more than one respondent is named, an 'additional copy of the
complaint or petition shall be filed for each additional
respondent.

(d) Subsections (a)-{(c), supersede 1 Pa. Code

§33.15 (relating to number of copies).

- 27 -



SUBCHAPTER E. FEES.

Section

1.41 Filing Fees.

1.42 Mode of payment of Fees.

1.43 Schedule of fees payable to .the Commission.
§1.41. Filing Fees.

(a)‘ A pleading, submittal, or other document for
which a filing fee is required to be charged shall. . be received,
but shall not be deemed to be filed, until the filing fee
required by statute or regulaﬁion has been paid.

(b) _Subsection (a) supersedes 1 Pa. Code §33.21

(relating to filing fees).
§1.42. Mode of Payment of Fees.

(a) All fees shall be paid by money order or
check made payable to the Comﬁonwealtﬁ of ‘Pennsylvania.
Cash is sent at the risk of the sender.

(b) Subsedtion (a) supersedes 1 Pa. Code §33.22

(relating to mode of payment).
§1.43. Schedule of Fees Payable to the Commission.

(a) Fees for services. The fees for services
rendered by the Commission are, as follows:

Description . Fee

(in dollars)
v ) :

Copies of papers, testimony and records 0.75
per page :
Certifying copy of any paper, testimony, 2.00

or record
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ﬁiling'each;éecurities certifieate- 10.00

Plllng each. appllcatlon for a certlflcate, 125,00
permlt, or license

. (b) Fees'fer ﬁeeting. The fees fixed by section 317
of the act relating to fees for serv1ce rendered by the Commission
to be charged and collected from publlc utilities for the.
testing of their instruments of precision and measuring
epparetus are as foilows:

Description. . ~ Fee
. {in dollars) -

Testihg each watthour meter . _16.60
Testing'each indicating instrument ©10.00
Testing each instrumént transformer | 10.00
Testing each standard cell 5.00
Testiﬁg each srendard resistance 10.00
- Testing each'potenriometer - 50.00
Testing’eaeh'gas meter.prover . 35.00

Testing each'calorimeter tested at the
gas company's plant , : 35.00

Testing each calorimeter tested at the
commission laboratory 10.00

Each water: meter testing apparatus tested .
at the company's plant 15.00

Fach water meter,tested at the com- .
mission laboratory : , ©3.00

(c) Condensation and steam flow meters. The
schedule of fees for testipg condepsatioﬁ and steam flow
meters is as follows:

(1) Forlcondensation.meters having
an outlet not exceeding two inches - $5.00.
(2) For condensation meters having

an outlet in excess of two inches - $10.00.
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(3) For steam flow meters - $25.00.

(4) Upon the receipt of complete specifi-
cations, the Commission will determine the fees
fér teéting,those meters so-located that the cost
ié out ‘of proéortion;to the fee specified or
those not- included in tﬁe classification set
forth in this subsection:

(d) Water meters. The schedule of fees for
testing meters is as follows:

(1) Fof each water meter having an
outlet not egceeding'one inch - $5.00.

(2) Fof other water meters having
an outlet not exceeding two inches - $10.00.

(3) Rates for testing other meters,
including those which are so'.located that the
cost is out of proportion to the fee specified,
will be furnished. by the Commission upon the
receipt of completé specificétibns.

(e) Subsections (a)-(d) supersede 1 Pa. Code
§33.21(b) (relating to filing fees) and 1 Pa. Code §33.23

{relating to copy fees).
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SUBCHAPTER F. SERVICE OF DOCUMENTS.

Section
1.51. Instructions for service and notice.
1.52. Service generally.

" 1.53. Service by the Commission.
1.54. Service by a participant.
1.55. Effect of .service on an attorney.
1.56. Date of service.
1.57. - Proof of Service.
1.58. Form of Certificate of Service.
1.59. Number of copies to be served.
§1.51. Instructions for Service and Notice.

Upbn receipt of: any application or initial petition,
the Secretary of the Commission will instruct the applicant
or petitioner concerning the required service.and public

notice.
§1.52. Service Generally.

(a) When service is effected by mail, tﬁe first
class mail shall be utilized, except that service of a
petition under §3.391 (relating to.arbitration of claims for
billing and collecting services), and service of a cdhp;aint
under Section 702 of the Act {(relating to service of complainé

on parties) shall be by registered or certified mail; return

receipt requested.
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(b} Section 1.55 (relating to effect of service
upon an attorney) shall not be applicable to service under
§3.381 (relating to applications for transportation of
persons) .

(¢c). Subsections (a) and (b) supersede 1 Pa. Code
§33.32 (relating to service by participant).and §33.33

(relating to effect of service upon an attorney).
§1.53. Service by the Coﬁmission.

(a) Orders, notices, and other -documents origi-
nating with the Commission, including all forms of Commission
action and similar process, and other documents designated
by the Commission for this purpose, shall be served by the
Commission by mail,léxcept when service by another method
shall be specifically required by the Commission, by mailing
a copy ;hereof to the person to be served, addressed to the
person or persons designated in the initial pleading, submittal
or notice of'appgarance at ‘his or its-'principal office or
place -of business. When service is not accomplished by
mail, it may be effected by anyone dﬁly authorized by the
Commission.

(b) Subsection (a) is identical to 1 Pa. Code

§33.31 (relating to service by the agency) .
§1.54. Service by a Participant.
(a) Except as provided for in §1.54(b), all

pleadings, submittals, briefs, and other documents, - filed in
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proceedings pending before the Commission, when filed or
tendered to the Commission for filing, shall be served upon
all participanﬁs in the proceeding and the presiding officer,
if one has been assigned. Such service shall be made by
delivering iﬁ person or by mailing, properly addressed with
postage prepaid, the requisite number of copies to each
participant as provided in §1.59 (relating to number of
copies).

(b) In a proceeding in which onl& some of the
participants participate actively, the active participants,
with the authorization of the presiding officer; may serve
-such documents upon the other active participants and to
such inactive,participants as state of record or request. in
writing that they wish to be served.

(c) Subsections-(é) and (b) supersede 1 Pa. Code

§33.32 (relating to service by a participant).
§1.55 Service on Attorneys.

(a) -In any proceeding where an attorney has filed
a pleading or submittéi on behalf of a client or has entered
an appearance pursuant to §l1.24(b) (;elating to notice of
appearance) , Any notice or other w;itten communicaﬁion
required to be 'served upon or furnished to the client shall
be served upon or furnished to the attorney - or one of such
attorneys if the client.- is represented by more than one

attorney - in the same-'manner as prescribed for his client.
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(b) When any participant has appeared by attorney,
service upon such attérney shall be deemed service upon the
. participant and separate service on the participant may be
omitted.

(c) Subsections (a) and (b) supersede.l Pa. Code

§31.26 (relating to service on attorneys).
§1.56. Date of Service.

(a) The date of service shall be the day when the
. document served is deposited in the United States mail, or
is delivered in person, as the case may be.

(b) Subsection (a) ié identical to 1 Pa. Code

§33.34 (relating to date of' service).
§1.57. Proof of Service.

(a) There shall accompany and be attached to the
original of each pleading, submittal, or other document
filed with the Commission when service is-‘required to be
made by the parties, a certificate of service in the form
prescribed by §1.57 (relating to form of certificate of
service). All other copies filed shall be fully conformed
thereto.

(b) Subsection (a) supersedes 1 Pa. Code §33.35

(concerning proof of service).
§1.58. Form of Certificate of Service.

I hereby certify that I have this day served a

true copy of the foregoing document upon all parties of
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record in this»proceeding'in-accordance with the requirements
of §l.54 (rel&ting.to service by a participaﬁt).

Dated this ~day of . ¢ 19

) (SignatﬁreT
Counsel -for

Thi§'seétion supersedes 1 Pa. Code §33.36 (concerning certifi-

cate of service)..
§1.59. Number of Copies to be Served.

(a) One copy of each document shall. be served on
the.presiding-dfficér if one‘has been designatéd..
(b) The following number of copies of documents
shall be serQed'on eaéh'other partiéipant in:a proceeding:
(1) Briefs - two copies.
(2). All -other documents - one copy..
(c) Subsections (a) and (b) supersede 1 Pa. Code

§33.37 (relating to number of copies).
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SUBCHAPTER G. MATTERS BEFORE OTHER TRIBUNALS.

Section

1.61.  Notice and filing of copies of. pleadings before
other tribunals.

1.62. Filing and record of securities certificate.

§l.6l. Notice and Filing of Copies of Pleadings Before
Other, Tribunals. .

- (a) When proceedings relating to matters over which
the Commiséion may have jurisdiction are filed with ény
Féderal or state court or other public utility regulatory
body by any party subject to' the act, either an appropriate
application or petition, or notice of such proceedings and
copieg of the material pleadings filed therein, shall be
filed simult;neously with the Commission in order that it
may have suffiqient notice and time for proper consideration
of the mattersﬁﬁithin its jurisdiction.

(b} Any public utility subject to the jurisdiction
" of the Commission which files a petition -under Chépters 7,
9, 11 or 13 of the United States Bankruptcy Code (11 U.S.C.
§101 et seq.), its supplements and amendments, or against
which such petition is filed, shall, within ten days of the
filing thereof or notification of‘such filing, file a copy
of such petition with.the Commission:

(c) Any public utility which is subject to the
regulatory jurisdiction of the Commission, that becomes a
debtor- under 11 U.S.C. §101 or its trustee in bankruptcy,

shall file any plan of reorganization affecting it with the
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Commissiqn within ten days after the debtor, or its trustee in
bankruptcy, has filed the plan or has received notice that

the plan has been filed with the court. For the purpose of
enabling.the Commission to suggest amendments or offer
objections to the plan, the Commission will héld such hearings
and require the debtor or its trustee in banﬁruptcy to

furnisp such information as the Commission deems advisable.

{(d) Any public utility which is subject to the
regulatory jurisdiction of the Commission, or its trustee in
bankruptcy, shall file a petition for Commission approval of
any'redrganization plan as to the public interest therein
and the fairness thereof, accompanied by a cbpy of the plan
within ten days after the debtor has filed the plan, its
supplements and amendments, or has received notice that the
plan has been filed with the court.

(i) The petition shall contain a concise statement
of the relevant facts and shall set forth the grounds upon
which Commiséion.approval_should be granted.

(idi) If the reoréanization plan comprehends the
issuance of new securities or a change in the terms and
cpnditioﬂs of securities already outstanding,  the record
shall be developed to show the same information which the
Commission requires in securities certificates. -

(iii) If the reorqanizati&n plan contemplates the
abandonment of service, said petition shall include an

application under Section §1102(a) (2).



{(iv) Thé.Commission will make a finding and certify
its approval‘dr disapproval of the plan to the Bankruptcy |
Court in which the petition is filed.

§1.62. Filing and\Reéord of Securities- Certificate in

Bankruptcy Proceedings.

After final approval of any plan by the Bankruptcy
“Court, but before issuing or changing the terms and conditions
» of any securifies)Athe debtor or its successor shall file
with the Commission a securities certificate in respect to
such issuéﬁce or change. Development of a record in such.
proceeding, however, may be unnecessary, if the petition
contains a stipulétion that .the record in any previous
proceeding relating to the plan ﬁay be considered by the

Commission in passing upon the securities certificate. -



SUBCHAPTER H. PUBLIC ACCESS TO COMMISSION ' RECORDS.

Section

1.71. Statement of Objectives.

1.72. Formal case files.

1.73. ,Fiscal Rec&rds.

1.74. Disclosure of other documents.

1.75. Review of staff determination.

1.76.. Tariffs, minutes, and annual reports.
1.77. Exceptions.

§1.71. Statement. of Objectives.

It is the intention of the Commission to establish
a records maintenance system which allows for the greatest
degree of public access to Commission documents that is
consistént with the exercise .of the functions of the Com-
mission under the Public Utility Code (66 Pa.C.S. §§101-
3315). A system is hereby created to meet that objective
and to give public notice of which classes of“documents are
available for inspection. This system provides a predictable
standard,jwhich nevertheless permits the: Commission to take
cognizance of the circumstances of individual requests for

documents which may militate in favor of or against disclosure.
§1.72. Formal Case Files.

(a) ‘Format; Format for filing records in formal

cases shall conform with the following:
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(1) The files for formal cases initiated prior to
May 15, 1977, shall contain a Records, Correspondence, and
Testimony Folder.

(2) The files for formal cases initiated on or
after May 15, 1977, shall contain a Document, Report and
Testimony Folder. ‘

(b)- Contents. Contents of folders in formal
cases shall conform with .the following:

(1) Formal cases initiated prior to May 15, 1977
shall conform with the following:

(i) Testimony Folder. -This folder shall
contain hearing trénscripts aﬂd-exhibitSy depositions, res-
ponses to interrogatories, admissions, and all other information,
not otherwise confidential, which is obtained through formal
discovery processes.

(ii) Record Folder. This folder shall contain
all formal filings in a case, ineludihg but not limited to,
- complaints, petitions, answers, réplies" motions, briefs,
and.requests for procedural or interim orders and opinions.
(1i1) Cérrespondence Folder. This folder
shall contain staff‘réports, acknowlédgments;_proofs of
service, and all other documents not"covered by subparagraphs
(i) and (ii) of this paragraph.
{2) Formal cases initiated on or after May 15,

1977 shall conform with the following:
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(i) Testimony Folder. This fslder shall
contain in all respects the same material as described in
subsection (b) (1) of this section.

(ii) Document Folder. This félder shall con-
tain all formal filings in a case, inclﬁdihg but not limited
to, complaints, éetitions, answers, replies, motions, briefs,
and requests for procedural or ‘interim orders and‘opinions. In
addition, it shall contain all correspondence from or to the
Commission except for staff reports, investigative materials,
and all other material no£ subject to the disclosure requirements
of the Commission.

‘ (iii) . Report Folder. ‘This folder shall con-
tain staff reports, investigative materials, and all other
material not subject to the disclosure requirements of the
Commission.

(é) Access. Access to files in formal cases
shall. conform with,thewfollowing:

- {1) The Record and Testimony Foiders for cases
-initiated prior. to May 15, 1977, shall be available for
inspection upon request made to File Room personnel during
normal Commission business hours.

(2) The Document and Testimony Folders for cases
initiated on or after May 15, 1977, shall be available for
inspection upon reqﬁest made to File Room personnel during

normal Commission business hours.
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i3) Material contained .in the Correspondence
Folders of formal cases'initiated prior to May 15, 1977,
shall be available for inspection if such material would
otherwise have qualified for placement in the Document
Folder, as described in subsection (b)(Z)kii) of cases
initiated on or after May 15, 1977. Such inspection shall
be subject to the procedures outlined in subsection (d4).

(4) The material contained in the Report Folder
of cases initiated on or after May 15, 1977, shall not be
- available for public inséection except as described in §1.74
(relating to disclosure of other documents). |

(d) Procedures. Procedures for review of Correspondence
and Report Folders shall conform with the following:

(1) Correspondence Folders. Review procedﬁres
for Correspondence Folgers shall be as follows:

(i) Any person dééiring access to a Corres-
pondence Folder of a formal case may request File Room
personnel for a review.of the file to determine which material
contained therein may be released for inspection.

. (ii) Such review shall be made and the re-
questor notified within 30 days.
(iii) If dissatisfied with the results of the
first review, the requestor may ask that the documents
removed from the Correspondence Folder before it was given

to him be reviewed again.
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(iv) A like 30-day period shall apply to this
second request %or review.

*(2) Report folders. Review .procedures for
Report Folders shall be as follows: |

(i) Any person may request File Room personnel

for a review of particular documents or for a specifically
defined portion of the Report Folder to determine whicﬁ, if
any, material contained in such folder may be released for
inspection.

(ii) Such review, except for good cause,

shall be made and the requestor notified within 30 days.

§1.73. Fiscal Records.

(a) - Except as provided in subsection (b), any
account, voucher, or contract dealing with the receipt or
disbursement of funds by the Commission or its acquisition,
use or disposal of services or supplies, materials, equipment,
or other property shall be available during normal Commission
business hours. upon request made to the Public Utility
Commission Fiscal offibe,

(b) No.fiscal record, nor any unseverable part
thereof, which contains material exempted from the disclosure
requirements :provided in the Right-to-Know Law (65 P.S.
§§66.l—66.4).or-which otherwise presents a substantial need

for nondisclosure, shall be available for public inspection.
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§l.74. Disclosure of Other Documents.

For any documents not made public by the regulations
under this heading or by statute, access may be had only
upon petition of the requestor made to and granted by the

Commission.

§1.75. Review of Staff Determination.

When advised by a staff member that no further
staff review of the request for review is possible, the
requestor may petition the Commission for review as to any

specific or definite class of documents.

§1.76. @ Tariffs, Minutes.of the Public 'Meeting, and Annual
Reports.
. Tariffs, minutes, and annual reports shall be
available for public inspection upon request to the Office

|
of the Secretary during normal Commission business hours.

§1.77. Exceptions.

For good cause the Commission may extend the time
limits applicable to requests for access to documents; or,
in the case of documents displaying no need for confidentiality,
or, conversely, documents‘containing infofmation which the
Commission considers improper for public inspecfion, the
Commission may direct the appropriate treatment‘thereof,
notwithstanding contrary provisions in §§1.7171.77 (relating

to public access to Commission Records).

- 44 -



SUBCHAPTER I. AMENDMENTS AND WITHDRAWALS OF SUBMITTALS. -

Section

1.81. Amendments.

1.82. Withdrawal or termination.
§1.81. Amendments.

(a) An amendment to any submittal or pleading may be
tendered for filing at any time and shall be deemed filed as
of the date of tender unless the Commission shall otherwise
order.

(b) Subsection (a) is identical to 1 Pa. Code

§33.41 (relating to amendments).
§1.82. Withdrawal or Termination.,

(a) A party which desires to terminate an uncontested
matter or proceeding before final decision by the Commission
or otherwise desires to withdraw a submitﬁal.or pleaaing shall
file a motion for leave to withdraw the appropriate document.

If no participant objects to the motion within ten (10) days,
the matter shall be stricken. ‘

(b) Withdrawal of pleadings in contested proceedings
shall be governed by the provisions of §5.94 (relating to
withdra&al of pleadings).

(c) Subsections (a) and (b) supérsede 1 Pa. Code

§33.42 (relating to withdrawal or tefmination).
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SUBCHAPTER J. DOCKET,
" section -

1.86.. Docket.
§1.86. Docket.

(a) The Secretary will maintain a docket of all
proceedings, and each .proceeding ‘as initiated-shall be
assigned an apgropriate designation. Tﬁe docket shall be
available for inspection and copying by the public dﬁfingﬂ;
thé Commission's office hours insofar as consistent with-the
proper dischargelpf,the"dut;eg of the Commission.

(b) :Subseqti§n (a) is identical to 1 Pa. Code’

§33.51 (relating to docket).
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SUBCHAPTER K. WAIVER OF RULES

Section
1.91. Applications for waiver of formal requirements.
§1.91. Appliéatidns for Waiver of Formal Requirements.

(a) Pleadings, submittals, or other documents
which are subject to rejection under §l1.4 (relating to
filings generally) may be accompanied by a request, pursuant
to §5.43 (rélating to petitions for issuance, amendment,
waiver, or répeal of regulations) for waiver of, or exception
to, any provision of this Chapter or Chapters 3 or 5 or any
regulation or .requirement with which the document tendered
ié in conflict or does not conform. Such request shall show
the nature of the waiver or exception desired and set forth
the reasons in sugporﬁithereof, Unaccéptable filings may be
returned by the Commiséion with an indication of the deficienceé
+thereof and the.reasons for nonacceptance and return.

(b) Unless the Commission shall expressly so
order, acceptance féf filing shall not waive any failure to
comply with these rulés;.the Commission's regulations, or
any other applicable requiremeﬁfs, and such failure may be
céuse for striking all or an& part of such filings.

(c) Subsections (a) and (b) are identical to 1 Pa.

Code §33.61 (relating to waiver of formal requirements).
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SUBCHAPTER L. UNOFFICIAL STATEMENTS AND OPiNIONS

Section

1.96. Unoffiqial Statements and Opinions by Commission
Personnel :

§1.96. Unofficial Statements and Opinions by Commission

Personnel.

For reasons of sound administfation, statemegts in -
opinions of the Commission or a presiding officer which'are
not necessary to the deciding of the. case; and informal
opinions, whether. oral or written, expressed by Commissigqprs,
presiding offigérs, légal counsel, employes or representatives
of the Commission are only considered as aids to the public,
do not have‘fhe force and effect of.iay'or legal determinations,
and are not binding upon tﬁe Commonwealth or‘tbe Commission.
Such informal opinions are subject to withdrawal or change
at any time to conform witﬁ new or different interpretations

of the law.
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CHAPTER 3 - .SPECIAL. PROVISIONS
SUBCHAPTER A. SPECIAL COMMISSION ACTIONS

EMERGENCY RELIEF
" §3.1. . Definitions.

The following words and terms when used in. this
sUbdhapter shall have the following meanings.unleés the context

clearly indicates otherwise:

Emergency - A situation which presents a clear

and present danger to life or property.

Emergency order - An ex parte.order issued by é
single Commissioner, the Commission or the Commission's
Director of Operations d;rectly affécting the p§rsonal or
properti rights of a person or corporation and issued in

response to an emergency.

§3.2. Issuance of emergency orders.

(a) To the.e#tent:practicable, (1) applications for
emergency relief shall be in the form of a petition as set
forth in §5.41 (relating to Petitions generally), (é).shall be
supported by affidavits verifying facts which establish the
existence of an emergéncf and (3) shall be served on all persons
directly affected by the application.

(b) In situations where there is an actual or declared
emergency the Chairman, a Commissioner, and the Commission's
Director of Operations have the authority to issue an emergency

order.
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§3.3. Form of emergency orders.

(a) All emergency orders shall be issued in writing
with copies to all Commissioners, to-the Director of Operations
and to the Secretary of the Commission.

(b) Emergency orders shall be served on all persons

or corpbrations directly affected by the order.

§3.4. Hearings on emergency orders

Upon application by a person .or corporation agéinst whom
an ‘emergency order is isgued, an expedited hearing before a pre-
siding officer shall bé c&nducted within-5 days to determine
whether or not the emergency order shall remain in effect. The
presiding officer shall take into account the irreparable harm,
if any, which staying or continuing the emergency order would
cause to the public interest or the. persons or corporations
directly affected.and the likelihood .that the emergency order
will be ratified by.the Commission. If the emergency order is
‘'issued by a single Commissioner or the Director of Opérations,
the presiding officer shall have the authority to stay the effect
of the order until the next scheduled public meéting. If the
emergency order is issued by theiCommission, the decision of
the presiding officer shall constitute.an initial ‘decision to’
be acted upon by the Commission at its next scheduled public

meeting.



§3.5. "Ratification of emergency orders.

All emergency orders issued by a single. Commissioner .
or the Director of Operations shall be -ratified, modified or
rescinded by the Commission. at the .next scheduled public meeting.

after issuance of the order.

§§3.21 - 3.97 -1These sections are deleted and reserved. See
52 Pa. Code Chapter 1 for material previously covered by these

sections.



SUBCHAPTER B: INFORMAL PROCEEDINGS.GENERALLY
§3.101. Municipal Contracts.

No formal application need accompapy-municibal contracts
,fiiédiunder Section 507 of the»Act relating .to, contracts between
pubiic'utilities and municipalities, but an. executed copy or
reproduction copy of such contrayt'and.two additional copies shall

be filed with the Coﬁmission dt'least,BOWdays prior to

the effective date of the contract.

‘§3.1924 Reserved.

§3.103. Reserved.
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INFORMAL COMPLAINTS

3.111 Form and Content of Informal Complaints

(a) Informal_complaints-may be by letter or other
writing. No form of informal complaint is. suggested, except
as set forth in Chapter 56 (relating to standardsfaﬁd'billing
practices for residential utility service), but in substance the
letter .or other writing must contain the essential.eléments of a
formai complaint as specified in §5.21 (relating to formai
complaints generally).. Only one copy of an informal .complaint
need be filed. It may include sdppofting-papers.

(b) Subsection (a) supersedes 1 Pa. Code §35.5

relating to form and content of informal complaints.

§3.112. Action on informal complaints.

(a) Upon receipt of an informal.comblaint, except as
set forth in Chapter 56 (relating to standards and billing
practices for -residential utility sérvice, the Commission shall
transmit a copy or a statement of the substance“thereof to each
person regarding whom the complaint is made in.an endeavor to
have it satisfie?. The filing or withdrawal of an informal
complaint is without prejudice to the right of complainant to
file and prosecute a formal complaint.

(b) Upon the‘completion of the Commission's investi-
gation of an informal complaint, the complaint and documents

describing the action taken on the complaint shall be part of



the public recofa‘and shall be accessible to the public in
accq;dance wi;ﬁ Subchapter H, relating to public access  to
Commission recgrds, | |
(c)~ Subsections (a) andf(b) sﬁpersede 1 Pa. Code
§35.6 (relating £6-coprespondenée handling of informalucom—
‘piaints) and §35.7. (relating to.discontinuance of informal

complaints without prejudice).

§2.121 - 3.151 - These sections are deletgd‘and reserved. See

52 Pa. Code Chapter 5 for materials previousl§ covered by these

sections.



POLICY STATEMENT ON PUBLIC INPUT HEARINGS

i.§3.161.g Reserved.

§3.162. Reserved.

§§§.181 - 3.321 - These sections are deleted and reserved.
See 52 Pa. Code Chapter 5 for materials prebiously covered by

these sections.

§§3.351:.--3.354 - These sections are deleted and reserved.
See 52 Pa. Code Chapter 1 for materials previously covered by

these sections.
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CHAPTER 5. FORMAL PROCEEDINGS

Subchapter A. PLEADINGS AND OTHER PRELIMINARY MATTERS

§5.1. -Pleadings allowed.
(a) The pleadings in an action before the Com@isgion.
shall include all of the following:
(a) application and protest
(b) formal complaint and an answer
(c) order to show cause and .an answer
(d}) ‘petition and an answer
(e) preliminary motions.
(b) Any pleading except a preliminary motion may
be .subject to a preliminary motion és set forth in §5.101

relating to preliminary.motions.
APPLICATIONS

§5.11. Applications generally.

(a) Kpplications for authorization or permission
filed with the Commission shall conform to the requirements
of this subchapter. 1In addition to the requirements.of this
subchapter, appiicétiops for certificates of public convenience
or permits for' contract. carriers.should conform to the
requirements of §3.551 (relating to official forms).

(b) Subsection (a) supersedes l..Pa. Code §35.1

relating to”aﬁplications generally).



§5.12. -Contents of'applications.'

(a) Where a form is not provided .in §3.551 (relating
to official forms), applications shall conform to the prqvisions
of this section. All applications shall be in writing,
shall state clearly and concisely the auéhorizétion or
permission sought, shall cite by appropriate reference the
statutory provisions or-other authority under which the
Commission authorization or permission is sought, and shall
set forth, in the order indicated, the following - unless
otherwise provided. by this subchapter for'thé specific type
of application involved:

(1) The exact legal name of the applicant,
and, if the applicant is a corppration, trust,. éssociatidn,
or other entity, the jurisdiction under the laws of whichl
the applicant was created or organized and the location of
the principal.place of Quéiness of the applicant.

(2) . The name, title, and post office address
of the person to whom correspondence or communiqations in
regard to the application are to be addressed. - The Commission
will serve, where réquired, all notices, orders, and other
papers upon the person so named, and such service shall be
deemed to be service upon the'applicant.

(b) - Subsection (a) supersedes 1 Pa. Code §35.2

(relating to. contents of applications).



§5.13. Applications for construction.or alteration of
crossings.

(a) Applications for coustrucfion,'reldcation,
alteration, protection or abolition of a crossing under
Section 2702 of the Act (relating to.construction, relocation,
suspension, and abolition of crossings) shall comply substan?ially
with the requiréments as to crossing complaints.as set forth
in'§3.361 (relatingfto crossing complaints).

(b) Plans:submitted for the relocation, alteration,
protection or abolition of any crossing. complained against
shall be accompanied. by the names and post office addresses
of thé record owners of all property necessary to be acquired
in the execution thereof, and shall, when directed by the
Commission, be supplemented by a desc;iption.by metes and

bounds of all property necessary to be acquired.

FORMAL COMPLAINTS

§5.21. Formal complaints generally.

(a) Any person complaining of any act or thing done or
omitted to be donéfby any person subject to the jurisdiction
of the Commission, in violation, or claimed violation of any
law-which the Commission has jurisdiction to administer, or of any
regulation or order of'the,Commission,'may file a formal complaint
with the Commission.

(b) If the complaint relates to a provision in a
tariff, regulation, report or other similar document on file
with the Commission as a matter of public record, the document

should be identified.



(c) A copy of the complaint must .be served by the
Commission, by Certified Mail,'upon the respondent.
'(d)” Subsections (a) through (c) supersede 1 Pa.

Code §35.9 (relating to formal complaints generally).

§5.22. Contents of formal complaint.
(a) Each formal complaint shall set forth all of
the following:

(1) The name and address of the complainant
and the attorney, if any, of the complainant. .

(2) The name and address of the respondent
complained against and the nature and character of its
business.

(3) The interest of the complainant in the
subject matter.

(4) The act or thing done or omitted to be
done or about to be done or omi£ted'to be done by the respon-
dent in violation, or claimed violation, of any law which
the Commission has jurisdiction to administer, or of any
regulation or order of the Commission.

(5) A clear statement of £he relief sought.

(b) Complaints by a public utility or other
pefson or corporation subject to the Public Utility Code
against any regulation or order of the Commission, which the
complainant'is or has been required to observe or carry into
effect, shall be substantially in the form prescribed by

subsection (a) of this section and reference shall be made

T



to the particular. regulation or order or part thereof complained
aéainst and shall quote the pertinent portions thereof.
(c) Subsections (a) and (b).supersede 1 Pa. Code

§35.10 (relating to form and content of formal complaints).

§5.23. Joinder of formal complaints.
(a) Two or moré‘complainants may join in one
complaint if they are complaining against 'the same respondent
vor réspondents, and if the subject matter and relief sought
is substantially the same.
(b) Subsection (a) supersedes 1 Pa. Code §35.11

" {relating to joinder of formal complaints).

§5.24. . Satisfaction of formal coﬁplaints.'

~(a) If-thenrespondent satisfies a formal complaint
either before or after@heariﬁg, a statement to that effect
signed by the complainant shall be filed with the Commission
setting forth that the complaint has been satisfied ahd that
the complaint is withdrawn. Except as requested. by the
parties, the presiding officer shall not be required to
render a decision upon the satisfaction of a complaint.

{b) In lieu of the statement set forth in (a), the
respondent may certify to the Commissionithat it has satisfied

the complaint and that the complainant has acknowledged

satisfaction to the respohdent. In such case, the respondent



.shall'serve a copy of its Eertificatioh upon the comblainant.
Unless complainant objects to the certification within ten (10)
days of its»filiqg, the complaint shall be withdrawn.

(e} Subsections (a);and (b) supersede 1 Pa. Code

§35.41 (relating to satisfaction of complaints).

ORDERS TO SHOW CAUSE

§5.31. Order to show cause.

(a) Whenever the Commission- desires to institute
a proceeding against any person under statutory or other
authority, the Commission may commence such action where
appropriate by an order to show cause setting forth the
grounds for such action. Such order will contain a statement
of the particular matter about which the Commission is
inguiring, which shall be deemed to be tentative and for the
purpose of framing issues for consideration and decision by
the Commission in the proceeding, and the or&er will require
that the requndentfnamed respond in writing as provided.in.
§5.64 (relating to answefs to orders'to show cause).

(b) Subsection (a) is ideﬁtical to 1 Pa. Code

§35.14 (relating to orders to show cause).

PETITIONS

§5.41. ~ Petitions generally.
(a) PetiFions for relief, under any provisions of
the Public Utility Code or other statute that the Commission

administers, shall be in,writing, shall state clearly and



concisely the g;ouﬁds of interest of the petitioner in the
subject matter, the facts relied upon, and the relief sought.
Petitions to intervene shall conform to the requirements of
52 Pa. Code §§5.71-5.76 (relating:tb intervention).

(b) Subsection (a) supersedeé‘l Pa. Code §35.17

.{(relating to petitions generally).

§5.42. Petitions for declaratory orders.

(a) Petitions for thelissuance,'of a declaratory
order to terminate a controversy or remove uncertainty,
shall state clearly and Eoncisely the controversy or uncertainty
which is the subjéct of the petition,_shall cite the statutory
provision or other authority involved and shall include a
complete statem?n; of the facts and grounds prompting the
petition, together with a full disclosure of the interest of
the petitioner.

(b) A copy 6f‘the petition shall be served on the
Office of Consumer Advocage, all persons directly affected and
én other parties whom petitioner believes will be affected by the
éetition. Such service shall be evidenced with a certificate
of service filed with the petition.

(c) Copies shall also be served in compliance with
‘Commission direction.

| (d) Subsections:(a) through (c) supersede 1 Pa. Code

§35.19 (relating to petitions for declaratory orders).



§5.43.° Petitions for issuance, amendment, waiver, or
repeal of regulations. ‘

“ (a) AJpeﬁition to the Commission for the issuance,
amendment, ﬁaiver, or repeal of a regulation shall set forth
cleérly'and concisely the interest of tﬁe pétitioner‘in the
subject matter, the specific regulation, amendment, waiver,
or repeal requested, and shall cite by appropriate reference
the statutory provision or other authority therefor. Such
petition shall set forth the purpose of, and the facts
claimed to constitute the grounds requiring such regulation,
amendment, waiver, or repeal. Petitions for the issuance or
amendment of a regulation shall incorporate the proposed
regulation or amendment.

(b). Subsection (a) is identical to 1 Pa. Code

'§35.18'(re1ating'to petitions for issuance, waiver or repeal

of regulations).

§5.44.  Petitions for appeal from actions of the staff.

(a) Unless ofherwise prqvided in this part,
actions taken by a subordinate officer, other than a hearing
officer, pursuant to authority delegatéd by the Commission
may be appealed to the Commission by filing a petition
within ten days after’sprvice of notice of such action,
unless a different time period is specified herein or in the
Act. | A

(b) ‘Subsection (a) supersedes 1 Pa. Code §35.20

(relating to appeals from action of the staff) .



PROTESTS

§5.51. Protest to an application.

- (a) Any person objecting to the approval of an
application under consideration by the Commission may file a
protest to the application.

(b) Subsection ‘(a) superéedes 1 Pa. Code §35.23

(relating to protests generally).

§5.52. Content of a protest to an application.

(a) A protest to an application shall on its face
set out clearly and concisely the facts from which the
allgged interes£ or right of the protestant can be determined,
the grounds of the protest and the facts establishing
protestant's standing to protest.

({b) Any person objecting"té'the approval of an
application shall file with the Secretary of the Commission
and serve upon the applicant and applicant's attorney, if
any, a written protesf to that‘application:which shall
conform with the requirements of §3.381(c) (1) (relating to
applications for transportation of property and persons).

(c)' Upon the filing of a timely protest, the
' protesﬁanf shall be permitted to participate in the proceeding
as a party.

(@) Motioﬁs in regard to protests shall be in
accordance with §§5.101-103 (relating to motions).

(e) Subsections (a)-(d) superseae 1 Pa. Code

§35.24 (relating to effect of protest).



§5.53. Time of filing.
A protest shall be filed within the time specified
in §3.381(d) (relating to applications for transportation

of property and persons).

§5.54. Failure to file a protest to an .application.
If no such protest is filed with the Commission on

or before the date specified'in the Pennsylvania Bulletin,

the Commission may, in its diséretion, take such action as
specified in 52 Pa. Code §3.381(e) (relating to applications

for transportation of property and persons).

ANSWERS

§5.61. Answers to complaints and petitions.

(a) Answers to complaints and petitions, shall be
filed with the Commission within 20 days after the date of
service, unless a different time is prescribed‘by law or by
the Commission.

(b) The answer to a complaint shall set forth, in
paragraphs numbered ‘to cofrespond Qith the complaint, the
facts upon which the respondent relies. All answers shall
be in writing, and so. drawn as fully and completely to
advise the parties and the Commission as to the nature of
the defense. ' They shall admit or deny specifically and in
detail each'material allegation of the pleading answered, and
state clearly and concisely the facts and matters of law

relied upon.

- 10 -



(c) Any respondent failing to file an answer
within the applicable period shall be deemed in default, anq
all relevant facts stated in such complaint o? petition may
be deemed admitted. ‘

(d) Subsections (a)-(c) supersede 1 Pa. Code

§35.35 (relating to answers to complaints and petitions).

§5.62. Answers' seeking affirmative relief.

(a) In its answer, a Reépondent may seek relief
against 6ther éarties in a proceeding by reason of the
presence of common questions of law or fact and in such case
shall set forth in it§~answer.tﬁe facts constituting the
grounds of complaint, the provisions of thé statutes, rules,
regulations, or orders relied upon, the injury complained
of, and the relief sought. The answer shall in ali other
respects conform to the requirements of these rules for
answers generally.

(b) Subsection (a) supersedes 1 Pa. Code §35.38

(relating to respondents seeking affirmative relief).

§5.63. Replies to answers seeking affirmative relief.

(a) Unless otherwise ordered by the Commission,
replies to answers seeking affirmative relief shall be filed
with the Commission and served within 20 days after date of
service of the answef, but not later than five days prior to
the date set for the commencement of the heafing, if any.

{(b) Subsection (a) is identical to ilPa. Code

§35.39 (relating to replies to respondents seeking affirma-

tive relief).

- 11 -



§5.64. Answers to orders to show cause.

(a) Any person upon whom an order to show cause
has been served under §5.31 (relating to orders to show cause)
éhall, if direqted to do so, respond to- the same by filing with
the Commission,”wifhin the time specified in said order, an
answer in writing. . Such answer shall be drawn so as specifi-
cally to admit or deny the allegations or charges which may be
made in said order, set forth the facts upon which respondent
relies, and state concisely the matters of law relied upon.
Mere generai denials of the allegations of an order to show
cause which' are unsupported by specific facts upon which
- respondent relies,.will not be considered as complying with
this section'and may- be deemed a basis for entry of a final
order without hearing, unless otherwise required by statute,
on the ground Ehat the response has raised no issues requiring
a heariné or further éroceedings. Any respondent failing to
file an answer within the time allowed shall be deemed in
défault, and all relevant facts stated in the order to show
cause may be deemed admitted.

(b) wsﬁbsection (a) is idgptical to 1 Pa. Code

§35.37 (relating to answers to orders to show cause).

§5.65. Answers to amendments of pleadings.

(a) Any participant may file an answer to any
amendment, modification'or supplement to an application,
complaint, petition or other pleading. If made, answers

shall be filed with the Commission within 20 days after the

- 12 -



date of service of the amendment, modification or supplement,
unless for cause the Commission or presiding officer with or
without motion shall prescribé a différent time.

(b) . Subsection (a) is identical to 1 Pa. Code

§35.40 (relating to. answers to amendments of pleadings).

§5.66. .Answers to petitions to intervene. -

(a). Any participant may file an answer to a
petition to intervene, and in default thereof, may be deemed
to hagg waived any objection to. the granting of such petition.
Answers shall be served upon all other participants.

(b) Subsection (a) supersedes 1 Pa. Code §35.36

(relating to answers to petitions to intervene).

-INTERVENTION

§5.71. Initiation of intervention.
(a) Part;cipation in a procegaingués an intervenor
may be initiated as follows:

(1) By the filing of a notice of intervention
by any other agency of the Commonwealth wﬂich.is authorized
by statute to participate in the proceeding.

(2) By order of the presiding officer or the
Commissiqn upon petition to intervene.

.{3) "By operation of a specific provision of
this subéhapter which provides for party status.
(b) Subsection (a) supersedes 1 Pa. Code §35.27

(relating to initiation’ of intervention).

- 13 -



§5.72;_ Eligibility to intervene.

(a) Persons. A petition to intervene may be
filed by any person claiming a righp-to intervene or an
interest of such nature that intervention is necessary or
appfopriate to the administration of the statute. under which
the proceeding is brought. Such right or interest may be
any one of the following:

(i) A right conferred by statute of the
United States or of this Commonwealth..

(2) An interest whicﬁ may be directly affected:
and which is not adequately represented by existing participants,
and as to which the pefitioner may be bound by the action of
the Commission in the proceeding.

(3) Any other interest of such nature that
participation of the petitioner may be in the public interest.

(b), Commonwealth. The Commonwealth or any officer

or agency thereof may intervene as of right in any-proceeaing
subject to paragraphs (a) (1), (2) and (3).
(c) Subsections (a) and (b) are identical to

1 Pa. Code §35.28 (relating to eligibility to intervene).

§5.73. Form and content of petitions to intervene.

(a) Petitions to intervene shall set out clearly
and concisely the facts from which the nature of the alleged
right or in#erest of the petitioner can be determined, the

grounds of the proposed intervention, and the position of

- 14 -



the petitioner in the proceeding, so as fully and completely

to.advise the participénts and the Commission as to the

specific issues of fact or law to be raised or controverted.
(b) Subsection (a) supersedes 1 Pa. Code §35.29

{relating to form and content of petitions to intervene).

§5.74. Filing of petitions to intervene.

(a) Petitions to intervene and notice of intervention
may be filed following the filing of an appliéation, petition,
complaint, or other document seeking Commission action, but
no later than the date fixed for the filing of petitions to
intervene in-any_order or notice with respect to the proceedings,

or, except for -due cause shown, date fixed for filing protests

as published in the Pennsylvania Bulletin. Where a person has
been permitted Eo int?rﬁéne notwithstanding the failure to file
a petition within- the fime prescribed. in this section, the
Commission or presiding officer may, where the circumstances
warrant, permit the waiver of the requireménts of §5.409
(relating to copies of documentary evidence) with respect to
copies of exhibits for-such intervenor.

(b) Subsection (a) supersedes 1 Pa. Code §35.30

relating to filing of Petitions to intervene.

§5.75. Notice, éervice and action on petitions to intervene.
(a) Notice and service. Petitions to intervene,

when tendered to the Commission for filing, shall show

service thereof upon all participants to the proceeding in

conformity with §1.54 (relating to service by a participant).

- 15 -



(b) Action on petitions. As soon as practicable
after the expiration of the time for filing answers to such
_petitions as provided in §5.66 (relating to answers to
petitions to intervene), the Commission or presiding officer
will grant or deny such petition in whole or in part or may,
if found to be apéropriate, authorize limited participation.
Admission as an intervenor will not.be construed as recognition
by the Commission that the intervenor has a direct interest in
the proceeding or might be aggrieved by any order of the Com-
mission in the proceeding. No petitions to intervene may be
filed or will be acted upon during a hearing .unless permitted
by the Commission or presiding officer after opportunity for
“all parties to object.

(c) Subsections (a) and (b) supersede 1 Pa. Code

§35.31 (relating to notice and action on petitions to intervene).

§5.76.. Limitation of participation in hearings.
(a)’ Where there ‘are two or more intervenors
having substantially like interests and positions, the
Commission or presiding officer may, in order to expedite
the hearing, arrange appropriate limitations on the number
of attorneys who will be permitted to cross-examine and make
and argue motions anq objections on behalf'of such intervenors.
(b) Subsection (a) is identical to 1 Pa. Code

§35.32 (relating to limitation of participation-:in hearings).
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CONSOLIDATION

§5.81. Consolidation.

(a) The Commission .or pfesiding officer, with or
without motion, may order proceedings involving a common
question of law or fact to be consolidated. The Commission
or presiding officer may make suéh orders concerning the
conduct.of such proceeding as may avoid unnecessary costs or
delay.

(b) Subsection (a) is identical to 1 Pa. Code

§35.45 (relating to consolidation) and §35.122 (relating

to consolidation fo formal proceedings) .

AMENDMENT AND WITHDRAWAL OF PLEADINGS

§5.91. - Amendments of pleadings generaLly.

(a) Any modification of or supplement to an
application, complaint, petition, or other pleading shall be
deémed as an amendment to the pleading, and shall comply
with the requiréments of this subchapter relating to the
plegding amended insofar as appropriate.

(b) . Except as ‘'otherwise provided in this subchapter,
no amendment to a pleading may be filed within five days
preceding the éommengement of or during a hearing unless
di:ec;ed,or permitted by the Commission or the presiding
officer after opportunity for all parties to be heard thereon.

(c) This section does not apply .to an iﬁcrease in

the aggregate amount of a general rate increase request.
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(d) Subsections (a)-(c) supersede 1l Pa. Code

§35.48 (relating to amendments of'pleadings generally).

§5.92. Amendments to conform to the. evidence.

(a) When, at a hearing, issues not raised by the
pleadings are introduced by express or implied consent of
the participants, they shall be treated in all respects as
if they had been raised in the pleadings. 'Sﬁch améndment of
the pleadings as may be necessary to cause them to conform
to the evidence and to raise these new issues may be made
upon motion of any participant at any. time during the hearing
as set forth in §5.102 (relating to motions for éummary
judgment and judgment on the pleadings). If evidence upon
such new issues is 6bjected to on the.grouhd that it is not
within the issues raised by the pleadings, the Commission or
the presiding officer may allow the pleadings to be amended
and such evidence to be. received, when it appears that the
presentation of the merits of the proceedings will be served
thereby withoutyprejudicing the public. interest or ;he
rights of any pafticipant. When in the discretion of the
Commission or the presiding officer, a continuance is necessary
in order to enable the objecting participant to.ﬁeét such
new issues and evidence, a continuance may be granted by the
Commission or the presiding officer, as provided.in §1.15
(relating to extensions of time).

(5) If an amendment adopted pursﬁant to subsection

(a) has the effect of broadening the issues in the proceeding,



notice of such amendment shall be given in the same manner
as notice was given at the commencement of the.proceediﬁg
and to the same persons who received such notice.

(c) _Subsubsections (a) and (b) are identical tq
1l Pa. Code §35.49 (relating. to amendments to conform to

evidence).

§5.93. Directed amendments.

{a) The Commission may at any time; or during a
hearing, presidihg officers may on their own motion or the
motion of any participdnt, direct participants to state
their case by Qay of amendment more fully or. in more detail.
. Such amendment shall be. reduced to writing. and filed within
such time as may be fixed by the.Commiésion or the presiding
officer.,

(b) Subsection (a) is identical to 1 Pa. Code

§35.50 (relating to directed amendments).

§5.94. Withdrawal of pleadings.

| (a) A participant desiring to withdraw.a pleading
may file a notice. of withdrawal thereof with the Commission
and with all parties to the proceeding. Such nétice shall
set foréh the reasons for the withdrawal. Unless otherwise
.'ordered by the Commiésion for good cause, such notice shall,
30 days after the filing thereof, be deemed to have effected
the withdrawal - of the. pleading, .including aﬁendment, if any.

(b) Subsectidn.(é) supersedes 1 P#. Code §35.51

(relating to withdrawal of pleadings).
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MOTIONS

§5.101. Preiiminary motions..

(a) Preliminary motions are.available to any
participant. TheY.shall'stateyspecifically‘the grounds
relied upon, the standing of the party, and they shall be
limited to the following:

(i) A motion questioning the jurisdic-
tion of the Commission.l
(ii) A motion to strike off a pleading
that is iﬁsufficient as to form.

(iii) A mbtion‘to dismiss a pleading that
is insufficient as to substance, that
does not indicate dn its face the
standing of the party to participate
in. the procéeding, or the failure gé
join an indispensable party.

(iv) A motion for a.more specific pleading.

(b) Preliminary motions shall be filed along with
an answer, within the time period piescribed by §5.61 (relating
to answers to complaints and petitions). All preliminarYx
motions' shall be raised at the same time.

(c) Except where'a motion for more specific
pleading is filed, answers shall be filed along Qith preliminary
motions. Where a motion for more specific pleading is
filed, no answer need be filed until further directed by the

presiding officer or the Commission.
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(d) An answer to a preliminary motion may be
filed within ten (10) days of date of service.

(e) Preliminary motions shall be decided by the
presiding officer or the Commission -within 20 days of the
filing of the motion.

(£) If any preliminary motion to strike is granted,
the complaining participant shall have the right to file an
amended pleading within ten days. |

(g) Subsections (a)-(f) supersede 1 Pa. Code
§§35.54 (relating to motions as to complaint) and 35.55

{(relating to motions as to answer).

§5.102. Motions for summary judgment and judgment on
the pleadings.

(a) Motion for Judgment on the Pleadings. After

the pleadings are closed, but within such time as not to

delay the hearing, any participant may move for judgment on
the pleadings. The opposing participant shall have the oppor-
tunity to respond.

(b) Motion for Summary Judgment:. After the

pleadings are closed, but within such time as not to delay
hearing, any participant may move for summary judgment on
the pleadings and any deposifions; answers to interrogatories,
admissions and supporting affidavits. Those documents not
already filed with the Commission shall be filed with the
motion.

(1) The opposing party shall have the oppor-
tunity to respond wifhin 20 days of service and may present

affidavits in response.

\
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(2) Affidavits may be supplemented or opposed
by depositions, answers to interrogatories or further affidavits..

(c) Decisions on motions. The presiding officer

shall grant or deny a motion for judgment on the pleadings or
a motion for summary judgment, as appropriate. The judgment
sought shall be rendered, if the pleadinés,,depositions,
answers to interrogatories, and admissions, together with
affidavits, if any, show that there is no genuine issue as

to any material fact and that the moving participant is
entitled to a judgment as a matter of ‘law. If such a

motion is granted, the presiding officer shall do so in the
form of an initial decision. As in the case of other initial
decisions, tﬁe procedures regarding exceptions and appeal to
the Commission shall-apply. If such a motion is denied, the

presiding officer shall do so in the form of an order.

§5.103. Hearing motions.

(a) Scope and content. After a hearing has

commgpced in a proceeding, a request may be made by motion
for any relief desired, except as may be otherwise expressly
provided in these rules. Motions shall set forth the ruling
or relief sought, and shall state the groﬁnds therefor and
the statutory or ophér authority relied upon.

(b) Presentation of motions. Motions may be made

in writing at any time, and ﬁotions made during hearings may
be stated orally upon the record, or the presiding officer
may require that such oral motions be reduced to writing and

filed separately.
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(c) Response to motions. Any participant shall

‘have ten days within which to answer or object to any motion,
unless the period of time is otherwise fixed by the Commission
or the presiding officer.

(d) Rulings on motions. The presiding officer is

authorized to rule and shall rule upon any motion not formally
acted upon by the CommiSsion'pribr to the commencement of
the heariné where immediate ruling is essential in order to
proceed with the hearing, and upon any motion filed or made
after the commencement of the hearing and prior to the
submission of a decision in the proceeding. The presiding
_officer by initial.dgcision may render a final determination
with regard to any motion priof to the termination of hearings
if in the .opinion 6f the presiding officer the motion involves
a question of jurisdiction, the establishment of a prima
facie case, or standing. Motions made during the course of
hearing, which if graﬁted would otherwise dispose of parties'
rights, should be acted upon by the presiding officer prior
to taking further testimony if, in the opinion of the presiding
officer, such action is warranted.

(e) Subsection (a) is identical to 1 Pa. Code
§35.177 (relating to scope and contents of motions). Sub-
section (b) is identical to 1 Pa. Code §35.178 (relating to
presentation of motions, subsection (c) is identical to 1
Pa. Code §35.179 (relating to objectiohs to motions), and
subsection (d) supersedes 1 .Pa. Code §35.180 (relating to

action on motions).
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.Subchapter.B;f_HEARINGS

GENERAL

§5.201. Notiée‘of Procgeding; ﬁearing: Waiver of Hearing

- (a) Wﬁeré.notiée and hearing are required uhder
law, ﬁubliéaﬁion in-the Pennsylvania Bulletin of a notice of
‘application of othéf’in;tiél pleadihg is sufficient to
provide notice;of the;pfoceediﬁg. Sefvice on interested
persons is also sufficiept to p;ovi&e such notice. Such
notice shall fix a reasonable period of time, but not less

than fifteen days, within-which'any person desiring to be

heard may f;le a pe£i§ion to intervene, a protest, complaint
or other éppropriate pleading. Hearings will be held upon
the filiné'of said pleading, unless waived'by the parties.‘
(b} If the appropriate pleading is not filed
- within the set period of time, or where the participants
‘have wéived Hearings; the Commission may forthwith diséoSe
.of the matter‘withéﬁt a hearing .upon the basis of the pleadings
or submittals and the studies and recommendations &f the
staff.
(c) Subsections (a) and (b) supersede 1 Pa.
Code §§35.101 (relating to waiver of hearihgs) and 55.103
(relating to preliminary notice to Départment of 3ustiqe)

and 35.121 (relating to initiation of hearings).

§5.202. Scheduling of Hearing
(a) The Commission will schedule all hearings
other than those.involving the lawfulness of rates and will

maintain hearing calendar of all proceedings set for hearing.
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(b) Proceedings pending on the calendar will be
heard so far as practicable, in their order of assignment to
the calendar at the times and places fixed by the Commission
or presiding officer, giving due regard to the convenience
and necessity of the participants and their attorneys.

{c) The Commission or the presiding officer in
the exercise of discretion, for cause, may advance or postpone
any proceeding on the hearing calendar with due notice to
the participants,

(d) Subsections (a)-(c) supersede 1 Pa. Code

§35%.102, (relating to hearing calendar).

§5.203. Hearings in rate proceedings.

(a) Hearing dates in rate proceedings will be
fixed by the presiding officer. ”

(b) Ordinarily, hearings in rate proceedings will
be scheduled with due regard to the convenience of the
parties, attorneys, and witnesses, as well as that of the
presiding officer and the Commission staff. 1In scheduling
hearings, however, the presiding officer will be' guided by
the requirement of section 315 of the act (66 Pa. C.S. §315)
that rate cases are to be given preference over &all other

proceedings, and are to be decided as speedily as possible.
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The presiding officer may continue a scheduled hearing upon
his own motion or upon the request of a party for good cause
shown. Mere convenience or other engagements o0f counsel
shall not ordinarily'constitute grounds for continuance.

(c) Subsectlons (a) and (b) supersede 1 Pa. Code
§§35.121 (relating to initiation of hearlngs) and 35.123

(relating to conduct of hearings.
NOTICE OF HEARING

§5.211. Notice of rulemaking proceedings

(a}) Before the adoption of any regulation, the
Commission will cause general notice to be published as
provided in 1 Pa. Code'Chaptgr 7 (relating to procedure for
adoption or change- or regulations).

. (b) The order or notice will state the time and
plch of any proposed hearing, and nature of the proceeding,
recite £he statutory or other authorit? under which the
regulation'is proposed to be adopted, and include either the
terms of'the'proposed regulation, or description of -the
subjects and issues involved to inform interested persons of
the nature of the proceeding, so as to permit any interested
persons to submit data, views or proposals relative thereto
within such time period as is required by the act.

(c) Subsections (a) and .(b) supersede 1 Pa.

Code §35.104 (relating. to notice of rulemaking proceedings).
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§5.212. Notice of nonrulemaking proceedings

(a) lThe presiding officer, the Office of Administrative
Law Judge, or the Commissibn are authorized to schedule . |
prehearing conferences and hearings. . All participants. shall
be given reasonable notice of the time and place of Ehe
preheafing conference -or hearing. In fixing the time and
place of such conferences and hearings, due regard will be
given to the convenience and necessity of the particiéants
or their attorneys so far as time and the proper execution
of the functions of the Commission permit.

(b} Subsection (a) supersedes 1 Pa. Code §§35.105
(relating to notice of nonrulemaking proceeding) and 35.106

(relating to contents of notice of nonrulemaking proceedings).

PREHEARING AND OTHER CONFERENCES

§5.221. Conferences to adjust, settle, or expedite

proceedings

(é) In order to provide opportunity for the
submission and consideration of facts, arguments, offers of
settlement, or proposals of adjustment, for settlement of a
proceeding, or any of the issues therein, or consideration
of means by which-the conduct of the hearing may~be facilitated
and the disposition of the proceeding expedited,_conferehcés
be£ween the participants® for such purposes may be held at
any time prior to or during héarings as time, the nature of
the proceeding, and the public interest may permit.

(b) Subsection (a) is identical to 1 Pa. Code §35.111
(relating to conferences to adjust, settle or expedite

proceedings) .
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'§5.222, Initiation of Prehearing Conferences in
Non-Rate Proceedlngs.

(a) In order to make possible a more effective
use’ of hearing time in formal proceedings, other than rate
proceedings which are governed by §5.224, and to otherwise
expedité the orderly conduct and disposition of such pro-
ceedings and to serve the ends to justice and the public
inferest, it is the policy of the Commission to arrange for
conferences between participants to such proceedings prior
to the commencement of hearings. '

(b) The Commission, or the presiding officer,
with or without motion, and after consideration of the
probability of beneficial results to be derived therefrom,
may direct that a prehearing conference be held, and direct
the participants to the proceeding to appear there to
consider any or all of the matters enumerated at §5.112(c).
Due notice of the_time-and place of such conference shall be
given to all participants to the proceeding. Upon agreement .
6f-all the parties, such c§nferences ma& be conducted tele-
phonically.

(c) All of the following matters shall be considered
at prehearing conference:

(1) The possibilities for settlement of

the proceeding, subject to the approval
of the Commission;

(2) The amount of hearing time which will

be required to dispose of the proceeding
and the establishment of a schedule of
hearing dates;

(3) Arrangements for the submission of

direct testimony of witnesses in writing
in advance of hearing to the extent
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practicable, and for the submission in
advance of hearing of written requests
for information which any. participant
contemplates asking another participant
to present at hearing; and
{(4) Such other matters as may aid in expe-
diting the-orderly conduct and
disposition of the proceeding and the
furtherance of justice, including, but
not limited to the following:
(i) The simplification of the issues;
(ii) The exchange and acceptance of
service of exhibits proposed
to be offered in evidence;
(iii) The obtaining of admissions
as to, or stipulations of,
facts not remaining in dispute,
or the authenticity of documents
which might properly shorten
the hearing;

(iv) The limitation of the number
of witnesses;

(v) Thé discovery or -production
of data or other material.

(d). All participants and counsel will be expected

" to attend the conference fully grepared for a useful discussion
of all problems involved in the'proceeding, both procedural

aﬁd substantibe} and fully authorized to make commitments

with respect thereto. Such preparation should include,

among other things, advance gtudy of all relevant materials,
and advance informal communication between the participants,
including reguests for additional data and information, to

the extent it.appears feasible and desirable. ' Failure of a
participant to attend such conferé;ce, after being served

with due notice of the time and place thereof, without good
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cause shown, shall constitute a waiver of all objections to
the agreements reached, if any, and any order or fuling with
respect thereto(

(e) Subsections {a) and (b) supersede 1 Pa.
Code §35.112 (relating to conferences to expedite hearings).
Subsections (b) and (d) are identical to 1 Pa. Code §35.113

(relating to initiation of conferencesi.

§5.223. Authority of presiding officer at any conference

(a) The presiding officer at any conference may
dispose of any procedural matters which he is authorized to
rule upon during the course. of the proceeding. 1In addition,
where it appears that the proceeding would be substantially
expedited by distribution of proposed exhibits and Qritten
prepared testimony reasonably in advance of the hearing
session, the presiding officef, at his discretion, and with
due regard for the.convenience and necessity of the partici-
pants, may direct such advance distributién by a prescribed
date. The’rulings of the presiding officer made at such
conference shall control the subseqﬁent course of the hearing,
unless modified for good cause shown,

(b) The presiding officer shall have authority to
participate in the discussions( to arrange for recording
stipulations or agreements reached at conference, to fix the
date of initial hearing and the date or dates for additional
hearings which may be required to dispose of the proceeding,
and otherwise to assist the participats to . reach agreement
that will expedite the proceeding and serve the ends of

justice.
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(c)

Subsection (a) is identical to 1 Pa. Code

§35.114 (relating to authority of presiding officer at con-

ference) and subsection (b) supplements §35.114.

§5.224. Prehearing conferences in rate proceedings

(a)

In rate proceedings the presiding officer may

- schedule all of the following:

(1)

(2),

(3)

(4)

(b)

A First Prehearing Conference to

‘establish a schedule for discovery

and tentative hearing dates, as well
as the matters enumerated in §5.222
(relating to initiation of prehearing
conferences}) ;

A Second Prehearing Conference to con-
sider, inter alia, the possibilities
of settlement and the status of dis-
covery.

Other conferences as are deemed
necessary.

Upon agreement of all the parties,
such conferences may. be held tele-
phonically.

The First Prehearing conference should be

held as soon as practicable after the entry of the order of

investigation. Each participant shall come to the First

Prehearing  Conference prepared to discuss all of the following:

(1)

(2)

(3)

a proposed plan and schedule of dis-
covery;

other proposed orders with respect to
discovery;

tentative scheduling of evidentiary
hearings, close of the record, filing
of briefs and any other matters deemed
appropriate. '

- 31 -



(c) At the first prehearing conference, participants
may submit a written statement addressing the issues in
paragraphs. (1)-(3) of subsection (b).

(d) Following the First Prehearing Confereﬁce,
the presiding officer shall enter an order establishing a
tentative set of hearing dates, establishing a plan and
schedule for discovery and addressing any‘other matters
deemed necessary. .

(e) The Second Prehearing Conference should be
scheduled not fewer than ten (10) days prior to the first
scheduled evidentiary hearings to do all of the following:

(1) Resolve outstanding discovery disputes;

(2) Schedulerrder of witnesses;

(3) incorporate stipulations in record, and

(4) Resolve any other matters.

(f) Combined with the‘Secoﬂd Prehearing Conference
should be a Settlement Conferéhcé for the purpose of discussing
settlement of the case and/or stipulation of certain issues.
All participants, except the-filiné utility, must file and
serve on all other participants, on or before the date of
the conference, a Stateﬁent of Position which identifies the
issues as they then appear. Also included shall be a
listing.of the names and addresses of the witnesses each
participant then intends to call and their proposed area of
testimony.

. (g) The presiding officer, or the Commission,

shall have the authority to amend the above requirements



upon his'(or its). own motion or that of any participant
whenever justice so requires.

- (h) The rules applicable to Prehearing and Other
Conferences set forth in §§5.221-5.223 (relatiné to conferences
to adjust, settle of'expedite proceedings, initiation of |
prehearing conferences, and authority of presidipg officeri

at conferences) are applicable to preheafing conferences in
rate cases except to the extent inconsistent Qith this

section.



SETTLEMENT AND. STIPULATIONS

§5.231. Offers of settlemenf

. (a) It is the policy of the Commission to encourage
settlemen;é. Nothing contained in these rules shall be
construed as brecluding any participant in a proceeding from
supmitting, at any time, offers of settlement or proposals
of adjustment, or from requesting conferences for such
purpose. Unaccepted éropOSals of settlement, or of adjustment{
" or as to procedure .to be followed, and proposed stipulatioﬁs
not agreed to, shall not be admissible in evidence against
any counsel or participant claiming such privilege.
| (b) Subsection (a) is identical to 1 Pa. Code §35.115

(relating to offers of settlement).

§5.232, Stipulations made in conferences

Stipulations and agreements reached .at any conference
shall be signed or otherwise accepted of record by the
participants to the stipulation or agreement, shall-be filed
witﬁ the C;mmission within such time -as shall be ordered by
the presiding officer, shall be recei&ed in evidence as part
of thé record of'the procéeding; and shall be binding upon
such participants with respect to the matters therein stipulated

or agreed.
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55.235. Refusal to make adﬁis;ions or stipulate

>:.(a) If a party atténding a conference conﬁened
pursuant to these rules iefuses to admit or sfipul;te the
genuineness of any documents or the truth of any matters of
fact and if the-pérticipént’requesting-the admissions or
stiéﬁlations thgre%fter proves the genuineness of aﬁy such
document or the truth of any such matter of fact, he may -
apply to the presiding pfficer for an order requiring the
othef party to pay him the reasonable expenses incurred in-
making such proof,'including reasonable atforney‘s fees.
Unless:the presiding officer finds fhat there were good
reasons for the refusal to admit or stipulate or that the
admissions or stipulations sought were of no substantial
~importance,.the ordgr shall be made. An interlocutory
appeal may be.taken to the Commission immediately from any
such ordé} made by a presiding'officer. If a party refuses
to compiy with such order after it becomes final, the agency
may strike all or part of sﬁch pleadings of such party or
limit or deny further pagticipation by such party.

(b) Subsection (a) is identical to 1 Pa. Code §35.116

(relating to refusal to make édmissions,or stipulate)

§5.234. _Presentation and effect of stipulations

(a) Independently of the orders.or,rulings issued
as provided by §§5.221-5.224 (relating to prehearing.and
other conferences) the participants may stipulate as to any

relevant matters of fact or the authenticity of any relevant



* documents. Such Stipulations may be received:-in evidence at
a hearing, and when so received shall be binding on the
participants with respect to the matters therein stipulated.
(b) The Commission may disregard in whole or in
part any stipulation of facts under this section but may grant
further hearing if requested by a party to the stipulation
within 15 days after issuance of a Commission order disre-
garding the stipulation of fact.
(c) Subsection (a) is identical to 1 Pa. Code
§35.155 (relating to presentation and effect of stipulations).

Subsection (b) supplements 1 Pa. Code §35.155.

§5.235. Motor Carrier Restrictive Amendments

(a) The participants to motor carrier applications
may stipulate as to restrictions or modifications to proposed
motor carrier rights. All stipulations in the form of
restrictive amendments or modifications shall -be in writing,
signed'by each paitici§;n£ to the stipulation, and a copf
squitted to the Sécretary of the Commission for insertion
into the document folder.

{b) Restrictive amendments»shéll be binding on
the parties but not on the Commission should it determine
they are not in the public. interest. If a restrictive amend-
ment is not accepted by the,Commissién, it may remand the

matter for appropriate proceedings.



HEARINGS

§5.241. Appearances
(a) The presiding officer before whom the hearing
ié held shall cause to be entered upon the record all appearances,
with'a'nﬁtatiOn-on.whose behalf eéch‘appearanpe is made.
| (b) Subsection (a) supersedes 1 Pa. Code §35.124

(relating to appearances).

§5.242. Order of procedure

‘{a) In hearings upon applications, formal complaints,
or petitions, the complainant, petitioner, or other participant
having the burden of proof, as the case may be, shall open
and close, unless otherwise directed by the presiding’officer.
In hearings on investigations and in proceedings which have
been consolidated -for hearing, the presiding officer may
direct who shall open and close.

(b) Intervenors shall follow the participants on whose
behalf the intervention is made. Where the intervention is
not in support of any original participant, the presiding
officér shall designate at what stage such. intervenor will
be heard.

(c) 1In proceedings where £he evidence is peculiarly
wifﬁin the knowledge or control of another participant, the-
order of presentation set forth in subsections (a) and (b)
may be varied by the presiding officer.

‘(d) Subsections (a)-(c) supersede 1 Pa. Code §35.125

(relating to order of procedure).
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* §5.243. Presentation by parties and staff counsel

{a) Parties and staff counsel shall have the
right of presentation of evidence, cross-examination, objectioﬂ,
motion, and argument. 'The.taking of evidence and subsequent
proceedings shall.ﬁroceed with all reasonable diligence and
with the least practicable delay.

(b) Wﬁen objections to the admission or exclusion
of evidence before:- the Commission or the presiding officer
are made, the grounds relied upon shall be stated briefly.
Formal exceptions are unnecessary and shall not be taken to
rulings fheredn.

(c) The presiding officer may require or allow a
factual statement of the scope of any pleading or the position
of any participant in the proc%eding. Facts admitted of
~record by any participant or byftestimony, exhibits, or in
writing, need not be further proved.

(d) - The Commission or the presiding officer may
limit appropriately- the number of witnesses who may be heard
upoﬁ any issue.

(e)‘ Subsections (a) and (b) are identical to
1l Pa. Code-§35.126 (relating to presentation by parties).

Subsections (c) and (d) Supplement 1 Pa. Code §35.126.

§5.244., Supporting data for future test year
(a) 1In discharging its burdéq of proof under
section 315 of the act (relating to burden of proof), a

public utility may submit and use data for a future test
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. year. Such subm1551on shall be 1n addltlon to, and.not in
lieu ef, any other- data or materlal requlred under thls
title,'ineludxng the subm1351on requlrements for an experienced
.12-moﬁth test'peridd. ~ Where a future test year is used; it
shail be»based on -estimates for a period of 12 consecutive
months, which shall bepin~oﬁ Ehe-day followipg the end of
the required'experiepced'lz-month period. Estimates for a
future test'yearushall~be of the same or similar type,i
quantum, and nature as.required to be submitted for an
experienced teet year and shall include the methodology,
data, end material used as the basis for.the estimates.

(b) Where.a public utility submits and uses data
for a future test year, it shall, durihg the course of the
fproceeding, submit for the record the results of its aerual
experience-in the future test year for each quarter starting
with the day following.the end of the required experlenced
12 month perlod Such results shall be submitted within
30 days of the end of the quarter or as soon thereafter as

available.

§5.245. Failure to appear, proceed, or malntaln order in
: proceedings. :

(a) After being duly notified, any participant
who fails to be represented ap a- scheduled conference or
hearing in any proceeding shall be deemed to have waived the
opportunity to participate in such conference or hearing,
and shall not be permitted thereafter to reopen the disposition
of any.matter accomplished at sﬁch conference or hearing, or

to recall for further examination of witnesses who were
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+ excused, unless the presiding officer determines that the
failure to be represented was unavoidable and that the
interests of the other participants and of the public would
not be .prejudiced by permitting such reopening or further
examination. Counsel shall be expecfed to go forward with
the examination of witnesses at the hearing 'in accordance » e
with §5.242 (relating to order of procedure), or as has been
otherwise stipulated or has been directed by the présiding
officer.

(b) If the actions of a participant in ahy pro-
ceeding are determined by the Commission or the presiding
officer after due notice and opportunity for hearing, to be
obstructive to the orderly conduct of the proceeding and
inimical to the public interest, the Commission or the
presidiné officer may take any appropriate action, including
but not limited to,_where appropriate, dismissal'of.the com-
plaint, application, or petition, if the acti&n'is that of

complainant, applicant, or petitioner.

TRANSCRIPT

§5.251., Recoraing éf proceedings.

(a) Where required by law, hearings will be
stenographically reported by the Commission's official
reporter. The transcript of such report will be a part of
the record and the sole official transcript o% the proceeding.
Such transcripts shall include a verbatim report of the
. hearings and nothing shall be omitted therefrom except as is

directed by the presiding officer. After the closing of the
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record, there shall not be received in evidence or considered
as part of the record any document except as provided in
§5.404 (relating to additional evidence) or changes in the
transcript as provided in §5.252 (relating to transcript
corrections).

(b) Subsection (a) is identical to 1 Pa. Code §35.131

(relating to recording of proceedings).

§5.252, Transcript corrections.

(a) Corrections in the official transcript may be
made only to make it conform to the evidence presented at
the hearing and to speak the';ruth.

(b) No corréétion.of any transcript of testimony
shall be made except upon either written reguest within
15 days after the transcript has ‘been filed with the Commission,
or upon written stipulation by all ﬁartiéipants of record
filed within 20 dayé after the ﬁranscript has been filed
with the Commission, unless such correction is made at
another time upon permission of the presiding officer granted
prior to the closing of the record.

(c) -Subsections (a) and (b) supersede 1 Pa.

Code §35.132 (relating to transcript corréctions).

§5.253. Copies of transcripts

(a) ' Any party .or other person desiring copies.of
the transcript may obtain copies from the official reporter
upon payment of the fees fixed therefore..

(b) Subsection (a) supersedes 1 Pa. Code §35,133
(relating to copies of transcripts).
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Subchapter C. INTERLOCUTORY REVIEW

§5.301. Interlocutory review generally

(aj The Commission will not permit interlocutory
review of rulings of presiding-officers, made during the
course of proceedings, except upon petition élleging extra-
ordinary circumstances and as hereinafter specified in this
subchapter. _

(b) Subsection (a) supersedes'l Pa. Code §35.190

{relating to appeals to agency head from rulings of presiding

officers).
§5.302 -Petition for. commission review and answer to a
material question.

(a) During the course of a proceeding, a participant
may submit a timely petition to the Secretary of the Commissién
requesting the Commission's review and answer to a material
question which has arisen or is likely to arise. The petition
shall be in writing with copies served on all participants
and the presidin§ officer and shall state, in not more than
one page, the question to be answered and the compelling
reasons why interlocutory review will prevént substantial
prejudice or expedite the conduct of the proceeding.

(b} Within seven days of service of the petition,
each participant may submit a brief to the Sécretary sup-
porting or opposing.the petition and addressing the merits
of the question for which an answer is requested and whether
a stay of proceedings is required to protect the substantial
rights of any participant. The brief shall not exceed

fifteen (15) pages.
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(c) Tﬁé.participant petitioning for Commission
review and answer shall also provide with the above brief,
any ‘rulings on its question, and such extracts from the
record as will assist the Commission in reaching a decision.

'(d) No -additional briefs are permitted unless

directed by the Commission.

§5.303. Commission action on petition for review and answer
(a) Within thirty (30) days of receipt of the
‘petition by the Secretary, the Commission will, without
permitting oral argument do one of the following:
'(1) continue, revoke, or grant a
stay of proceedings if necessary
to protect the substantial rights
of any of the participants.
{2) determine that the petition was
improper and return the-matter
to the presiding officer;
(3) . decline to answer the question; or
(4) answer the question.
(b) The Commission will act promptly on all. such
petitions.. Petitions for Commission review and answer which

are not granted within thirty (30) days of filing shall be

deemed to be denied.

§5.304 Interlocutory Review of Discovery Matters

(a) Unless otherwise ordered by the Commission'in
exceptional situations, rulings of presiding officers on
discovery are not.subject . to interlocutory review absent

certification by the presiding officer that the ruling
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xnvolves an 1mportant questlon of law or policy that sheuld

be resolved 1mmed1ately by the Comm;ssxon, except that an
‘order of a pre51d1ng officer regerdlng the deposing of a
Commissioner drsCQmmission-empldye will be subject to.ihter—
lecutdry appeal to the'Commission as provided in §§5.301—5.363
(relating to inte;logstery review generelly, petition for
Commission'reviveand answer to a material question, Commission
action on petition fot-review and answer). '

(1) Barticipants desiring interlocutory
feview of a presiding officer's ruling on discovery shall,
w1th1n three days of such: rullng, petition the pre51d1ng '
officer to certify the question to the Commission. The
request shall be in writing with copies served on all partici-
pahts and»shali stete; in not more than one page, the
question to be certified and the reasons why interlocutory
- review will pfevent'substantial prejudice or expedite the
" conduct of the p;qceedings.

(2) Within seten days of any request for
certification, each participant may submit a brief to thev
presiding officef supporting or opposing certification andg,
in addition, addressing the merits of the'qﬁestion for which
certification is requested and whether a stay or proceedings
is requlred to protect the substantial rights of any participant.

(3) The presiding offlcer shall, within
three days of the deadline for filing briefs, announce his -
.decision in.writing or orally on the record, with the reasons
why certification has been granted or denied and whether a

stay of proceedings has been granted.
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(4)- Unless the mov1ng participant has withdrawn
the request for certlflcatlon, the presiding officer shall,‘
>w1th1n four days of'the announcement of hls.dec151on, dellven
to the Secretary of the Commlsslon the certified- questlon,
the reasons justlfylng certlflcatlon, any rullngs on the
csrtlfled questlon, and such extracts_from the record as
will assist ;hé'Commission-in reaching a decision.

(b) Each participant may, on or bsfore the date
the presiding officer is required to deliver the certification
to the Secret@fy, submit a brief, not to exceed 15 pages,
to:the Secretary.adaressing_the issue of certification, the
merits of the certified-quéstiqn, and the stay of proceedings.
No additional briefs are permitted unless directed by the
Commissibn.‘ |
' (c)“:qun the expifation of the time provided for
nfiling‘bfiefs, the Sécretary will schedule the certified
question for-sonsidsration:at the next meeting of the Commission.
(d) Witnin thirty (30) days of receipt.of the
certified question by the Secretary, the Commission will,
without perﬁitting oral argument do one of the following:
(1) continue, revoke, or grant a stay of proceedings;.
(ii) determine that the certification was improper anq
return‘nhe matter to the presiding officer for
resclution; or
(iii) answer the certified question.
An interlocutory appeal from the ruling of the.
presiding officer on discovery shall not result in a stay of

the proceedings except upon a finding by the presiding



offlcer or the Commlss1on that extraordlnary c1rcumstances

exxst, or to protect the substantlal rlghts of the partlclpants.

§5.305. Netificétion'by teleptone

‘ Pre51d1ng offlcers may order notlflcatlon of
partlclpants by telephone when approprlate. Because time
perlods provxded in these rules are short and dellvery by

‘ mall may not prove adequate in all 51tuatlons.

-4 -



Subchapter D. DISCOVERY

GENERAL

§5.321. Scope

(a) Applicability. This chapter applies to on

the record proceedings brought by or before the Commission.
The presiding officer may vary provisions of this subchapter
as justice requires.

(b) Scope generally. Subject to this subchapter,

a participant may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or
defense of the party seéking discovery or to the claim or
defense of another party or participant, including the
existence, description, nature, content, custody, condition
and location of any books, documents, or other tangible
things and the identity and -location of persons having
knowledge of a discoverable matter. .It is not ground for
objection that the information sought will be- inadmissible
at hearing if the information sought appears reasonably
calculated to lead to the discovery of admissibie evidence.

(c) Exceptions. -This subchapter shall not apply

to discovery sought of Commissioners or Commission staff
serving in an advisory or adjudicatory capacity.

(d) Commission staff. This subchapter shall

apply equally to Commission staff serving in a prosecutory
or party capacity in proceedings before the Commission, with
no exceptions other than as specifically set forth in this

chapter. _ .
o T AT T ety



(e) Purpose and methods. A participant'may obtain

discovery for“tﬁe purpose of preparation of pleadings, or for
preparatioh_or triai:of a case, or for use at a proceeding
initiated bylpetition.or motion, or for an?‘combination of
these purpéses,.by one or moré of the following methods:

(1) bepositions‘upon*oféi examination or written
‘questions.

(2) Written interrogatories to a ‘participant.

(3) Production of documents and things and entry
for inspection and other purposes.

(4) Requests for admission.

(5) -On the record. data requests.

(f) Supersession. Subseqtion; (a)-(e) supersede

1 Pa. Code §35.l45“(reléting to.depositions).
§5.322. Informal agreement regafding discovery or deposition
procedure.

The participants may by agreement provide ‘that depo-
sitions. may be taken befére a person, at any time or place, upon
any notice, and in any manner, and when so taken may be used
like other depositions. The participants may modify the prg—
cedures provided by this chapter for methods of discovery |
and, notwithstanding any provisions of Eﬁis subchapter, par-
ticipants are encouraged to exchange information on an informal

basis.
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55.323; Trial preparation material.

(é) Ceneral;y. Subject to this subchapter, a par-
ticipant may obtain diécovery of any matter -discoverable under
§5.321(b) {relating to scope) even though prepafed in antici-
pétion.of'litigétion or hearing by or:for another pérticipant
or by or for tﬁat other.parficipant‘s fepfesénfative, including
hisvattorney, consultant or agent. The discovéry shall not
include disclosure of the mental.impressions of a participant's
attorney or his conclusions, opinions, meﬁoranda, notes,
summaries, legal research or legal theoiies. With respect
to the’representative:of a participant other than the participant's
attorney, discovery shall not inclﬁde disclosure of his mental
impressions, conclusions: or opinionsvrespecping the value or
merit of a claim or defense or respecting.strategy or tactics
or preliminary or draft versions of written testimony or exhibits,
whether or not final versions of. the téstimony'or exhibits are
offered into evidence.

{b) Statements. Upoﬁ written request, a participant

is entitled to immediate receipt of a photostatic copy or like
reproduction of a statement_cbncerninq the action or its
subject matter previously made by that participant, another
participant or a witness. .If the statement is not provided,
the participant'may_move,for an orde;'f;om the presidiné
officer. For purpbses of this subsection, a sta£ement pre-
viously made is one of the following:

(1) A written statement signed or otherwise adopted

or approved by the person making it; or



{2) A stenographic, mechanical, .electrical or other
recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement by the person making it

and contemporaneously recorded.

§5.324. Discovery of expeft testimony.
(a) Discovery of facts known and opinions held
by an expert, otherwise discoverable under §5.321 (relating
to scope), may be obtained as follows:
(1) A participant may‘through interrogatories
reguire both of the following: |
(i) Thg other participant'tq.identify each éqrsgn
whom that participant expects to cail as an expert witnééé at
hearing and to state the subject matfer on which. the expert is
expected toitestify; |
(ii) The othef participant to have each expert so identified
by him state the substance of the facts and opinions to which -
the expert is expected to testify and a summary of the grounds
for each opinion. The-participant answering- the interrogatories
ma? file as his answer a report.of the expert, have the
interrogatories answered by his expert .or provide written
direct testimpny of his expert. The answer, separate report
or testimony shall be signed'by the expert.
‘ (2) Where the participant againét.whom.discovery is
sought, under paragraph ﬁl)(ii), responds by the filing of

written direct testimony, the response shall be considered.timely,
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regardless of §5.342 (relating to answers or objections~to
written interrogatories by a pqrticipant)} if the written

direct testimony is served on all participants at least 10 days
prior to the date on which the expert is scheduled to testify

or in accordance with the schedule for.the submission of

written testimony established by the presiding officer. However,
he must still comply witﬁ paragraph (1) (i) within the time
otherwise applicable.

(3) Upon cause shown, the presiding officér may order
further discovery by other means, subjéct to restrictions as to
scope and provisions concerning fees and expenses as he may»
‘deem appropriate.

(b) If £he identity of an expert witness is not:
disclosed in cpmpiiahce with subsection (a)(l), he shall not
be permitted to tésti;y on behalf of the defaulting éarticipant
at hearing. If the failure to disclose the identity of the
witness is the result of extenuating circumstances beyond the
control of the defaulting participant, the presiding officer
may grant a continuance or other appropriate.relief.

(c) -To the extent that the facts known .or opinions
held by an expert have been developed:in discovery proceedings
under subsection (a), his direct testimony at hearing may not
be inconsistent with or go beyond the fair scope of his
testimony in the ‘discovery proceedings as set forth in his
deposition, answer to an interrogatory, separate report,

written direct testimony, or supplement thereto. He shall
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not be prevented from testifying as to facts.or opinions on
matters on which hé has. not been intefrogated in the.discovery
proceédings.

(d) The answering participant may ‘supplement
answers -only to the extent that facts, or opinions based on
those facts, can reasonably. be shown to have changed after .
preparation of the answer or where additional facts or
information have become known to the answefing participant
or where the interest of justice otherwise ;equires.

(e) Subsections (a)-(d) supersede 1 Pa. Code

§35.152 (relating to fees of officers and deponents).

TIMING AND SUPPLEMENTAL RESPONSES

4§5.33l. Sequence and timing of discovery.

~(a) Any participant or any person who has formdlly
applied to the Commission for. participant status may conduct
discovery. Commission staff may initiate discovery at an
earlier time but is subject to the limitation'of subsection: (b).

{(b) Participants .shall endeavor to initiate

discovery as early in the-proceedings as reasonably possible.
In rate proceedings, initial discovery directed to data or
information supplied by the public utility at the time of
the initiation of -the proceeding shall be submitted to the
utility no later than the first day of evidenﬁiary hearings
in the préceeding. Discovery directed to any other matter
shall be available until the close of evidentiary hearings.
In all OtherAproceedings,_the presiding officer; upon motion
of a particiéant, may establish reasoﬁable limitations upon

the timing of discovery.

- 52: -



(c) Unless the presiding officer upon motion, for
the convenienée of participants and witnesses énd in' the interests
of justice, orders otherwise, methods of discovery may be used
in any sequence and the fact that a participant is conducting-
discovery shall not operate to delay another participant's

discovery.

§5.332, Supplementing responses.

A participant or an expert witness who has responded
to a request for discovery with a response that was complete
when made is under a duty to supplement. his response to include
information thereaftgr.acquired, as follows: |

(1) A participant is under a duty éeasonably to
supplement his respénse with respect to a qﬂestion directly
addréssea to the identity and location of persons having ;
knowledge of discoverable matters ana thé-identity of each
person expected to be called as an expert witness at héaring,
the subject matter on Which heis expecéed«to testify and
the substance of his:testimony as provided in §5.324(a) (1)
(relating to discovefy of expert testimony).

(2) A participant or an expert witness is under a
duty seasonably to amend a prior response if he obtains
information upon the basis of which he knows that the response
is incorrect or incomplete.

(3) A duty to-supplement responses may be imposed
bylorder of the presiding officer, agreement of the’participants,
or at a time prior to hearing through new requests to supple-

ment -prior responses.
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TYPES OF DISCOVERY

§5.341. Written interrogatories to a party.

(a) Subject to the limitations provided by §5.361
(relating to limitation of scope of discovery and deposition),
any participant.may'serve,upon any other.parﬁicipant written
interrogatories to be.answered by the participant served or,
if the particibant se;ved is a public or private corporation or
similar entity or a partnership or association, by any officer
.or ageﬂi, who shall furnish such information as is available
to the participant.

(b} Interrogatories shall not be filed with the
Commission. A copy of ihterrogato;ies shall be served on-all:
participants. |

{c) Interrogatqries~may relate to any matters which
can be inquired }nto upﬁer~§§5.321,'5.323 and 5.324 (relating
to scope, trial preparation material, discovery of expert
testimony) and may inciude requeéts that the answering party
proyide copies of docurients without making- a sepafate reqﬁeSt
for the production of documents pursuant to §5.349.

§5.342, Answers or objections to written interrogatories
by a participant.

{a) Answers to an interrogatory shall be in writing
-and ‘each. answer shall identify the name and~posi£ion of the
person who provided the answer. Answers shall be submitted
as such and shall not be submitted as exhibits or in any other

form. 1Interrogatories shall be answered fully and completely



;nless an objection is made. The answer. shall first restate
the interrogatory which is being answered.

(b) Answers may be used by any par;icipant for
any appropriate purpose, so far as admissible’ under the
applicable rules of evidehce;,however, answers shall not be
offered into evidence by the participant ‘who provided them,
except through the sworn oral testimony of the pérsoh who
provided the answer.

(c) 1If objected to, the reasons for the objection to
" an interrogatory.shall be stated in lieu of an answer. Objections
shall be'prepared, filed. and served in the same manner provided
for answers, e#cept that objections shall be contained in-a
document separate from answers as requiréd'by the time provisions
of paragraph (d). Objecfions shall identify the interrogatory
or part thereof deemed objectionable<and the. specific ground
for the objection. The objection shall include a description
of the facts and circumstances purporting to justify the
objection. Objections shall be signed by the attorney making
them. An interrogatory otherwise proper is not objectionable
solely because an answer will involve an opinion or contention
that reiated to a fact or the application of law to fact. The
statement of an objection shall not excuse the answering par-
ticipant from answering remaining interrogatories or subparts
of interrogatories to which no objection is stated.

(a) The.answéring participant shall serve the

interrogatories and answers within 15 days for rate proceedings,
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and 20 days after service of the interrogatories for all other
cases. Time periods may be modified by the presiding officer,
on motion or by agreement of the participants. Objections
shall be served within 10 days of service of the interrogatories,
except as agreed by the participants or as ordered by the
presiding officer. . Within the time periods prescribed above,

" the answering or objecting participant shall serve copies of
the answers or objections on all other participants and shall
file with the Secretary a certificate of service, which shall
identify specifically the interrogatories té which answers or
objections have been provided. The participant against whom
the interrogatories are directed shall remain under a duty to
meet the time requirements for answering or objecting to all
interrogatories or subparts of interrogatories for which the
time period for response has not been,modified specifically.

(e) The participant submitting the interrogatories
may move that the presidiﬂg officer dismiss an objection and
direct tha£ the interrogatory be answered. The presiding officer
shall rule on such motion within 10.days of its presentation,
unless the presiding officer proposes and the moving party

agrees that the time period be extended.

§5.343.  Procedures in deposition by oral examination.
(a) A participant desiring to take the deposition of
a person upon oral examination shall give 15 days notice in

writing to every other participant to the action and to the



presiding officer. A participant, or witness within the control
of a participant, noticed to be depoéed shall be required to
appear without subpoena. A nonparticipant shall not be

required to appear unless subpoehaed.

(b)» The notice shall conform with the requiremgnts
of subsections (c) and (f) and of §5.344 (relating to approval
by presiding officer) and shall state the time and place of
taking the deposition and the name and address of each person
to be examined if known, and if the name. is not known, a general
description sufficignt to identify him'or the particular class
or group to which be belongs.

(c) The notice shall ‘include a brief statement of
the matters to be ingquired into.

(d) If the person to be examined is a participant,
the notice may include a request made in compliance with
§5.349 (relating to requests for ddcuments, entry for inspection
and other purposes) for the production of documents and tangible
things at the taking. of the deposition. If the pefson to be
examined is not a participant, and is to be. served with a
subpoena duces tecum-tolproduCe designated maﬁerials, the
nétice shall épecify the m&terials to be produced.

(e) A participant may in his notice and in'a subpoena,
if issued, name as the. deponent a public or private corporation,
a partnership or association, or a governmental agency. In
that eQent, the organization named shall serve a de;ignation
of one or more officers, directors, or managing agents, or other

persons who consent to-testify on its behalf, and may set forth,
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for each person designated, the matters on which he will
testify. A subpoena shall advise a nonparticipant organi-
zation of its duty to make a designation. The person desig-
nated shall testify as to matters known or reasonably available
to the organization. This subsection does not preclude taking
‘a deposition by.other procedures éuthofized in this chapter.

(f) Subsections (a)-(g) supersede 1>Pa. Code §§35.l42,
35.145 and 35.146 (relating to subpoenas, depositions and

notice and application),

§5.344, Approval by presiding officer.

(a) Notice of the deposition served.upon the presiding
officer, under §5.343(a) (relating to procedure in deposition
by oral examination), shall constitute an application f&ivan
order to take aBdepositiOn under section 333(b) of fhe act
(relating to prehearing procedures). ' The copy éerved on the

presiding officer shall contain the following addendum:

"Application granted. So Ordered this day of I

and shall bear a signature line foi‘the'presiding officer.

(b) The application shall be grantea by the presiding
officer, except as provided in §§5.324(a) (3) (relating to
discovery of expert testimony), 5.343(f) (relating to procedure
in deposition by oral examination) or subsection (c), unléss
objected to within 10 days by any participant. The presiding
office;-shall consider timely filed objections and §§5.324(a) (3)

and 5.343(f) and subsection (c¢) before granting the application.
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(c) if a participant provides notice scheduling ‘the
taking of a depésition prior to an expiration of. 20 days
after initiation of the proceedings,.he'shall.set forth the
facts requiring the. expedited discovery} and the presiding
.officer shall consider whether expedited discovery is warranted.
(d) Subsections (a)-(c) supersede 1 Pa. Code §35.147

(relating to authorization of taking deposition).

~ §5.345. Procedure on depositions by written questions.

(a) A participant taking a deposition by written
guestions shall serve the questions upon_the'deponent and serve
a copy upon each other participant. or his attorney of record.
Within 30 days thereafter the participant served and. other
participaﬁﬁs may serve cross questions upon the deposing
participaﬂt and upon each other participant or his attorney
of record. Reply questions shall be similarly served by a.
participant within 10 days of the service of cross questions.

| (b) The questibns shall contain a notice stating the

name and address of each person to be ‘examined if known, and,
"if the name is not known, a general description sufficient to
identify him or the particular class or group to which he belongs.
A deposition upon written questions may be taken.of a public or
private corporation, a partnership or association, or a govern-
mental agency in accordance with §5.343(e) (relating to procedure
~in deposition by oral examination).

(c) Objections to the form.of questions. are ,waived

unless filed and served upon the participant propounding them
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Qithin the time allowed for serving the succeeding cross or
other questions or:within 10 days after service of the last
queéstions. Othér objections may be made at the trial except
'as otherwise provided by §§5.346-5.348 (relating to persons
before whom depositions may be taken, taking of depositions -
objections, transcript of‘deposition, objections and filing).
(d) A copy of questions for the taking of a deposition,
as well as a signature page and envelope bearing the caption

and marked "Deposition of " {(name of witness, shall

be transmitted to the person being deposed who shall comﬁlete,
certify and file the deposition with or send it by registered
mail to the Secretary attaching thereto the copy of the gquestions.
(e) When the deposition is filed or received by the
Secretary,. he shall promptly give notice thereof to participants.
(£} After the service’oflquestions and prior to the
taking of the testimony of the deponent, the presiding officer,
on motion promptly made by a participant or a deponent, may
make an order in accordance.with §5.155 or an order that the

deposition shall not be taken except upon oral examination.

§5.346. Persons before Whoﬁ depositions may be taken.

(a) Within the United States or within a territory
or insular possession subject to the dominion of the United
. States, depositions oéher than by interrogatories shall be
taken before an officer authorized to administer ocaths by

the laws of the United States, of this Commonwealth or of the
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place where the examination is held, or before a person appointed
by the presiding officér. A’ person so appointed shall have
power to administer Gaths "and“take'‘testimony.

(b} No deposition shall. be taken before a person who is
a relative, employe or atforney of any of the parties, or who
is a relative or employe of the attorney, or whé-is financially
interested in the action. |

(c) Depositions by writteq‘qﬁestions need only be
answered under oath and notarized.

(d) Attendance of a witness at a deposition may be
compel;ed by subpoena.
| (e) Subsections (a)-(d) supersedé‘l Pé. Code §35.148

{relating to officer before whom deposition.is taken).

§5.347. Taking of depositions .- objections.

(a) Objection to taking a deposition. because of
the disqualification of the person before whom it is to be
taken is waived unless made before the taking of the deposition
begins or as soon'thereafter“as the,disqualifiéation becomes
known or could be discovered with reasonable diligence.

(b) Objections to the competency of a witness or
to the competency, relevéhcy, or materiality of the testimony
are not waived by failure to make them before or during the’
taking of the depoéition, unless the ground of the objection
is one which was known-to the objecting participant and which
might have been obviated .or removed if.made at that time.

(c) Errofs and irregularities occurring at the oralﬂ

examination in the manner of taking the deposition, in the form
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of oral questions or answers, in the oath.or. affirmation,

or in ‘the conduct of participants and errors of any kind which
might have been obviated, removed, or cured if objections

had been promptly made, are waived unless reasonable objection
is made at the taking.of the depositioﬁ.

(d) All errors and irregularitiés in the notice for
taking a deposition are waived unless written objection is
served upon the participant giving the notice under §5.344
(relating to approval by presiding officer).

(e)~ Subsections (a)-(d) supersede 1 Pa. Code §35.151

(relating to status of deposition as part of record).

§5.348. Transcript of deposition, objections .and filing.

(a) The person before whom the deposition is taﬁen
shall put the witness on oath or affirﬁation and shall- personally,
or by someone acting'undbr his direction and in his presence,
record the pestimony of the witness.

(b) Thg testimony of the witness shall be transcribed.
Objections to the manner of preparation or the correctness of
the transcript are waived unless they are filed in writing with
the presiding officer promptly after the grounds of objection
become known or could have been discovered .with reasonable
diligence.

(c) When the testimony is fully transcribed, a
copy of the deposition with the original signature page shall
be submitted to the witness for inspection.and signing and shall

be read to or by him and shall be signed by.him unless the
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witness is ill or cannot be found or refuses to sign. Changes
which the witness desires to make shall be entered upon the
deposition by the person before whom it was taken with a state-
ment of the reasons given by the witness for making the changes.
If the deposition is not signed by the witness within 30 days
of its submiséion to him, the person before whom the deposition
was taken. shall éign it and state on.the record why it was
not signed. The deposition may then be used as fully as
thouéh signed, unless the presiding officer holds.that the
.reaSOns given for the refusal to sign require rejection of the
deposition in whole or in part. A

(d) The person before whom the depoéition ks taken
shall certify on the deposition that the witness wés sworn
by him and that'£he depésition is a true record of the
testimény given by the witness. He shall then secureiy seal
the depositiﬁn in an envelope endorsed with the caption of the
action and marked "Dépoéition of (name of witness)" and shall
promptl§ sen@ it by registered mail fo the Secretary for filing.

(e} In lieu of participating in.-the oral examination,
participants served with notice of taking a deposition may
transmit written questions to the person taking the deposition,
who shall prqpound.theﬁ to the witness and record the ;nswers
verbatim.

(f) Upon payment of reasonable charges, the

person before whom the deposition was taken shall. furnish a

copy thereof to any participant or to the deponent.
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(g) Subsections (a)-(f) supersede 1 Pa. Code
.§35;i49 (relating to oaths and reduction to writing).
§5.349. Requésts for documents, entry for inspection and

other purposes.

(a{ A participant may serve on another participant
a request for. either of the following:
| (i) To produce and permit the participant making
the request, or someone acting on his behalf, to inspect and
copy designéted documents - including writings, érawings,
graphs, charts, photographs, phonorecords, and other compilations
of data from which information can'be'obtained,«translated,
if necessary, by the respondent thropgh detection devices into
reasonably usable form - or to inspect a ‘copy, test or saﬁple
any tang;ble thinés.which constitute or contain matters within
the scope of §§5.321(b), 5.323 and 5.324  (relating to scope,
trial preparation material -and discovery- of expert testimony)
and which are in the possession, custody or control of the
participant upon whom the request is served; or

(2) To permit entry upon' designated land or other
property in the posggssion or control of the participant upon
whom the reqﬁest is served.for the éurpose of inspecting and
measuring, surveying,.§h6£pgraphing, testing, of sampling the
property or any desighated object or.operation thereon, within
the scopelof §§5.321(b), 5.323 and 5.324- (relating to scope,

trial preparation materiél and discovery of expert testimony):



(b) As an alternative to permission to inspect and
copy, and if requested byithe'participant seeking discovery,

-the participant party against whom discovery is sought shall
reproduce the designated documents at the requesting participant's
expense. Regulated utilities shall provide copies of requested
materials to Commissioﬁ staff and the Office of Consumer Advocate
at no charge.

(c) The request shall set fofth the items to be
inspected either by individual item or by category, describe
items and categories with_reasonéble particularity, and specify
a reasonable time, place, and manner of making the inspection
and performing the related acts.

(d) The participant upon whom the request is served
shall sefve a written response within 15 days for rate proceedings,
and 20 days after service of the request for all other cases.
Time periods may ‘be modified by the presiding officer, on motion,
or by agreement of the participants. .The response shall state
that inspection and related activities will be permitted as
requested. If the request is objected £o, such objection shall
be made in the manner described in §5.342. A participant
may request another parﬁicipant to produce or inspect documents
as part of interrogatories filed pursuant to §5.341. The
participant submitting the request may.move for. an order under
§5.342(e) with respect to any objection or to other failure
to respond to the request or any part thereof, or failure to

permit inspection as requested.



(e) This section shall not apply to official fiies
of the Commission, or materials which are the product of or
within the control of Commission advisory or adjudicatory staff,
but shall apply only to materials within the control of staff
as may be participating in the action as a participant. Access
to official files of the Commission shall be as prescribed in

§§1.71-1.77 (relating to public access to Commission records).

§5.350. Requestifor admissions.

(a) A participant may serve upon another participant
a written request for:the-édmission of‘the-truth of any matters,
within the scope of §5.321-§5.324 (relating to discovery), set
forth in the request, that relate to statements or opiﬁions
of fact or of tpe;application of law to fact, including the
genuineness, authéntigity, correctness, execution, signing,
delivery, mailing or receipt of any document described in
the request. Copies of_aocuments shall be served with the
request unless they have beén or are otherwise furnished or
available for inépection and copying.

(b) Each matter of which an admission is requested
shall be separately set forth. The matter is admitted unless,
within 20 days after service of the request, the participént
to whom the request is directed answers or makes an objection
to the matter, signed by  the participant or by his attorney.

If objection is made, the reasons shall be stated. The ‘answer
shall admit or deny the'matter or set forth in detail the
reasons why the anSwe;ing parﬁicipant cannot truthfully do so.
A denial shall fairly meet the substance of the reqguested
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admission, and when good faith requires that a participant
qualify his answer or deny only a part of the matter of which
an admission is requested, he.shall specify .so much of it as
is'true-and qualify or deny the remainder. An answering
participant may not give lack of information or knowledge as
a reason for failure to admit or deny unle;s,he states he has
made reasonable inquiry and that the information known or
readily obtainable by him is insufficient to.enable him to
admit or-deny. A participant who considers that.a matter of
‘which an-admission has been requested. presents a genuine issue
for hearing may not, on that ground alone, object to the request.

(c) The participant who has requested the admission
may move to determine the sufficiency of the answer px.objection.
Unless the presiding officer determines that. an dbjection-is
justified, he shall order that an answer be served. If the
presiding .officer determines that an answer does not comply
with the requirements of this section, .he may order either
that the matter is admitted or may determine that final dis-
position of the request be made at a prehearing conference-
or at a designated time prior to hearing.

(d) ' Any matter admitted under this section is
conclusive;y established unless the pfesiding officer on
motion permits withdrawal or amendment.of the admission. An
admission by a participant under this section is for the
purpose of the pending action only and is not an admission by
him for any other purpose. An‘édmission may not be. used against'

a participant in any other proceeding.
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§5.351. On the record data requests.

During .the course of a rate pfoceeding a par;icipant
may request that a witness provide information or documents
at a later time as part.of ‘the witness' response to a question
posed during cross-examination. Such a request.may be.maae
orally or in writing so long as the written request is présented
at the time the witness appears for cross-examination. ;‘An oral
request may be confirmed in writing by the participant making
the request. The procedures for written interrogatories in
§5.342 shall be applicable to on.the record data.requests
except that answers shall be supplied as soon as possible after
the reqﬁest but in any event no later than 10 déys after the
request is made, unless the presiding officer modifies the time
period for good. cause shown. Any objections to such a reguest
‘must be made at the time that ‘the request is made. -Limitations
established in or pursuant to §§5.321, 5.322, 5.323 and

5.331(b) shall be épplicable to on the record data réquests.

LIMITATIONS

§5.361. Limitation of scope of discovery and deposition.

(a) No discovery or deposition shall be permitted

which:

(1) 1Is sought in bad faith;.

(2) Would cause unreasonable annoyance, embarrassment,
oppression, burden or expense to the deponent or any person

or participant;
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(3) Relates to matter which is privileged;

(4) Would require the making of an unreasonable
investigation by the deponent or a participant or witness.

(b) -In rate proceedings, discovery shall not be
limited pursuant to péragraph-(a) solely because the discovery
request requires the compilation of ‘data or . information which
the answering participant does not maintain in the format
requested, in the normal course of business, or because the
discovery request requires that the answering participant
make a special study or analysis, if such a study or analysis
cannot reasonably'be conducted by the parficipant making the

request.

§5.362. Protective orders.

(a) Upon motion by a participant or: by the pérsoh
from whom discovery or depositién is sought, and for good
cause shown, the presiding officer may make an order which
justice requires to protect a participant or person from-
unéeasonable annoyance, embarragsmgnt, oppression, burden
or expense, including one or more_of the following:

(1) That the discovery or deposition shall be
prohibited. |

(2) That the discovery or deposition shall Be
only on specified teéms and conditions, incluaing é deéignation

of the method, time or place.



(3) That the scope of discovery or deposition shall
be limited and that certain matters shall not be inquired into.

(4) That discovery or deposition shall be conducted
with no one present except persons designated by the presiding
officer. |

{5) That a deposition shall be sealed and shall be
opened only by order of the presiding officer.

(6) That the participants simultaneously shall
file specified documents or information enclosed in sealed
envelopes to be opened as directed-by the presiding officer.

(7) That a trade secret or .other confidential research,
development or commercial informétion shall not be disclosed
or be disclosed only in a designated way.

(b) If the motion for a protective order is denied
in whole'or in part, the presiding officer may order that a
participant or person provide or permit discovery.

{(c) At any time during the taking of a deposition
on motion of a participant or of the deponent, the presiding
officer or other administrative .law judge may order the
officer conducting the examination to cease from taking the
deposition, or may limit the scope and manner of the taking
of the deposition as pfovided in subsection (a). Upon demand
of the objecting participant or deponent, the taking of the
depésition shall be suspended for the time necessary to make
a motion for an order and to obtain the presidingbofficer's

ruling.
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‘§5,363. Stay of proceedings.,

The filing of a motion for a protective order shall
stay the deposition, production, entry on land or other
discovery to which the motion is directed until the presiding
officer rules on tﬁé mofiqn or for a periéd of 10 days, ﬁhichever
is shorter, where the presiding.officéf'does not rule on the
motion by the tepth day after its filiﬁg,,the,sfay shall be

deemed lifted and the discovery shall proceed.

§5.364. Use of.dépositions at hearing.

(a) At hearing, any part or ali‘of.a deposition,
so far as admissible under 42 Pa. C.S. §§6101—6112 (relating
to rules of evidence)/ may. be used against a participant who
was present or represented at the taking of the deposition or
who had notice thereof if reéuired, in accordance with any
one of the following provisions:

(1)‘ A deposﬁpioh may beAuse& by~a participant -for
the purpose of contradicting or impeaching the testimony of
deponent as a witness.

(2) * The deposition of a participant or of any one
who at the time of taking .the deposition was an officer,
director, or managing ageﬁt of a partiéipant or a person
designated under §5.343(e) (relating to procedure in deposition
by oral examination) or §5.3}5(a)(2) (relating to procedure
on depositions By written questions) to testify on behalf of
a public or private corporation, partnership, association,
or governmental agency which is a'participant, may be uéed by

an adverse participant for any purpose.
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. (3) The deposition of a witness, whether or not a
:participant, may be used by a participant for any purpose if
the'presiding officer finds one of the following:

(i) That the‘@itness is dead;

(ii) That;th; witness is outsidé the Commonwealth,
unless it appears that the absence of the witness wa§ procured
by the participant offering the deposition;

(iii) That the $itneés is unable.to attend or
testify because of age, sickness, infirmity or imprisonment;

(iv) That the participant offering the deposition
has been unable to procure the attendance of the witness by
subpoena; or,

(v) Upon application and notice that such exceptional
circumstances exist as to make it‘desirablé,‘in the interest
of justice and with:due regard to the importance of presenting
the witnesses iq hearing, to-allow thevdeposition to be
used.

(4) 1If only part of a deposition is offered in
evidence by a participant, any other pa;ticipanf may require
him to introduce all of it which is relevant to the part
introduced, and any participant may introduce any other
parts.

{b) Subject to §5.347(b) (reiatipg-to taking of
deposipions—objectigns),'objection may be made at the hearing
to receiving in evidence deposition .for any reason which
would require the‘eiclusion of the'evidénce if the witness

were then present and testifying.
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(c) A participant shall not be deemed to make a
person his own witﬁesé for any purpose by taking his deposition.
The introduction in evidence of ‘the deposition'or a part thereof
for a purpose other than that of contradicting or impeaching
the deponent makes the deponent the witness of the party
introducing the-deposition, but this shall not apply to the
use by an adverse barticipant of a-deposi;ibn as described
in paragraph (2). At the hearing a-participané may rebut
relevant evidence contained in a dgposrtion whether intro-

duced by him or by any other participant.

SANCTIONS

§5.371. Sanctions- - when applicable.

(a) The Commission or the presiding officer may,
on motion, make aﬁ_apprqpriate;order if one of the folioWing
occur::

(1) A participant fails to appear, answer, file
sufficient answers, file objections, make a designation,
or otherwise respond to discovery. requests, as required
under this subchapter; or

(2) A participant deponent or‘aﬁ officer or
managing agent of a participant refuses to obey or induces
énother to refuse to obey an order of a presiding officer.
respecting discovery, or induces another not to appear.

(b) A failure to act described in subsection (a)

may not be excused on the ground that the discoﬁery sought
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t
-is objectionable unless the participant failing to act has .

filed an appropriate objection or has applied for a pro-
tective order.

(c) 1If a deponent refuses to be sworn or to answer
a question, the deposition shall be completed on other matters
or adjorned, as the proponent of the question may prefer. There-
after, on reasonable notice to persons affected thereby, the
proponent may apply to the presiding officer fo; an order

compelling the witness to be sworn or to answer.

§5.372. Sanctions - types.

(a) The presiding officer, when acting under §5.371
(relating to sanctions - when applicable) may make one of the
fdllowingt

(1) An oFder that the matters regarding which the
questions were asked, or the character or description of the
thing or land, or the contents of the paper, or other designated
fact shall be tgken to be established for the purposes of the
action in accordance with‘thé claim of the party obtaining the.
order; |

(2) An orderfrefusing to allow the disobedient party
to support or oppose designated claims or defehnses, or pro-
hibiting him from intfodpcing in evidence designated documents,
thinés or testimony;

(3)- An order- striking out pleadings or parts thereof,
staying further proceedings until the order is obeyed, or
entering a jngment against the disobedient participant or

party advising the disobedience; or
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(4) An order with régard to the failure to make.dis;
covery as is just.l

(b) In addition to the sanctions described in
paragraph (a), in rate proceedings, when a participant fails to
answer discovery requests on the date due, the presiding officer
may issue an order that the hearing schedule be modified, or
that the deadline for the filing of other participants' written
testimony be extended, or that provides .such 'other relief as will
allow the other‘participants a sufficient and reasonable opportunity
to prepare their.cases..

(c) A witness whose identity has not been revealed as
provided in this chapter shall not be permitted to testify on behalf
of the defaulting party-at hearing on the action. If the failure
to disclose the identity of the witness is the result of extenuating
circumstances beyond the control of the-defaulting participant, the

presiding officer may grant a continuance or other appropriate relief.

§5.373.  Subpoénas:

(a) 1If issuance of a'subpéena is required. by operation of
this chapter, or because a participant or witness has not othefwise
appeared, issuance of the subpoena shall be in accordance with
§5.421>(re1ating to éubpoenas).

(b) Subsection (a) supersédes 1 Pa. Code §35.142

(relating to subpoenas).



Subchapter E. Evidence and Witnesses

EVIDENCE

§5.401. Admigsibility of .evidence.

(a) Reievant‘and material evidence is admissible
subject to objectfons-on other grounds, but there shall be
excluded.such evidence as is unduly repetitious or cumulative,
or such evidence as‘is'not of the kind which would affect
reasonable and fat;-minded men in the conduct of their daily
affairs.

(b) ‘Subsection (a) is identical td 1 Pa. Code

§35.161 (relating to form and admissibility of evidence).

§5.402. Admission:of evidence. -

(a) Any participant shall move the admission 6f
evidence into the .record upon'presentétion of the sponsoring
witness, and after opportunity for other participants to
examine the qualifications ofmthe witness.

(b)  In ordef for an exhibit to be received into
evidence, it shall be marked for identification and moved
into evidence. if a motion to move an exhibft into evidence
is made qfter the close of the record, it shall be in writing
and be subject to the same objections which could have been
made at the hearing.

(c) Subsections (a) and (b) supersede 1 Pa. Code

§35.162 (relating to reception and ruling on evidence).
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i§5.403. Control of receipt of evidence.

(a) The presiding officer shall have all necessary
authority to contrbllthe receipt of evidence, including the
following:

| (1) Ruling on the admissibility of evidence;

(2) Confining the evidence to the issues in .
the pfoceeding and"impose, where appropriate:

(i) Limitations on the numbef.of witnesses
to be. heard; -

(ii) LimitationS‘of time and scope for
direct and cross examinations;

(iii) Limitations on the production of
further evidepce; and

{(iv) Any other necessary  limitation(s).

(b) The presiding officer shall actively employ
these powers to direct and focus the proceedings consistent
with due process. !

{c) Subsections (a) and (b) supersede 1l Pa. Code
§35.127 (relating to 1imitihq'numb¢r of witnesses), 35.162
(relating to reception .and ruling on evidence) and. 35.163
(relating to designation of relevant portions of documentary

evidence).

§5.404. Additional evidence.

(a) At any ‘stage of the hearing or thereafter the
Commission or the éresiding officer may call for further
admissible evidence ‘upon any issue and require that such
evidence be presented by the participant(s) concerned,

either at that. hearing or at the adjournment thereof.
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(b) Subsection (a) supersedes 1 Pa. Code §35.128

(relating to additional evidence).

§5.405. Effect of Pleadings.

(a) Applications, complaints; orders to show
cause and answers thereto and similar:fbrmal documents upon
which hearings. are fixed shall, without further action, be
considered as part.of~tﬁe record as pleadings.

_(b) In no event, except in the case of a non-contested
proceeding, shall such pieadings, or any part thereof, bé
considered. as evidenéq,of any fact-other than that of filing
thereof unless offered and received into evidence.

(c) Subsecﬁions (a) and (b) are identical to 1 Pa.

Code §35.125(d) (relating to order of procedure).

§5.406. lPubiic documents.
(a) A report, decisién, opinion or other document

or part'thereof,,néea not be produced or marked for identification,
but maiAbe offered in evidence as a public document by
specifying the document .or part thereof and where it may be
found, if the docuﬁent is either of the following:

(1) A rgport or other document on file with
the Commission; or

(2) An.official report, decision, opinion,
published scientific or economic statistical data or similar
public document which is issued by any governmental -department, -
agency, committee, commission or similar entity which is
shown by the offeror to be feésonably avaiiab;e to the
public. '
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{b) Upon the reguest of'a,participant and at
the direction of the presiding officef or the Commissibn,

é party who incorpﬁrates'by reference any pleading must provide
a copy of that pleading to the participant requesting one.

'(c) Subsections (a) and (b) supersede 1 Pa. Code
§35.165 (relating to public documents) and 35.166 (relating
to prepared expert te;timony).

;§5.407. Records of other proceedings.

(a) Whgn:any portion of the record in any other
proceeding before the Commission is offered in evidence and
‘showh to be relevant and material to the instant proceeding,
a true cbpy of such record shall be presented in the form of
an exhibit, togethef with additional copies as provided in
§5.409 (relating to.copies and form of documentary evidence),
unless both of the following occur:

(1) The participant offeriﬁg such record
agrees to supply, within a period of time specified by the
Commissién or the presiding officer, such copies at his own
expense, if any, when so required;

| {2) The portion'is specified wi£h parti-
cularity in such manner as to be readil& identified, and
-upon motion is admigted into evidence by reference to the
records of the other proceedings.

(b) Subsécfion (a) is identical to 1 Pa. Code

' §35.167 {(relating to records in other proceedings).
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$5.408. Official and Judicial notice of fact:

(a) "0Official notice or judiciai notice of facts
may be taken by the'Commission or the presiding officer.
When the éecision of the Commission or the presiding officer
rests on official notice or judicial notice of a material
fact not appearing in the evidence in the reéord, upon notification
that facts are about to be or have been noticed, any party
adversely affected shall have the opportunity upon timely
request to show that the facts are not properly noticed or
that alternative facts should be noticed. The.commission or
the presidin§ officer in its discretion shall determine
whether written presentations sufficé, or whe£her oral argument,
oral evidence, or cross-examination is app;opriatelin the
circumstances. The Commission or presiding officer.-may also
give official notice as that term is defined in §331(g) of
the Act, 66 Pa. C.S. §331(g).

| (b) Subsection (a) is identical to 1 Pa. Code

§35.173 (relating to official notice of facts).

§5.409. Copies and form of documentary evidence.

(a) Except as otherwise provided in these rules,
when exhibits of a documentary character are offered in
: eyidence, copies shall be furnished to the presiding officer
and to the pafticipants present at the'ﬁearing, unless the
presiding officer otherwise directs. Two copies of eaéh
exhibit of documéntary character shall be furnished for the

use of the Commission unless otherwise directed by the presiding

officer.

- 80 - n



(b)..Whenever practicable, all exhibits of a
documentaryxchafacter reEeived in evidence. shall be on paper
of good gquality and so prepared as to be plainly legible and
durable, whether printed, typewritten or otherwise reproduced,
and shall conform to the requirements of Chapter 1 (relating
to documentary filings) whenever practicable.

(c) Subsection (a) is identical to 1 Pa. Code §35.169
(relating to copies to parties and agency), Subsection (b) is
identical to 1 Pa. Code §35.168 (relating to form and size

of documentary evidence).

WITNESSES

§5.411. Oral examination.

(a) Witnesses shall be examined orally unless the
testimony is, taken by depositién-as pfovided in §§5.145-
5.152 (relating to depositiong) or the facts are stipulated
in the manner provided .in §5.116 (relating to stipulations)
or in §5.118 (relating to presentation ana effect of stipulations)
or the tgétimony is submitted in prepared written form as _
prbvided in §5.140 (relating to expert .witnesses). Witnessés~
whose testimony is. to be taken shall be sworn, or shall
affirm, before their testimony shall be deemed evidence in
the proceeding or ahy questions are put to them.

(b) Subsécgion (a) is identical to 1 Pa. Code

§35.137 (relating to oral examination).
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§5.412. Written testimony.

(a) Use of written~testimony in. Commission proceedings
is encoﬁréged,,eépecially in connection with the testimony
of expert witnesses. Written direct testimony is required
of expert witnesses testifying in rate cases.

(b) Whenever in thé‘ciréumstances of a particular
case it is deemed necessary or desirable, the presidihg
officer may direct that expert testimony to be given upon
direct examination shall be reduced to the form of prepared
written testimony. A reasonable period qf.ﬁime shall be
allowed for the preparation of such written testimony.

(<) ‘Writté; testimony, shall be subject to the
same rules of admissibility and cross-examination of the
sponsoring witness as if it were presented orally in the
usual manner,

(d) Except in rate proceedings, cross-examination
of the witness presenting written testimony shall proceed at
the hearing at which testimony is authenticated if, not less
than 20 days prior to the hearing, service is made upon each
participant of record, unless the presiding officer for good -
cause otherwise directs: Unless the Commission by rule or
order establishes otherwise, in rate proceedings, the presiding
officer shall establish the schedule for the filing and
authentication of written testimony, and.for cross-examination

by other participants.
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(e) Written testimony shall normally be prepared
in question and answer form, and shall include a statement
of the qualifications‘éf the witness, and shall be accompanied
by any exhibits to which it relates. All partiéipants
offering prepared writﬁén testimony shall insert line numbers
on each page, in the left-hand ﬁa;gin. -

(f) Subsections (a)-(e) supersede 1 Pa. Code
§§35.138 (;elating to expert witnesses), §35.:150 (relating

to scope and conduct of examination) and. §35.166 (relating

to prepared expert testimony).

§5.413. Fees of witnesses.

(a) Witnesses subpoenaed. by the Commission shall
be paid the same fees and mileage as are paid for like
services in the courts of common pleas. Witnesses subpoenaed
at the instance of particibénts shall be paid the same fees
by the participant at whose instance'the witness is subpoenaed;
and theiCommission, before issuing any subpoena as provided
in»§5.l74 (relating to subpoenas), may require a deposit of
an.amount adequate to cover the fees and mileage involved.

(b) Subsection (a) is identical to 1 Pa. Code

§35.139 (relating to fees of witnesses).

§5.4i4; Offers of proof.

(a) An offer of proof may be reques;ed when
opposing counsel'contenqs the witness is not competent to
testify to the subject matter or that the evidence to be

offered is inadmiséible. An offer of proof also may be made
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"when the bresiding officer has sustained an‘objectiqn to the
admission of any testimony orx tangible“evidence. If the
proffered evidenceiis fapgible, it shall be marked for
identification and shall constitute.the offer of proof. If
the profferéd evidence is oral testimony, the offer of proof
shall consist of a sumﬁar? of the evidence which counsel
éontends would be adduced by such testimony. The presiding’
officer may. also request a statement of the basis for admissibility
of such evidence.

(b) Subsection (a) supersedes.l Pa. Code '§35.190 (b)

(relating to appeals to agency head from rulings of presiding

officers).

SUBPOENAS

§5.421. Subéoenas.

(a) Issuance. Subpoenas for the attendance of
witnesses or for the production of documentary evidence,
unless directed by the.Commission upon' its own motion, will
issué only upon application in Qriting to the presiding
officer, except that during a heariﬁg in a proceeding, such
application may be made orally on the record before the
presiding officer, who shall determine the necessity of
iésuipg the subpoena. The written appiiqation shall specify
as nearly as possible the general relevance, materiality,

and scope of the testimony or documentary evidence sought,

including, as to documentary evidence, specification as
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‘nearly as possible of the documents désired‘and the facts to
be proved by . them in sufficient detail. to indicate the
necessity of the documenté.

(b) ‘Notiée to‘adverse‘counsel. Each application

for a subpdeﬁé must be served by the peﬁitioner upon the
adverse party,Jwifh copies to the presiding officer, all
parties of record and the Commission. .The application
shall contain a'notice.that any answer thereto shall be
filed within five days of service of the application.

(c) Service and return. If service of the subpoena

is made by a sheriff,qr like offiéer or his deputy, service
shall be evidenced by his return thereof. If made by another
person, that person shall make affidavit thereof, @escribing
the manner in whibh~service was made, and shall return thé
affidavit on or with the original subpoena. .In case of
failure to make service, the reasons for the fgilure shall

be stated.on the original subpoena. In making service, a
copy of the subpoena shall be exhibited?té énd left with the
person to be,serQed. The original subpoena, Eearing or
accompanied by the authorized return, affidavit, or statement,
shall be returned forthwith to the Secretary of the Commis-
sion, or, if so directed on the subpoena, to the presiding
officer before whom the person named in'ﬁhe subpoena is

‘required to appear.



“on

(d) Fees of witnesses. Witnesses who.are subpoenaed

shall be paid fees as.provided in §5.413 (relating to fees

of witnesses).

(e) Subsections (a)-(d) are identical to 1 Pa.

Code §35.142 (relating to subpoenas).

CLOSE OF THE RECORD

§5.431. Close of the record.

(a) Once the record is closed-no additional
evidence may'be introduced or relied upon by any participant
unless,alléwed for good cause shown by the Commissionhor
presiding officer upon motion of a participant, except’

that transcript corrections may be made consistent with

'§5.252 {(relating to transcript corrections).

(b) Subsection (a) sﬁpersgdes 1 Pa. Code §§35.231
(relating to reopening on application of party) and 35.232

(relating to réopeningﬁby_presiding'officer).
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Subchapter F. PRESIDING OFFICERS

§5.4Bi. Designation of presiaipg officers.

(2) - When evidence is to be taken in a proceeding,
eithef the Commission or its representative appointed according
to law} may preside at the hearing.

(b) Subsection (a) is identical to 1 Pa. Code

§35.185 (relating to designation of presiding officers).

§5.482. Disqualificationhof a preéidiﬁg officer.

.(a) A presiding officer may withdraw.from a
proceeding wheﬁ he deems himself.disqualified in accordance
with law, or he may be withdrawn by the Commission for good
cause found after timely affidavits alleging personal bias
or other disqualification have' been filed; .

(b) Subsection (a) supersedes 1 Pa. Code §35.186

(relating to disqualification of .a presiding officer).

.§5.483. Authority of presiding officers.

(a) Presiding officers shall have the authority
specified in the Act, subject to this title.

(b) .Subseceion (a) supersedes 1l Pa. Code §35.187

(relating to authority delegated to presiding officer).
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§5.484. Restrictions on duties and activities.

(a) Presiding officers shall perform.no duties
inéonsistent with the Public Utility Code,'the rules of the
Commission, or with their duties and responsibilities.

(b} Save to the extent required for the disposition
of ex parte matters not prohibited by the Public Utility
Code, no presiding officer shall consult any person or
participant on any fact in issue unless upon notice and
opportunity for all participants to participate.

(c) Subsections (a) and (b) are identical'to 1l Pa.

Code §35.188 (relating to restriction on duties and acti#ities).

§5.485. -Manner of conduct of hearings.

(a) It is the duty of the presiding officer to
conduct a fair and impartial hearing and to maintain order.
Any disregard by participants or counsel of rulings of the
presiding.officer. on matters of order aﬂd procedure shall be
noted on the record, and where he deems it necessary, shall
be made the subject of a special written repoft to the
Commission. In the event that participants or counsel
should be guilty of disrespectful, disQrderly'or‘contumacious
language of conduct in connection with any hearing,.the
presiding officer immediately may submit to the Commission
his report thereon, together with his recommendations, aﬂd
in his discretion suspend the hearing.

(b) Subsection (a) is identical to 1 Pa.

Code §35.189 (relating to manner of conduct of hearings).



- §5.486. Unavailability qf.presiding officer.

(a) If a présidigg officer’beéomes unavailable
the Chief Administrative Law Judge may elther de51gnate
another. quallfled officer to prepare the lnltlal or recommended
decision or cause the .record to be certified to the Commission
for decision. |

{b) Subsection .{(a) is identical to 1 Pa. Code

§35.203 (relating to unavailability of presiding officer).
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Subchapter G. BRIEFS

§5.501.. Content and form of briefs.
' (a) Briefs shall contain the following:

(1) A concise -statement or counter-statement
of the case.

(2) Where evidenée is relied upon by the
participant filing the brief, he shall make reference to the
pages of the record or exhibits Qhere the evidence appears.

(3) An argument preceded .by a summary. The
party with the burden of proof shall, in its main or initial
‘brief, completely address, -to the extent possible, every
issue raised by the relief sought and the evidence adduced
‘at hearing.

(45 A conclusion with requested relief.

(b) Briefé shall also contain the following, if
and as directed by the presidingquficer:

(1) A statement of the questions involved.

(2) Proposed findings of fact with references
to transcripf pages or exhibits where evidence appears,
together with proposed,conélusions of law.

(3) Proposed ordering péragraphs specifically
identifying the relief sought.

(c) Exhibits should not be reproduced in the
brief, but may, if desired, be reproduced in an appendix to

the brief.
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(d) Briefs.of more than 20.pages shall contain on
its front leaves a table of contents with page references
and a.table of citations, which may be prepared without
pagination.

(e) ALl briefs shall be as concise as possible,
and -except for briefsnin rate cases, shall be limited to
60 pages in‘leQch, unless some -other limitation iswimposed
or allowed by the presiding officer. The length of briefs
in fate cases shall be controlled by the presiding officer.

(f) Subsections (a)-(e) supersede 1 Pa. Code
§35.192 (relating té'content and form of briefs).
§5.502. Filing and service of briefs.

(a) An original and nine copieé of each brief
shall be filed with'thg Commission in accordance with §1.04
(relating to filing generally) and in care of the New
Fiiing Section, Room B-lB.A |

(b) Except for rate proceedings or as provided by
agreement or by direction of the'presidigg officer, the
first or initial brief shall be filed by the participant or
. ‘participants upon whom rests the burden of proof and the
other participant or participants maf then respond. If
briefs are filed simultaneously, reply briefs may be filed.
No additional briefs will be aécepted. Each initial brief,
responding brief and reply brief shall be filed and served
within the time fixed by the presiding officer. If no
specific times are fixed, initial briefs shall be filed and

served within 30 days after the date of service. of notice of
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the filing of the transcript and responding briefs or reply
briefs shall be filed within 50 days after date of service
of the notice of the-fiiing of the transcripf.

| (c) Briefs not filed and served on or before the
dates fixed therefor will not be accepted, except by
special permission of the CQmmiésidh or the presiding
officer.

(d) Subsections (a)-(c) supersede 1 Pa. Code

§§35.191 and 35.193 (relating to briefs).
Subchapter H.: EXCEPTIONS, APPEALS AND ORAL ARGUMENT

§5.531. Certification of record without decision.

(é) If a proceeding is referred to a presiding
officer, that officer will normally file a decision. The
record will be certified to the Coﬁmission without a decision
-0of the presiding officer only as requi;ed or allowed by the
Commission.

(b) Subsection (a) supersedes 1 Pa. Code §35.201-

35.207 (relating -to proposed report generally).

§5.532. Oral argument before presiding officer.

(a) When, in the opinion of the presiding officer,
time permits and the nature of the proceedings, the complex-
ity or importance of the issues of fact or’law involved, and
the public interest warrant, such presiding officer may,

either on the presiding officer's own motion or at the
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"request of a participant allow and fix a time for the
" presentation of oral a;gument,_imposing,guch‘limits on the
argument as is deemed appropriate.
(b) Subsection (a)- supersedes 1 Pa. Code §35.204

(relating to oral argument before presiding officer).

§5.533. Procedure to except to initial, tentative and
recommended decisions.

(a) Any participant to a proceeding referred to
an administrative law judge under Section 331 (b) of the Act
(relating to powers of Commission and administrative law
judges) may file exceptions to the initial decision of the
administrative law judge within 15 days after such decision
is issued. Such exceptions shall be served on the administ;ative
law judge, "as well as on the participants.

{b) In all proceedings not included within sub-
section (a) exceptions . may be filed and served within
15 days after the initial, tentative or recommended decision
'is issued unless some other exception period is provided.

{(c) Exceptions shall be stated in specific,
numbered paragraphs. Any.supporting reasons for the excéptions
shall follow the specific exceptions. |

(d) Exceptions shall be concise. The exceptions
and supporting reasons shall be limited to 40 pages in
lengthf Statements of reasons supporting exceptions shall,
insofar as practicable, incorporate, by reference, relevant
passages in previously filed briefs. No separate brief in

supbort of or in reply to -exceptions shall be filed.



(e} An original and nine copies of the exceptions
shall be filed with the bommission in .accordance with §1.04
(relating to filing generally) and in care of the New Filing
Section, Room B-18.

(f) Subsections (a)-(e) supersede-1l Pa. Code

§§35.211 (relating to procedure to except to proposed report)

and 35.212 (relating to content and form of briefs on exceptions).

§5.534. Appeal to the Commission.

(a) Any participant to 'a proceeding referred to
an administrative law judge under Section 331(b) of the
Act (relatipg to powers of Commission and administrative law
judges) may appeal to the Commission, from-the”ruling of the
administrative law judge on the exceptions, within 15 days
after such ruling is issued. Except where the.presiding
officer grants any or all of the,exgep;ions, an appeal shali
be limited to a single page. Where the presiding officer
has granted any orlall_exceptions, the'appeal shall be in
the form required by §5.533(c) and (d). Issues raised on
appeal shall be limited to issues raised by the exceptions
" and the ruling on exceptions.

(b) In all other proceedings, Qommission review:
shall be obtained by the filing of exceptions under §5.533(b)
(relating to procedure to except to initial, tentative and

recommended decisions).
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. (c) An original and three copies of the. appeal
shall be filed with the-Commission in accordance with §1.04
(relating to filing generally) and to the attention of the

New Filing Section, Room B-18.

§5.535. Replies.

(a) Each participant shall have the right to file
replies to exceptions in all proceedings before the Commission.
Each participant shall have the right to file replies to
appeals from rulings on exceptions in which the presiding officer
has granted some or all of the exceptions. Such replies shall
be filed within ten (10) days of the date of service of the
exception or appeal and shall be limited to 25 pages in
length and in paragraph form. Such replies-.shall be concise
and shall insofar as* is practicable, incorporate by reference,
relevant. passages in previoﬁsly filed briefs.

'{b) Subsection (é) supersedes 1 Pa. Code §35.211

(relating to replies to exceptions).

§5.536. Effect of failure to file exceptions or appeal.

(a) If no exceptions are filed in a proceeding
‘included within §5.533(a) (relating to_pfocedure to except
‘to initial, tentative‘and-recommended decisions), the decision
of the administrative law judge shall become final, without
further Commission action, unless, within the 15 day exception
period, two or more Commissioners request that the Commission

review the decision.
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(b). if exceptions are filed under subsection
§5.533(a).(relating to procedure to except to initial, tenative
and recommended decisions), thé.ruling on exceptions,
together with the underlying decision, shall become final,
without further Commissign‘action, unless either an appeal
is filed under §5.534 (relating to appeal to the Commission)
or two or more Commissionéfs, within the 15 day exception
period, request that the Commission review .the ruling on
exceptions.

(c) A tentative decision, issued by the Commission,
subject to exceptions, éhall become final, without further
Commission action, if no exceptions are filed under §5.533(a)
(rglating to procedure.to‘except to initial, tentative and
recommended decisions).

(d) - Subséctions'(a)—(c) supersede 1 Pa. Code
§35.213 (relating to effect of failure to except to\propésed

report) and 35.226 (relating to final orders).

§5.53f. Rate case settlements.

Excebt where all parties to a settlement agree,
- se;pléménts to rate proceedings .will be subject to the same
‘right to file exceptions and replies to exceptions proQided

in this Subchapter H.
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'§5.538.  Oral argument before the Commission.

(a) 1In a case brought to the Commission by the
filing of an appeal;,é reqﬁest for oral argument before the
Commission. shall be filed in writing together with the
appeal. '

(b) In a case where exceptions are filed under
§5.533(b) (relating to procedure to except to initial, tentative
and recommended decisions) any request for oral argument
before the Commission shall be filed in. writing together
with any exceptions to the tehtat;ve, recommended or initial
decision.

(c) 1In any case where no tentative, recommended
or initial decision will be issuéd, any request for oral
argument beforelthe Cbmmission_shall‘be.filed in writing
together with the initial or responding brief.

(d) If oral argument is ordered, it.shall be
limited, unless otherwise specified, to matters properly
raised by the briefs..

(e) Subsections (a)-(d) supersede 1 Pa. Code
§§35.214 and 35.221 (concgrning oral argument before: agency

1

,head).

. §5.53§. Withdrawal of appeals.

An appeal to the Commission from a ruling on
exceptions may -be withdrawn at any time, making the previous
decision and ruling, if not otherwise subject to Commission
review, final, effective upon the filing of .a notice of

withdrawal.
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Subchapter I. REOPENING, RECONSIDERATION AND REHEARING

§5.5?l. | Reopening prior to a final decision.

(a) At any time after the record is closed but
before a. final decision is issued, any participant may file
a petition to reopen the‘procéeding for the purpose of
taking additional evidence.

(b) A petition to reopen shall set forth clearly
the facts claimed to conStitute_grounds requiring reopéning
of the proceeding, including material changes of fact or of
law alleged to have occurred since the conclusion of the
hearing.

(c) Within. tén days .following the service of such
petition, any other participant may file an anéﬁer thefeto.

(d) The presiding officer, before issuance of the
presiding officer's decision or certification of the record
to the Commission, .otherwise the Commission, upon notice to
the participants, may reopen the proceeding for the reception
of further evidence if-there is reason to believe that
conditions of fact or of law have so changed as to require;
~or that the public interest requires, the reopening of such
proceeding,

(e} Subsections {(a)-(d) supersede 1 Pa. Code
§§35.231 (relating to reopening on application of party) and
35.232’k:elating to reopening by presiding officer) and

§35.233 (relating to reopening by agency actions}).

- 98 -



§5.572. Petitions for relief following a final decision.

(a) Any petitions for rehearing, reargument,
reconsideration, clarification, rescission, amendment,
-supersedeas oOr the like shall be in writing and shall specify,
in numbered paragraphs, the findings or orders involved, and
'the points relied upon by petitioner, Qith appropriate
record references and specific requests for the findings or
orders desired.

(b) A copy 6f every petition covered by subsection (a)
shall be served upon each-participant to the proceeding.

Every petition (except a petition seeking rescission or
amendment or reconsideration under §703(g) of the Act (relating
to rescission and amendment of orders)) shall be filed
within 15 days after the Commission order involved is entered
or otherwise becomes final.

| (c) Answers to any petition covered by the provisions
of subsection (a) shall“‘be filed and served within ten days
after service of the betition.

(d) Subsections (a)—(c) supersede 1 Pa. Code

§35.241 (relating to application for rehearing or reconsideration).
Subchapter J. REPORTS OF COMPLIANCE

§5.591. Reports of Compliance.

(a) When any person squect to the jurisdiction
of the Commission is requifed to do or perform any act by a
Commission order, permit, or license prqvision, there shall
be filed with the Secretary within 30 days following the

date when such requirement becomes effective, a notice,
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‘stating that such regquirement has {(or has not) been met or
complied with, unless the Commission,,by regulation or
order, or by making specific provision therefor in a license
or permit, may provide otherwise for compliance or proof of
cémpliance.

(b) Subsection {(a) is identical to 1 Pa. Code

§35.251 (relating to reports of compliance).

§5.592. Compliance with orders prescribing .rates.

(a) When the. Commission, after having held hearings,
makes a finél decision concerning a general rate increase
filing, as defined at Section 1308 of the Act (felating to
voluntary changes in rates), and permits or requires the
adoption of rates other than the rates originally filed, the
. public utility affected shall file detailed calculations
along with any tariff revisions filed pursuant to the Commission's
decision. The utiiity shall also servé copies of the'tariff
revisions, -along with the calculations, on all other parties
who had participated in the hearings.

(b) When rates. are prescribed.by the Commission
they shall be promulgated by the public utility affected in
duly published, filed, and posted tariffs, or supplements to
“tariffs, and a notice'shall be sent to the Commission in the
following form:

The order of Pennsylvania Public Utility

Commission issued at o has

been complied with in item , page - ,
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of Tariff Pa. P}U.C..No."l“‘ . or

Supplement No. = to Tariff Pa. P.U.C.

(c) Unless otherQise'specified in the order, such
tariff or supplemgnﬁ shall be effectiée upon statutory
~notice to the Commission and- to the public and, whether made
effective on statutoryrnotice or less than statutory notice,
or under authority granted in the order, shall bear under
the effective date on the title page the following notation:

Items  , pages ___ , filed in compliance

with the order of Pennsylvania Public Utility

Commission, of ., 19 , at

{d) When the tariff or supplement contains only
the rates ordered, the words "Items -, page " may be

omitted.

Subchapter K. APPEALS TO COURT

§5.631l. Notice of taking appeal.

When'gn appeal is taken from an order of the
Commission to the Coﬁmonwealth Court the appellant shall
immediately give notice of such appeal to all participants
to the Commission proceeding as provided by §1.54 (relating

to service by a participant).
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'§5.632. Preparation and certification of records.

No record will be certified as complete until
copies of exhibits or .other papers have been furnished where .
neéessafy to completef£he Commission file. Such copies will

be duly requested by -the Commission.

§5.633. Certification of interlocutory orders.

{(a) When the Commissidn has made an order which
is not a final order, any participant may by ﬁotion request
that the Commission find, and include such findings in the
order by amendment, that the order involves a controlling
gquestion -of law as to which there is a substantial ground
for difference of opinion and that an immediate appeal to
Commonwealth Court from the\order may materially advance the
ultimate termination of the matter. The motion shall be
filed within ten days after service of the order, and shall
be éubjec£ to, §5.103 (relating to hearing motions).
Unless the Commission acts within 30 days after the filing
of the motion, the motion shall be deemed denied.

(b) Neither the filing of a motion under subsection
(a), nor the adoptibn of an amended order containing the
reqguested finding, shall stay any proceeding unless otherwise
‘ordered by the Commission or the Commonwealth Court.

(c) Subsections (a) and (b) are identical to 1 fa.

Code §35.225 (relating to interlocutory orders).
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Public Meeting April 4, 1985

A e

MOTION OF COMMISSIONER FRANK FISCHL ‘ - i o

RE: ‘Developing Procedural Regulations for handling requests
for preliminary injunctive and/or other interim relief. .
APR-85-C-4

At Public Meeting held on August 27, 1984, the Commission .
Qdopted coﬁprehensive rules of practice and procedure supplementing and
émending-Title 52 of the Pennsylvania Codé, Chapters 1, 3, and 5.

The regulations, which became effective on January 1, 1955;
are a monuméntai step forward 'in standardizing practice before the Com-
missiqn. However, the rLles:do not encompass procedures for the filing,
hearing and prompt deciding of request; for preliminary iﬁjunctive
and/or other interim relief.l/ I believe that such regulations are -
necessary. The puﬁl@f'and our Administrative Law Judges need guidance
on how to handie thesé cases.

Over the past year numerous requests. for interim relief haveu
been filed with the Commission. Most of the cases involved the com-:
petitive gas situation in Western:Pennsylvania. In the typical case, a

gas utility presently serving an industrial customer files a Complaint

against a competi;ive gas utility alleging that that utility is, or is

1/ 1 recognize that there are those who still question the

.Commission’s authority to order preliminary injunctive

relief. I do not share those views, although I note that

all parties would have full opportunlty to express those

concerns when any proposed regulatlon would be published . o~
for comment. . :
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about to begin serving the first utility's customer in violation of the
Public Utility Code. In addition to the substantive Complaint, it is
common for the presently serving utility to request interim relief to
preserve the status quo pending an ultimate resolution of the case on
its merits. The Commission's responﬁe to such filings has been hap-
hazard at best. -

There are no procedures for expedited consideration of these .
cases by either an Administrative Law Judge or by the full Commission.
There are no time limits for either holding hearings, issuing initféi
decisions or taking final Commission action. Indeed, it is not evéé
clear whethér final Commission action on preliminary injuctive relief
requests is necessitated. ’

Our failure to have mechanisms in place to decide requests for
preliminary injunctive and/or other interim relief promptly'has'rgsulted
in several utilities filing Complaints in Equity in local Courts of
Common Pleas. 1In at least one  instance, the failure of the Commission
to take timely action has led to the issuance of an injunction by the
Westmoreland County~Court of .Common Pleas and a subsequent jurisdic-

tional battle in Commonwealth Court. (T. W. Phillips Gas and 0il Company,

Allegheny Ludlum Steel Corﬁoration and’ the Borough of West Leechbufg V.

The Peoples Natural Gas Company, No. 3411 C.D. 1984).
I have reviewed the Special Provisions for Emergency Relief

contained in our new regulations at 52 Pa. Code §3.1. I do not believe

‘that those provisions apply to requests for interim relief to maintain

the status quo. in fixed utility competition cases. Such cases generally
cannot be classified as an "emergency" as defined in the regulations
because they do not constitute a "clear and present danger to life or

property."
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THEREFORE, I MOVE:

1. That the Law Bureau draft proposed pro-
cedural regulations to govern requests
for preliminary injunctive and/or other.
interim relief; and

2. That such proposals be submitted to the
Commission for approval and publication

for comment no later than September 1,
1985. -

Guidance ﬁay-be-obtained from Rule 1531 of the Pennsylvania
Rules of Civil Procedure. Special consideration should beuaffOrdéd to

whether or not"the Commission should or could require the. posting of an

injunction bond.

. —-4'-\ Tl MJ/ w ‘J

FRANK FISCHL
COMMISSIONER

DATE: . m\-/l»-‘/L ')-X }CIX{ L
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