, CGI\Q!CJN\NEALTH oF PENNSYLVAA
iDESbJNESNKLAJlXBNI\FDLHBLJC)LJTWLJT“(CBCJhARAHSEHEJFi
P. 0. BOX 3285, HARRISBURG, Pa. 17120

May 6, 1981
IN REPLY PLEASE
REFER TO OUR FILE
C-80011839
James W. Pattergon, Esquire
Horper, George, Buchanan & Driver
1200 W. Savings Bank Buildin g
Pniladeivhia, PA 19107
Villanova University . $§~;’0@vf  - ;
National Railroad Passenger Corporation ‘ e St

{Amtrak), Consolidated Rail Corporation
(Conrall) Southeastern Pennsylvania

Transportation Authority (SEPTA),

PennDat ), Count D
To Whom It€ﬁay Con%ernlﬂly.Of ‘elaware and Radnor Townshlp

Enclosed is a copy of a proposed Initial Decision prepared by
Administrdtive Law Judge Martin R. Fountain.

An original and fourteen (14) copies of exceptions to the decision,
if any, must be filed in the Secretary's Office and a copy to each party of
record within 15 days of the date of this letter.

\ Replies to the exceptious, 1f any, must be filed within 20 days
of the date of this letter.

Exceptlons should be clearly labeled as "EXCEPTIONS OF (name of
party) - (protestant, complainant, staff, etc.)". Do NOT label exceptions
as a "Brief" or "Brief on Exceptions'.

, All timely filed exceptions and replies thereto will be attached
to the decision for consideration at Public Meeting. Late filed exceptions
'andylate filed replies will not be attached.

Very truly yours,

%W”uwc;é

for William P. Thierfelder
ts Secretary
Enclosures
Certified Mail
, Recelpt Requested

 Bee ‘attached list.
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:
Villanova,University
V.
National Railroad Passenger Corporation
{Amtrak), Consolidated Rail Corporation

(Conrail), Southeastern Pennsylvania
Transportation Authority (SEPTA),

Township

~ INITIAL DECISION

0

DOCKET NUMBER

LR T S TS R T LN T Y ]

- Pennsylvania Department of Transporation:
~(PennDot), County of Delaware and Radnor:

: C-80011839

MARTIN R. FOUNTAIN
Administrative Law Judge




HISTORY OF THE PROCEEDINGS

On January 31, 1980, Villanova UnlverSLty, herelnafter

’Vlllanova, filed a formal complaint agalnst National Rail=
road Passenger Corporation, hereinafter Amtrak, Consolidated

'Rail Corporation, hereinafter Conrail, Southeastern Penn-

sylvania Transportation Authority, hereinafter SEPTA, Com-
monwealth of Pennsylvania, Department of Transportation,

hereinafter PennDot, the County of Delaware, hereinafter

County, and Radnoxr Township, hereinafter Township, alleging

that the substantial pedestrian traffic was required to

cross the tracks of Amtrak in the vicinity of Villanova;
;that tha’facilitiés for pedestrian movement under, above
”ana across the lines ofirailroad were inadequate and
-dangéroué and posedva serious threat to the safety of the
public. Complainén£ Villanova sought to invoke the juris-
;dictionvof tﬁevCommission pursuant to the Public Utility

Code, 1978, P.L. 598, No. 116, (66 Pa.C.S.A. §101 et seq),

S0 as to cause the construction of a safe and adequate

‘means of crossing the said lines of the railroad.

Timely answers were filed by the Respondents, and a

- field inveétigation was held at the site of the crossing
~on April 29, 1980, by a member of the Commission's Staff.

Hearings were held on the merits on October 7 1980 in

Philadelphia and on December 4, 1980 at Vlllanova.

The record consists of 234 pages and 11 exhibits.




FINDINGS OF FACT

1. Villanova University is surrounded by Route 30,
(Lancaster Pike), Traffic Route 320, (Spring Mill Road),
Ithan Avenue and the railroad tracks. (N.T. 5,6, Ex. C-1)

2.  The main campus and buildings central to the

 Univexsity are located on the south side of the tracks

and are bounded by Traffic Route 320. (N.T. 6)

3. Two buildings of the University are located on

‘the north side of the tracks which house a school of

nursing, dormitories, athletic facilities and law school.
(N.T. 6,7. Ex. C-1)
4. Tokgét to those buildings, students (approximately
2,000 daily) and faculty~mus£ cross the tracks. (N.T. 23)
5.  There are two ways of crossing the tracks in

the vicipity of the main campus: one is the overhead

bridge carrying Spring Mill Road and the other'is a tun-

nel (pedestrian underpass) under the tracks. The above
grade bridge and tunnel are less than 200 feet apart.
(N.T. 25) |

6. There are problems with both of these facilities:
The bridge is narrow and does not have any pedestrian
WalkWays; Clear roadway width on the bridge is only 18
feet, 9 inches; and the tunnel has inadegquate drainage
aﬁd is flooded during rainy periods. Additiohally, the
‘£unﬁel is inadeguately lighted, and female students are

fearful of using it at night. (N.T. 26, 27)
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7. There is yet another way of crossing the tracks
by Way'df Ithan Avenue and County Line Road; however,
that invoives an additional distance of one mile or a mile
and a half of travel. (N.T. 26)

8.  The students, at times, tend to cross the tracks

illegally, at grade, especially when the tunnel is flooded,
which has resulted in one fatality in 1979. (W.T. 26,
Tr. 2)

9. The bridge, carrying Spring Mill Road, is approxi-

mately 100 years old, narrow, and has ascending grades on

both sides and is without a pedestrian walkway. Highway

~vehicular traffic presently using the structure is 12,720

vehicles a day. Pedestrian traffic counts are also sub-

 stantial, 196 pedestrians for an approximate 12 hour

period. (N.T. 71, 72)
10.  The structure is adequate for vehicular 1oadsk

but hardly meets present day design criteria. (N.T. 76)

| 1l. The railroad tracks are presently owned by
Amtrak. A high volume of trains, about 108 per day, are
operated over the tracks at speeds up to 70 MPH. All
train movements are scheduled by Amtrak, which is also
responsible for operation of passengervtrains. (N.T. 121)

12. Conrail operates freight trains as well as com-

nmuter trains under agreement with SEPTA. (N.T. 121, 122)

DISCUSSION
There is no doubt in the mind of the Administrative

Law Judge that the situation which now exists at the
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- crossing under review presents a threat to the safety and
well being of the traveling public. 1In the instant case
many contributing factors account for the present serious
problems, which had their genesis when Villanova Univer-
sity added grounds and buildings on the south side of the
railroad tracks within the past 20 years. The growth of
the University as aforesaid resulted in its grounds being
ﬁruncated by the railroad tracks. Students and faculty
therefore had to traverse the tracks from south to north
and vice-versa in the course of University busihess. To
do this they had four options:

(1) Use the bridge carrying Spring Mill Road
over the tracks.

The Administrative Law Judge, from personal observa-
tion and inSpection, believes the use of this facility is
~fraught witthéril for the pedestrian because of the narrow-
ness of the structure and the heavy vehicular traffic,
12,720 vehicles use this bridge daily. There is no pedestrian
walkway on the bridge and the fact that a pedestrian is in
’Some‘part of the road when attempting to cross the bridge
creates a patent hazard;

(2) Use the tunnel under the railroad tracks;

This 90 year old facility has its drawbacks. It’is
poorly illuminated and is subject to flooding during a
i&in.’ AmErak‘s efforts at improving this passaqeway’were
too little and too late. COmplainant's witness, Frank

Burns, teéstified that as late as October 25, 1980, the




tunnel was flooded (Exhibit 8) as the pictures comprising

this Exhibit clearly portray. A previous flooding led to
~the death of a female student on October 1, 1979, when con-
frOhted with flood conditions in the tunnel, she attempted
to cross the tracks at grade and was struck by a train.
Then, too, female students are. wary of using this facility ,
at nlght;

R (3) Cross illegally at grade.

The fatal accident above described is the best argu—
ment against this means of traversal. 1In his personal in-
spection of this site, the Administrative»Law Judée noted

»ﬁhe»presence of a six foot high chain-link fence erected
to deter students from cxdssing at grade, but it does not
- present a formidable barrier;

(4) Cross by way of Ithan Avenue and County
Line Road

This means of crossing involves an additional digtance
of a mile or more of travel. To a hurried crosser this is
impractical at best.

~ Some of the respondents suggest that the University
has only itself to blame for the situation, pointing out
that the buildings on the north campus were constructed
‘within the last 20 years. To counter-balance this arqgu-
ment, and employing the same sort of logic pﬁt~forth by
 resp0ndenté, the Administrative Law Judge is given to
observe tﬁét,if the railroad was not there, oxr if the

tunnel under the tracks was in an acceptable condition,




the problem would not have arisen. It is also conceivable

that if the bridge carrying the State Highway was wide
enough and had a pedestrian walkway, the situation would
be entireiy different.

It is hardly relevant or constructive to assess blame
in this matter. Rather, a permanent solution is top
priority in view of the fact that the present situation
was the proximate cause of the death of a coed. Accordingly,
all possible alternatives must be explored. Villanova
University‘reCOmmends that & cantilever walkway be attached

- to the highway bridge. Although this proposal would seem
“to be the least expensive solution, PennbDot is opposed to
that alternative. PennDot believes that, because the’bridge
is dla and is of wrought iron construction, attaching new

- structural members could cause unforseen structural pro-
blems. Its recommendation is to build a separate pedestrian
walkway at an estimated cost of approximately $250,000.00.

, None of the parties admit that they have any resPOnsi—
bility f0r the overhead structure. The railroad does ac—
’knowié&ge,its responsibility for the pedestrian unaerpass.
No party is willing to do any work or assume any costs per=-
taining to the existing structure, a new replacement struc-
ture or a new pedestrian bridge. Under the circumstances,
we feelythat PennDot should be directed to pre?are a de~-
tailed study pertaining to the crossing. The study should
explore: (1) the possibility of attaching a pedestrian walkway

to the existing structure, outline the effects such a walkway
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will have on the existing structure and include its cost;
(2) the possibiliﬁy of constructing an entirely new high-
way structure to present day standards for vehicular and
pedestriaﬁ ﬁse, cost of such a structure ana the avail~
ability'of state and federal funds; (3) the possibility
of constructing a Sseparate pedestrian bridge, along with
the‘cost,estiﬁate.

| The Administrative Law Judge is of the opinion that
PennDot is:thé proper party to do this work for the
'foliowing reasons. The highway involved is a state high-
wéy;k PennDot is an involved party in this proceedingvand |
¢an.be ordered to perform work, at its initial cost and
; expense. Furthermore, PennDot, because of its expertise,
~can perform this type of work much easier and expeditiously
than any other party. |

The Administrative Law Judge is of the further opinion

that some immediate repairs should be'made to the tunnel.
It will probably be a long time before a final solution is
’foﬁnd to the problem. kIn the meantime the tunnel is the
'best and the safest way to cross the tracks. However, since
" the female students of the university do noﬁ feel safe using
the'tﬁnnel and since the drainage is inadequate, ﬁhe Admini-
fsﬁratiVe'Léw Judge will direct Amtrak to make an immediate
'study of the drainage system and make proper improvemehts
to the drainage system so that the tunnel does not get
flooded during rainy periods. Amtrak will also be airected‘

to improve the lighting in the tunnel and to make any other
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improvements and repairs so that the tunnel is will lighted
and passable at night.
The Administrative Law Judge realizes that Villanova
- University is a private party and it is beyond our Statutory
Jurisdiction. However, for its own benefit, this Admini~
strative Law Judge will suggést’that if after repairs, fe-
male students of the University do not feel safe using the
tunnel at night, it should look into the possibility of
patrolling,the tunnel, posting guards or taking some other
suitable measure for the safety of its students.

CONCLUSIONS OF LAW

1. That the Complaint docketed at C-80011839 be and
is hereby sustained.
2. That the Commission has jurisdiction of the parties
and Subject matter of this complaint.
3. That the record remain open.
THEREFORE, |
IT IS ORDERED:
| 1. That Pennsylvania Department of Transportation,
wiﬁhin six months from the date of service of this orde:,
at its initial éost and expense, furnish all material and
do,ail work necessary to prepare and submit to all parties
~of record and to this Commission, a detailed study ébout
(1) the possibility of attaching a pedestrian walkﬁay to
’the'existing structure, the effects of such arrangemen£
‘wili have on the structure and the estimated cost‘of this

i | work, (2) the possibility of an entirely new highway structure




capable of carrying present day vehicular and pedesﬁrian
traffic, the cost of such a structure, the availability
~“of federal funds for this work and the approximate time
it would take to design and construct such a structure, |
{3) the possibility of constructing a separate pedestrian
briage, its suggested location, and the estimated cost
~of such a structure and (4) any other feasibie‘alter—‘
natiVe‘

2. That National Railroad Passenger Corporation,
within six months from the date of service of this or-
der at its initial cost and expense, furnish all material
and do all work necessary to prepare and submit to all
parties of redoxd'and to this Commission a detailed study
to (1} identify the problems associated with the inade-
'quate drainage and lighting facilities in the pedestrian
underpass and (2) recommendations to permanently eliminate
these two problems and the estimated cost of their improve-
ments.

3. That National Railroad Passenger Corporation,
immediately, at its initial cost and expense, furnish all
- material and do all work necessary to (1) make temporary
improvements and/or repairs so that the pedestrian under-
pass does not become flooded during periods of rain and
(2) make any other repairs or improvements to the under-

- pass so Ehat it is safe and ?assable at all times.
| 4. 'Thaﬁ upon receipt of the reports ordered pre~

parea\by Pénnsylvania Department of Transportion and




National Railroad Passenger Corporation,kthis'complaint

be set for a further hearing to take testimony on the
reports and any other relevant matters concerning this

proceeding.

MARTIN R. FOUNTAIN 7
Administrative Law Judge

DATE: ﬁ‘f3352'4?ﬁ/,




. Natiénal Rallroad Passenger Cwaﬁon. 400 North Gapito! Street, N.W,, Washington, D;(‘wm ‘Telephohe (202) 383-3060
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SECRETARY'S O fwr

Mp. William P. Thierfelder, Public Liitiy 0
, : iy Curamseeion

Secretary ‘ ;
Commonwealth of Pennsylvania

‘Pennsylvania Publie Utility Commission

P. 0. Box 3265 7
Harrisburg, Pennsylvania 17120

Subjeet: Villanova University v. National Railroad Passenger
Corporation (Amtrak), Consolidated Rail Corporation,
(Conrail), Southeastern Pennsylvania Transportation
Buthority (SEPTA), Pennsylvania Department of ;
Transportation (PennDot), County of Delaware and Radnor
Township. N Complaint Docket No. C-80011839

’ Dear My Thierfelder:

5 Enclosed are an original and fourteen copies of National
Railroad Passenger Corporation's Answer to the Initial Decision
to the above complaint.

' Very truly yours,

72

W. Scott Armentrout
Associate General Counsel
Northeast Corridor

Enclosures

- pot  Administrative Law Judge M. R. Fountain

Parties of" Record
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Villanova University

Vi Docket No.

)
)
)
National Railroad Passenger ) C-80011839
Corporation (Amtrak), Consolidated )

Rail Corporation (Conrail), South- )
eastern Pennsylvania Transportation )
Authority (SEPTA), Pennsylvania )
Department of Transportation (PennDot), )
COunty of Delaware and Radnor Township )

EXCEPTIONS OF NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK)
. . TO INITIAL DECISION SERVED MAY 12, 1981

NOW COMES National Railroad Passenger Corporation
_files these exceptions to the Initial Decision filed herein on
May 6, 1981. Amtrak submits that the Administrative Law Judge

~erréd in failingyto make certain findings of fact and in certain

‘eonclusions of law set Forth below:

EXCEPTIONS TO FINDINGS OF FACT

1’; Reeomﬁended Findings of Fact Nos. 3 and Y4 fail to
‘show the timeframe within which the university buildings on the
north side of thé tracks were constructed as compared to the
tunnél‘under the railroad. Indeed the record shows at page 123

that the tunnel track in this area was constructed approximately

90 years ago while the expansion of the school to the north 31de ‘

%‘wf"fss’,ﬁ TEL
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of the track is a relatively new phenomenon. St. Mary's Hall was
constructed in 1964, and Garey Hall (law school) was constructed
k~in'19571 Thus the need cited in finding No. 4 across the tracks
is one c¢reated by the expansion of the school. |

2. The Findings of Fact fail to set forth the testimony
of witness Cooper tb the effect that the drainage on the south
side of the tracks is toWard the railroad and has been increaSed
by the constfuction of a large Macadam parkihg lot and certain
aniversity buildings in the vieinity of the Villanova station.
Thisyconstruotion puts an increased strain upon the railroad's
drainage facilities in the vicinity of the station. The siZe of
the parking lot is shown in the complainant's Exhibits (-2 and
c-3. |
| 3. Recommended Finding No. 6 concludes that the tunnel
is “inadequately lighted." This finding assumes that Amtrak as
the owner of the railroad is under an obligation to provide a
1ightedvtunnel for the use of university students. There is no
»evidenCe in the record to show that the lighting in the tunnel is
inadequate for the use of railroad passengers or that railroad
~passengers develop any trepidation about the use of the tunnel at

- night.

EXCEPTIONS TO PROPOSED ORDERING PARAGRAPHS

1. For the reasons noted above Amtrak takes exception to

paragraphs 2 and 3 of the Proposed Order., Ambtrak has not




- participated in or encouraged
to the north side of the line

provide any means of crossing

_3- ®

the growth of Villanova University

of railroad, and owes no duty to

for the benefit of Villanova

students beyond those presently provided for users of the

“pailroad.

Respectfully submitted,

W.

Scott Armentrout‘

Associate General Counsel _
Northeast Corridor

400 North Cap1tol Street N‘W.
Washington, DB.C. 20001

(202) 383-3995

May 26, 1981
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CERTIFICATE OF SERVICE

I heréby certify that on this 26nd day of May 1981 an

. original and fourteen copies of the National Railroad Passenger
Corporation's Aﬁswer to the Initial Decision of Complaint No.
C~80011839 has been mailed first class, postage prepaid, to
Mr. William P. Thierfelder, Secretary, Commonwealth of |

- Pennsylvania, Pennsylvania Publiec Utility Commission, P. O. de
3265, Harrisburg, Pennsylvania 17120, aﬁd one copy of this Answer
to the Initial Decision of Complaint No. C-80011839 has been
mailéd first élass, postage prepaid, to each party in this

proceeding.

/W.’Scott Armentrout |
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« e e COMMONWEALTH OF PENNSYLVANIA
@« ~ DEPARTMENT OF TRANSPORTATION
Yisvy vy UM WSt Harrisburg, Pennsylvania 17120
é@)}ﬂ uuwd ~ Office of Chief Counsel

_IN REPLY REFER TO

William P. Thierfelder, Secretary
Pennsylvania Public Utility Commission
Noxrth 0Office Building :
‘Harrisburyg, Pennsylvania 17120

Re: Complaint Docket No. C-80011839
Delaware County

Dear Mr. Thierfeldexr:

o S : Enclosed for filing with the Commission are the

: original and fourteen (14) copies of Exceptions of Penn-
sylvania Department of Transportation to Initial Decision,
_in the above=captioned matter. ‘

S I hereby certify that copies have been sent to
-all parties of xecord. :

(717) 787~

220/HGZ: rmm
. Enclosures
ce: K. W. Walker, P.E. (Attn.: A. Velter)
District #6-0 ‘
Parties of Record - Page 2
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Before the

PENNSYLVANIA PUBLIC UTILITY COMMISSIOM

SEGRE .. *5 ¢
PUBL.S 7,
LOMMIS SN

IN RE:
Villanova University

v COMPLATINT

ETRTT I T T T Y A 77

National Railroad Passenger DOCKET
- Corporation (amtrak), Con- -
solidated Rail Corporation
({Conrail), Southeastern Penn=-
sylvania Trausportation Authority
(SFPTA) , Pennsylvania Department
~of Transportation {PennDot),
County of Delaware and Radnor
Township '

NO. C-~80011839

CE N 7 7 A T S T

FTRNE Y 2O T 3

EXCEPTIONS OF PENNSYLVANIA DEPARTMENT
OF TRANSPORTATION TO INITIAL DECISION

The Pennsylvanla Department of Transportatlon (Department)
takes exceptlon to the Initial Decision of Admlnlstratlve Law Judge,

Martin R. Fountain, in the above-captioned matter as follows:

1. Exception is taken to the Administrative Law Judge's

conclusion on page 7 which reads as follows: o , ; e

“The Administrative Law Judge is of Juss 1
the opinion that Pennbot is the proper Ul bl
party to do this work for the follow1ng i ‘
reasons. The highway 1nvolved is a | C:i)
state highway. PennDot is an involyved
party in this proceeding and can be
ordered to perform work, at its initial
cost and expense. Furthermore, FennDot
because of its expertise, can perform
this type of work much easier and ex-
peditiously than any other party."
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The reasoning for assigning the work to PennDOT does not take into
'accqunt the fact that the Department must hire a consultant to do

the work since, obviously, time is of the essence and the railroad

can do the work in a more expeditious manner than the Department.

{See 2. infra incorporated herein by reference and made a part

hereof.) If the Department is required toc employ a consultant

- complicated time consuming procedures must be followed. The use

of a consultant to do the work is not geherally expeditiously
performed and the profit motive always results in higher costs.
Since there are numerous consultants with expertise in state

highway and bridge work, the advantage for PennDOT performing the

~work is lost as soon as a consultant is required. It is the

Department's recommendation that the railroad has the expertise to

do this work and that all the work be performed by the railroad

at their initial cost and expense in the interest of expediting

this project.

24 ‘EXCeption is taken to Paragraph 1 of the Initial
Decision wherein the work ordered by the Commission is to be
completed within six (6) months. The Department is not able to do
such work‘With its'in house forces. The Department's workload
is scheduled to the capacity of its manpower 18 months in advance,

leaving two options: (1) If the work is to be done with in house

foreces, such work would commence in about 18 months and could not

possibly meet the time frame of sikaonths ordered by the Commission
and; (2) If the work is let out to a consultant, the Department

must obtain advance Program Management Committee approval, advertise
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the requisite period of time in the Pennsylvania Bulletin and then
enter into a consultant agreement. This procedure can take from 3

to 4 months time before the consultant's work can begin and several

- months thereafter until the work is completed.

Further,; it is the Department s position that the
Unmver51ty s pedestrlan problem should not be expanded to include
ccnsi&eration of a new bridge and sidewalk on our highway. The

solution to the present Complaint is adequate repairs and measures

to be performed on the existing underpass, coupled with adequate

University policing to insure tunnel safety. The Department is of
the opinion that it is a waste of time and money to study a highway

bridge.

Respgpctfully supmitted,

Herbert G %
Assistant Counsél;
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- COMMONWEALTH OF PENNSYLVANTA
| ss

(X U S X

' COUNTY OF DAUPHIN

Before me, the undersigned, personally appeared,
David C. Slms, Deputy Secretary for Highway Administration
of the Department of Transportation of the Commonwealth of
Pennsylvania, who, being duly sworn according to law,'deposes‘

and says that the foregcing facts are true and correct, to the

best of his knowledge and belief.

ag )

David €. Sims
Deputy Secretary for nghway
Administration

Sworn and subscribed before me

L&gtf’}t /éf /((&LM

NOTARY PUBLIC

3 o
My CommvsSLOn Explres. 2/6/82




LAW OFFICES
HARPER, GEORGE BUCHANAN & DRIVER

: - 1200 WESTERN SAVINGS BANK BUILDING o )
PriLie B, DRIVER JB: . W.GLENN GEORGE

~1g9722

WeSTON C.OVERHOLT, JR, BROAD AND CHESTNUT STREETS 1934

L RONALDC UNTERBERGER . - ’
3::2:1&;:;?@2; PHILADELPHIA, PA. 19107 JOHN HARPER
Riguano R, HicH i i ) WiLLIAM M. BUCGHANAR
LARRY R, MEDOWELL ' {215) 735-3090 THEoDORE K. WARNER, JA.
JEFFREY R, ABBOTT : RaLPH P. HiGGING
Lowmse Her2i-Beyz . : . OF £OUNSEL.

EnwAHD L. CIEMNIECKI®

FALBEG ML BAR

. June 15, 1981 | , ﬁ@@ﬁﬁmﬁ

William P. Thierfeider, Secretary | ‘M% 263933
- Pennsylvania Public¢ Utility Commission , R

P-Q,a Box 3265 ) ;.J ;

- Harrisburg, PA 17120 ﬁ@@ﬂc&ﬁﬁy fpe e

Re: Villanova University v. National
- Railroad Passenger Corporation, et al.
Complaint Docket No. C-80011839

Dear Secretary Thierfelder:

- Enclosed herewith please find the original and fourteen (14)
copies of the Reply of Villanova University to the Exceptions
of National Railroad Passenger Corporation and Pennsylvania

Department of Transportation, in the above~ent1tled proceed-
ing.

Coples}hereof have been served upon all parties of record,
cordance with the Certlflcate of Serv1ce attached to the
Reply fx

V%ry truly yours,

Ntlleey b /
’ ,JAMES W. PATTERSON

JWP.tal
Enclosures

cc:  W. Scott Armentrout, Esquire
‘Herbert G. Zahn, Esquire
Joel E. Mazor, Esquire
Eugene H. Evans, Esquire
Francis P. Connors, Esquire
- Edward H. Huss, Esquire
Dr. Richard Neville, Vice Pre51dent ~Student Life




BEFORE THE JUN 1 81987

PENNSYLVANIA PUBLIC UTILITY COMMISSION @p¢, -
Public L

IN RE: : :

Villanova University ' H
V. : : DOCKET NUMBER
National Railroad Passenger :

Corporation (Amtrak) ,
Consolidated Rail Corporation  :
{Conrail), Southeastern

~ Pennsylvania Transportation : C~80011839
Authority (SEPTA), Pennsylvahia '
Department of Transportation :

(PennDot), County of Delaware
and Radnor Township

LR

REPLY OF VILLANOVA UNIVERSITY
, TO EXCEPTTIONS OF
NATIONAL RAILROAD PASSENGER.CORPORATION AND
PENNSYLVANIA DEPARTMENT OF TRANSPORTATION

Villanova University

By: JAMES W. PATTERSON, ESQUIRE

: %uﬁ.—.ﬁiﬂ:mﬁ:«aw‘m petnn s i o
HARPER, GEORGE, BUCHANAN & DRIVER ; :

1200 Western Savings Bank Building f SUGE T 0
Philadelphia, Pennsylvania 19107 :
(215) 735-3090 zg

e




COMES NOW, Villanova University by its attorney,
and files this Reply to the Exceptions of National Railroad

Passenger Corporation (“Amtrak") and Pennsylvania Department

;of‘Transportation ("D.0O.T.") in the above-captioned proceed-

ing.

I. STATEMENT OF THE CASE

The History of the Proceedings set forth in the‘
Initial Decision accurately sets forth the procedural back-
gxouﬁd and issues involved in the proceeding. The Initial
Decisioﬁ,yservea under Secretarial Letter dated May 6, 1981,

sustained the Complaint of Villanova University, finding,

inter alia, that

“"...the situation which‘now ex-

ists at the crossing under review

presents a threat to the safety

and well being of the travelling

public:."” (at pp. 3-4)
Additionally, the Initial Decision directed both immediate
repairs and the planning and implementation of permanent al-
terations, placing the responsibility for immediate repairs

upon Amtrak and the responsibilty for planning permanent im—

 perements upon D.O.T..

EXCeptions have been filed by Bmtrak and D.O.T..

This constitutes the Reply of Villanova University to those

Exceptions.




I1. REPLY TO EXCEPTIONS

A. General

Although both Amtrak and D.O0.T. except to the method,

chcsen by the Initial Decision, to‘remedy the hazards at the
crossing in guestion, neither Amtrak nor D.0.T. quarrel with
the ébhclusion that the crossing, in its present ¢ondition,
"oresents a threat to the safety ana.well—beinq of the trav-
elling public.” |
Because no party has excepted to the conclusion of
the‘Administrative Law Judge, relative’to the existence of a

threat to the public, that~conclusion,is not subject to being

 hereafter raised before the Commission and is deemed conclu-

“sive upon the parties.

- B. Reply To Exceptions Of Amtrak

The Exceptions of Amtrak are directed at matters in

‘the record which, it alleges, the Administrative Law Judge

failed to consider.

Amtrak argues that since Villanova University chose

to expand its campus on both sides of the line of railroad in

- guestion, Amtrak "owes no duty" to provide a means of crossing

beyond those means presently provided for users of the rail-

road (Exceptions 1 and 3). A&ditionally; Amtrak argues that




o e

the flooding of its tunnel is the fault of water run-off ftom
‘a Villanova University parking lot (Exéeption 2).

The record is clear that the tunnel underneath the
line of railroad at the Villanova Station is subject to flood-
ing. ‘The record is equally clear that, althouéh Amtrak's
witness attempted to lay the blame for the repeated floodings
;upan inéreased water run-off resulting from the Villanova
parkingilct, the attempt fell far short of the mark (T. 124-
128, 135d136}. Indeed, the record contains uncontradicted
ktestimbny that water runs into the underpasékon the eastern
éiﬁe of the tracks -- on the other side of thé tracks from
the Villanova University parking lot (T. 61). The contention
~that the underpass flooding is the result of water run-off
from the Villénova University parking lot is unsﬁppbrted by
téstimony and evidence and should be rejected.

Amtrak seems to contend, in connection with its
'-Excepti;hs-l and 3, that, by growing, Villanova University
has created the safety problem sought to be solved in this
; prQCeeaing‘ The argument is without merit. Whether or not
Villanova University has grown in size, the hazard to the
public safety’assbciated with this crossing would exist. Al=~
though Villanova's growth increases the number of citizens
subjected to the hazards apparent at the crossing, that growth

has not affected the existence of the hazard. Whether one




hundred or ten thousand individuals cross the tracks, per day,
the hazardous condition sought to be remedied is unchanged.

| Amtrak additionally contends (ExeeptionFB) that the
Initial Decision (Recommended Finding No. 6) imposes "an ob-
liﬁatidn to provide a lighted tunnel for the use of University
students“ and that the record does not support the conclusion
that the lighting in the tunnel is inadequate for the use of
railroad passengers.

First of all, the Amtrak argument suggests that its
bnly obligation is to "railroad passengers." To the contrary,
Amtrak's obligation is to the public‘-~ its passengers and
those individuals who must cross the line of railroad, including
both‘Unive:Sity students and the general public.

Secondly, several of the witnesses who complained
of the condition of the tunnel testified specifically as to
their use of the railroad (as passengers) and thetdifficulties‘
fané dangers encountered in utilizing the tunnel after disem-
barking from or prior to embarking on the train (T. 19, 21-23,
57,

| Finally, implicit in the Amtrak Exceptions is the

o premise that University stﬁdents~are the only ones using the
tunnel and that University students are, somehow, not members
of the ?ublic, entitled to protection from hazardéus crossing

conditions. University students, including those at Villanova,




do not forfeit their status as members of the public by vir-
tue of their enrollment. Moreover, the tunnel in gquestion
is open to use by the public in general and, from the exist-
ence of pubiic pafking on both sides of the tracks, it can

~be fairly inferred that the géneral public, including rail-

road passengers, makes use of the tunnel.

C. Reply To Exceptions Of D.O.T.

D.0.T. does not take exception to the fiﬁding, at
'pége,4 of the Initial Decision, that thér"crossing‘under re-
view presents a threat to the safety and well being of the
‘travellinq public." Moreover, D.O.T.‘does not quarrel with -
any of the findings of fact at pages 2 and 3 of £he Initial

- Decision. Rather, D.O.T. Quarréls principally with, a.) the

fact that the Tnitial Decision requires it to prepare a de-
tailedystudy regarding the three (3) options chosen by the
Initial Decision as alternative remedies for the hazards at
the croésing and, b.) that the detailed study be prepafed
and submitted within six (6) months of the date of sexvice
~of the Initial Decision and Order (D.O.T. Exceptions 1 and 2).

D.O.T. asks that "the railroad" be reqguired to per-
form the detailed study, because, it is aigued, D.O.T. will

be required to hire a consultant and that work performed




through the use of a consultant is "not generally expeditiously
performed and the profit motive always results in higher costs"
(D,O.Ta Exception 1). Further, D.O0.T. argues that it cannot

prepare a detailed study within six (6) months (apparently with

or without a consultant) because it schedules its work eighteen

- {18) nionths in advance (D;OQT. EXceptiOn 2).

First of all, there is no evidence or testimony of
record which, in any regard, supports the position adopted
by‘D.O;T.. Complainant and the‘Commission are, by the D.O.T.
Exceptions, confronted with allegatlons of facts which are
nowhere subject to being tested.

Surely, in its time and expense budgetlng process;

" D. O T. has recognized that it is subject to the jurlsdlctlon

of the Commission in crossing cases and that, from tlme to
time, it will be called upon to perform studies in such matters.
The D.O.T. Exoeptiohs'would have the Commission believe that

it simpiy cannot cbmply with the terms of the Initial Decision,

either with its own resources or by hiring a consultant. It

is unimaginable that D.O.T., with all of its resources, can-
not find the wherewithal to cdmply. D.0.T. must have had the

f,présence of mind to budget for exigencies such as are raised
by the Order here in gquestion. Indeed, even if D.O.T. did not

~allow, in its budgeting process, for the normal reoccurrence

of Commission-ordered work in connection with crossing cases,




there must surely be a means of altering priorities and shift-
ing staff within the D.0.T., so as to arrange to COmp1y with
the Commission's Order.

In the final paragraph of its Exceptions, D.O.T.
"Suggésts that the range of solutions set forth in the Initial
Decision are overly broad and that repairs on the existing
‘pedéstrian underpass along with "adequate University policing"
are the proper responses to the difficulty ~— that D.0O.T. "is
rkof the opinion that it is a waste of time and money to study
a highway bridge." |

| Again, D.O.T. has not taken Exception to the find-
ings of fact set forth on pages 2 and 3 of the Initial Decision.
Tts position is thoroughly at odds with the findings of fact;
it cannot, logically, agree with the findings of fact (as it
 ~has déne by failure tu except thereto) and, at the same time,
develop a position which affords no answer to the prcblems
identified by those findings. The suggestion that repairs
to the tunnel and "University policing"™ will remédy the ob=-
vious public safety problems associated with use’of the pedes?

trian tunnel is ingenuous and without merit.

WHEREFORE, Villanova Univerity prays the denial
of the Exceptions of Amtrak and D.0.T. and the entry of an
- Order affirming the Initial Decision; AND FURTHER, Villanova

University prays the Commission enter an Order containing




terms desxgned to insure that remedies take place expedltlous—

ly with respect to the crossing in question, in view of the

clear and continuing hazard to the safety of the public there

‘ apparent‘

Respectfully submitted,

;,/ JBAMES W. PXTTERSON

//’ Attorney for Villanova University -
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