com@bnweartH oF pEnnsYlNA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
PO. BOX 3265, HARRISBURG, PA 171053265

ISSUED: February 3, 1994 IN AEPLY PLEASE
; REFER TOOURFILE
e | 100830373
NG ,
TO ALL PARTIES By
L3 ) .
TO WHOM IT MAY CONCERN:

i Enclosed is a copy of the Recommended Decision of Administrative Law Judge
Ky Van Nguyent, This decision is being issued and mailed to all parties on the above specified date.

If you do not agree with any part of this decision, you may send written comments (called
Exceptions) to the Commission. -Specifically, an original and nine (9) copies of your signed exceptions
MUST BE FILED WITH THE SECRETARY OF THE COMMISSION IN ROOM B-18, NORTH

-OFFICE BUILDING, NORTH STREET AND COMMONWEALTH AVENUE, HARRISBURG, PA
OR MAILED TO P.O. BOX 3265, HARRISBURG, PA 17105-3265, within twenty (20) days of the
issuance date of this letter. The signed exceptions will be deemed filed on the date actually received
by the Secretary of the Commission or on the date deposited in the mail as shown on U.S. Postal
Service Form 3817 certificate of mailing attached to the cover of the original document (52 Pa.
Code §1.11(2)) or on the date deposited with an overnight express package delivery service (52 Pa.

- Code 1.11(2)(2), (b)). If your exceptions are sent by mail, please use the address shown at the top

of this letter. A copy of your exceptions must also be served on each party of record. 52 Pa.

Code §1.56(b) cannot be used to extend the prescribed penod for the filing of exceptions/reply

exceptions. ,

Replies to exceptions, if any, must be served on the Secretary of the Commission, in the
manuer described above, within ten (10) days of the date that the exceptions are due.

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and 5.535 particularly the
40-page limit for exceptions and the 25-page limit for replies to exceptions. Exceptions should clearly
be labeled as "EXCEPTIONS OF (name of party) - (protestant, complainant, staff, etc.)". Any
reference to specific sections of the Administrative Law Judge’s Recommended Decision shall include
- the page numbet(s) of the cited section of the decision. All timely filed exceptions and replies thereto
will be attached to the decision for consideration at Public Meeting. Late filed exceptions and/or late

filed replies might not be considered by the Commission.
CC: ALJ NGUYEN/OFFICE OF ALJ/LAW BUREAU/ OSA/PIO/OTS/BCS/ S&G/CHAIRMA’N/ COMMISSIONERS

C O NEW FILEJOUR FILE Very truly yours,, L
teh L / : TRy
Encls. Mfif’f../a/? e /e
- Certified Mail ' Alhson K. Turner '
- Receipt Requested Chief Administrative Law Judge

SEE ATTACHED FOR PARTIES OF RECORD




- Corporation in the City of Philadelphia,

- ‘ ‘

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation upon the Commission’s own ¢ é}%ﬁv £
motion into the matters pertaining to the > >

proper service, accommodation, convenience
and safety of the traveling public using
the rail-~highway crossing carrying 59th
Street over and above the grade of the
tracks of National Railroad Passenger

oo T
?raya s
1-830373

to determine the condition, disposition

and responsibility for maintenance of the
existing crossing structure.

LS T S 2 T T Y AL TR LR

, e e
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RECOMMENDED DECISION & FEB 17 1994

Before
~ KY VAN NGUYEN
Administrative Law Judge

'HISTORY OF THE PROCEEDINGS

On February 22, 1983, the City of Philadelphia (City)
notified the Pennsylvania Public Utility Commission (Commission)
that the expaﬁSion damsvon the 59th Street Bridge were in a state
of disrepair. By Emergency Order dated February 25, 1983, at

Docket No. M-830338, the Commission directed the City to repair

the expansion dams at its initial cost. The repairs were

completed in March 1983.

On April 29, 1983, the Commission instituted this
iﬁvéﬁtigation at Docket No. I-830373, to determine the current
condition and future disposition of the crossing and to assign

future maintenance responsibilities to the parties. On June 29,
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11983, the City notified the Commission that additional repairs
were reguired to the expansion dan{sa On that same date, the
Commission issued an Emergency Order under this docket | number
which again directed the City to ’perform additional repairs to
the éxpansion dams at its initial cost. The work was completed
in July 1983.

; By order entered Ma.y 1, 1984, the Commission directed
Amtrak to perform an in-depth inspection of the bridge and to
submit a report to the Commission detailing the extent of any
ciéteri;bﬁfatian, an engineering analysis of the existing structural
mémbezis of the bridge, a recommendation of the overall load
éa:f:rying capacity of the bridge, and an estimate of costs to
rehabilitate the bridge to enable it to safely carry HS-20 load.
The City was ordered to replace the expansion dams of the bridge.
The report was filed with the Commission on March 12, 1985, but
did not include the engineering analysis of the bridge. The City
spent $141,642;;06‘ on emergency repairs and the replacement of the
two expansion dams. Amtrak spent $4,016.74. | |

‘ By order entered November 7, 1985, the Commission again
directed Am{:rék to perform an engineering analysis of the bridge
and to pay half the cost incurred by the City.

On March 16, 1993, the City notified the Commission
that three of the five existing deck expansion j’oints on the

above-grade bridge on 59th Street had deteriorated to varying

2
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degrees. The deterioration created open hole‘s‘ in the deck and a
potential safety hazard for the public using the bridge. At the
City's request, an informal field conference was;arranged‘at the
gite of the cerossing on March 23, 1993 with the representatives
of the City, the National Railroad Passenger Corporation
(Amtrak), and the Pennsylvania Department of Transportation
(PennbDOT). ALl the parties present at the conference agreed that
jmmediate repairs were necessary for the damaged expansion
S jeints. However; none of the.parties would voluntarily agree to
make such repairs. On March 26, 1993, Chairman Rolka issued, and
bn %@ril 1, 1993 the Commission ratifiediyan Energency Order
directing the City, at its initial cost and expense; to perform
~all work necessary to complete emergéhcy repairs to the
deteriorated bridge, leaving the allocation of costs :an'd other
réspansibilities'tb be decided aftér a hearing;

On July 1, 1993, the hearing was held. Present at the
hearing were Gerald T. Clark, Esquire, representing the City;
Stuart A. Liner, Esquire, representing PennDOT; Scott H. DeBroff,
Esquire, representing the Commission; Charles E. Mechem, Esquire,
representing thé Consolidated Rail Corporation (Cenrail); Vincent
Waléh, Esquire, representing thei'Sﬁutheastefn Pennsylvania
Transportation Authority (BEPTA); and ,”R'udolph A. Chillemi,

Esquire, representing Philadelphia Electric Company (PECO).




Amtrak responded to the questions posed to it in the
Notice of Hearing, but did not a‘ppear;

» On ikwgmbér 9, 1993, SEPTA moved for admission the
Statement of SEPTA witness Michael DiCamillo and its attachments
‘into the record. The motion was granted and these documents will
be collectively marked as SEPTA Exhibit 2.

FINDINGS OF FACT

, L. In compliance with the Commission'’s directives in
’this proceeding, the City of Philadelphia expended $141,642.06

for emergency repairs and replacement of two expansion dams on

 the bridge carrying 59th Street over and above Amtrak’s tracks.

See Findings of Fact Nos. 1 and 2 of Administrative Law Judge
Joseph J. Klovekorn’s Recommended Decision of S‘eptember. 5, 1985.
2. Contrary to the Commission’s directives, Amtrak

did not do an engineering analysis of the existing strxuctural
mémhers/ of the bridge to determine the load carrying capacity of
the bridge. See Finding of Fact No. 4 of Administrative Law
Jndge doéeph J.‘Klovekcrn?S‘ReCOmmended Decision«of September 5,
1985. |

| 3. No trolley rail was ever installed on the bridge.
‘Ses Finding of Fact No. 7 of Administrative Law Judge-’ Jose‘ph J.
 Klovekorn‘s Recommended Decision ‘of' September 5, 1985.
4. The 59th Street bridge was built in 1926 by the

Pennsylvania Railroad. The bridge is a through girder with a
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"jack«arch deck system. It has four spans with a total length of
310 feet and two sidewalks with a width of 9 feet each.’ The
roadway on the bridge is 52 feet wide between the curbs. The
- vertical clearance is 21 feet and 6 inches. (PennDOT Exhibit 1,
Report of February 24, 1993; Administrative Law Judge Joseph J.
Klovekorn's Recommended Decision of September 5, 1985.

5. The jack arch deck is composed of steel stringers
and reinforced cement concrete with a bituminous wearing’surface.
(PennDOT Exhibit 1, Report of February 24, 1993) |

6. The 59th Street bridge is used by the local
traffic and city residents. (N.T. 23; PennDOT Exhibit 1 ; City
Exhibit 1) |

7. Below the 59th Street bridge, Amtrak and SEPTA run
their trains. BAmtrak runs about 30 passenger trains a day and
SEPTA about 44 scheduled round trips. SEPTA also schedules a
route G bus across the bridge. (N.T. 34, 161) |

8. Conrail used to run six freight trains a day. It
paid Amtrak when it used the trackage. It no longer runs any
tréins under the bridge. (N.T. 161-166) |

9. PECO has distribution wires at the underside of
the 59th Street bridge. It does not know ‘the impact of the
repairs, removal or reconstruction of the bridge until a plan

- becomes final. (N.T. 174)
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10. Bell does not have any fac:.l:gtles at the bridge..
(Bell letter of July 26, 1983)

'11. PennDOT has conducted three 1nspectz.ons of the
Sgth Street bridge since 1988. The bridge is rated fair to poor
under the PennDOT Qridge-managément System Coding Manual. (N.T.
177-187; PennbOT Exhibit 1, Report of February 24, 1993)

12. On June 10, 1993, the City completed the plating
‘warkyon'the bridge at the cost of $4,843.94. (City BExhibit 1)

13. On Aungust 11, 1992, under a quitclaim deed between
Antrak anﬁ  SEPTA, SEPTA tookk‘tit1e~ to a parcel of railroad
property beneath the 59th Street bridge. (SEPTA Exhibit 2)

DISCUSSION

The Commission has jurisdiction over railroad-highway
crossings and may assess costs to public utilities, municipal
:coxgcraticﬁs and the Commonwealth. 66 Pa. C.S. §2702 and §2704,
This empowers the Commission to authorize not only the
construction but also the alteration, suspension or abolition of
such crossings. The authority of the Commission is'not limited
to the crossings themselves but extends to,the'highwaykapprdaéhes

~as well. Department of Transportation v. Pennsylvania Public

ﬁti;itv;Cﬁmmissian, 64 Pa. Commonwealth Ct. 299, 440 A.2d 657

(1982).  The Commission can also, for example, enlarge an

application for abandonment into a proceeding for replacement of

o




. .

a crossing. Pittsburgh Railways Co. v. Pennsylvania Public

Utility Commission, 198 Pa. Superior Ct. 415, 182 A.2d 80 (1962).

When it assigns costs, the Commission is not limited to

any fixed rule, but takes all relevant factors into account. The

only limitation the Commission must observe is that its

assignment of costs be just and reasonable. PennbOT v. Pa.

P.U.C., 79 Pa. Commonwealth Ct. 266, 469 A.2d 1149 (1983).

How will the costs and other responsibilities in this
tase be allocated? |

The life of a highway overpass b:m.dge is about 70 to 75
years (N.T. 94) and the 59th street bridge is near the end of
that life. The bridge has been the subject of several
administrative hearings and emergency reliefs. It has £five
expansion dams. Two expansion dams, one at the north abﬁtment
and the other at the south pier, have been replaced. According
to the City, the expansion dams at the south abutment is damaged

but does not require any work at this time. The two remaining

expansion dams require immediate action from the Commission.

Under the Commission’s Emergency Order of April 1,
1993, the city has plated these expansian'dams by welding the
steel plates. Because of the deteriorated condition of the dams,
the steel plates have broken loose and required rewelding. The

areas of the curbs, the sidewalks, the piers and the abutments

 are all deteriorated.
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In 1983, the average daily traffic count was 16,800
vehicles. The pedestrian count was about 200 to 800 pedestrians,
depending upon the closing or the opening hours of a high school

that is located near the bridge. (N.T. 13) These counts may be

‘higher now. This is evidently a benefit to the City.

Amtrak and SEPTA, are the owners and opérators of the

tracks below the bridge. Further, SEPTA runs a route G bus

- across the bridge. The structural soundness of the bridge no

doubt contributes to the safe operations of these two rail

- commuters.

fhus, the City, BAmtrak and SEPTA benefit from the
existence of the bridge. Logically, the cost of repairs ox
replacement should have been allocated among them. However,
because Amtrak and SEPTA are outside the Commission'’s
jurisdiction over the allocation of costs to pﬁblic utilities by
a federal statute, 45 U.S.C. §546(b) and"581(c)(5), National

Railroad Passenger Corporation v. Pennsylvania Public Utility

Cbmmission, 665 F. Supp. 402 (E.D. Pa. 198?), aff'd 848 F.2d 436

(3zd Cir. 1988), gcert. denied 109 S. Ct. 231 (1988), and

Southeastern Pennsylvania Transportation Authority v.

Pennsylvania Public Utility Commission et al., 826 F.Supp. 1506

{E.D.Pa. 1993), only the City should bear this cost. Although

Amtrak and SEPTA are outsideythe Commissioﬁ’s allndatiqn~of~ccst |

jurigdictioni I strongly believe that thqy are not outside the

8
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Commission’s jurisdicticn over the Safety*of all railroads public
highways. Therefore, they cannot ignore this jurisdiction and
must participate in the Commission's proceedings which deal with
this problem.

' PennDOT has made a series of recommendations about

rehabilitating the bridge. 1n.‘making‘~ those recommendations,

PennDOT has conducted an in-depth investigation and xrating

analysis, followed by check-ups at a two-year interval to see if

- there were any changes in the structural members of the bridge.

C(N.T. 184-186; PennDOT Exhibit 1, Report of February 24, 1992)

Therefore no further structural analysis of the bridge is needed
and the City’s plans for improving the bridge can be based on
this analysis. It is noted that, according to the City’s
tastiméhyf the concrete filled on top of the stringers can crack
and the dam now placed at the bridgé'is still susceptible to
water. The City indicated that the best way to av6id the efforts
at piecemeal repair is to have a new dam built or to have the
deck replaced. (N.T. 150, 151) |
CONCLUSIONS OF LAW

1. ‘the Commission has exclusive jurisdiction over the
59th Street bridge.
2. The Commission is authorized to allocate costs

incurred and other responsibilities at this crossing.
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THEREFORE,

IT IS ORDERED:

1. That the Motion filed by the Southeastern
Pennsylvania Traﬁspbftation,.Authority~ on November 5, 1993 is

granted.

2. That the City of Philadelphia bear the cost of

 $141,642.06, the amount expended by it on emergency repairs and

| replacement of two expansion dams on the bridge.
3. That the City of Philadelphia bear the cost of
 $4,843.94, the amount incurred by it in compliance with the
Commission’s Emergency Order of April 1;.1993.

4. That the City of Philadelphia shall maintain the
59th Street bridge in a safe and sat:.sfactory manner.

5. That the C:Lty of Phlladelphla, at its sole cost
and eﬁpense, prepare and submit final plans, speca_fa_catlons and
cost estimates within three (3) months of the date of service of

the Commission’s Order to the Commission and the parties for

review and approval. The plans may be approved without a

"hearing. The plans shall include, but not be limited to ‘
replacement of damaged expansion dams on “the first pier at the
north abutment and on the second pler at the south abutment, and
répair of the deteriorated port:.ons of the concrete curbs,

concrete sidewalks, concrete piers, and concrete abutments.

10




6. That the City of Philadelphia, at its sole cost
and expense, within six (6) months'of the approval of the final
pléns, furnish all materials and do all work necessary in accord

- with the approved plans, all in a safe and satisfactory manner.
| 7. That the City df Philadelphia, at its sole cost
and expense, furnish all materials and perform all work necessary
to estéblish, mark and’maintain any detours or traffic controls
that may be required to properly accbmmodaté‘ highway and
pedestrian traffic during the time the structure ié repaired or
replaced, and to remove them after the completion df the work,

all in a safe and satisfactory manner.

8. That the National Railroad Passenger Corporation
and the Southeastern Pennsylvania Transportation Authority will
cooperate fully with each other to furnish flagmen and watchmen,
if necessary, to protect their operations during the approved
work. | ’

9. That Philadelphia Electric COmpamy,.at its sole
c&st~ and expense,‘ furnish all materials and do all work
necessary, if any, to alter and protect its facilities to

Caccommodate the approved work, all in a safe and satisfactory

manner.
10. ‘That any relocation of, changes in, ox removal of
existing facilities of any public utility other than the

Southeastern Pennsylvania Transportation Authority, the National

11
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Railroad Passenger Corporation and Philadelphia Electric Company,
which may be required to be done as incidental to the approved
work, be madé by the said public utility in such a manner that
will not interfere with the work performed at the crossing.

11. That all the parties involved herein cooperate

fully with each other so that, during the performance of the

approved work, neither the traveling public nor the parties!
operations orxr facilities will be | endangered or unnecessarily
inconvenienced.

| 12. That the City of Philadelphia, at least ten (10)
days prior to the start of the work, notify this Commission and

all parties of recoxd, of the actual starting date.

13. That the City of Philadelphia, at least ten (10}

days after the completion of the work, notify this Commission and

all parties of record, of the actual completion date.
14. fThat this Order, insofar as it places the costs of

the approved work on the City of Philadelphia, is without

prejudice to its rights to recover the said costs from others in

accord with any lawful agreements.
- 15, That all previous Orders of the Commission in this
matter ‘chat are not inconsistent with this Order remain in full

force and effect.

;

KY VAN WOUYEN
Administrative Law Judge

pate: Deewibon 4, 493
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Legal Department

W%;ECO ENERGY(m@ﬂ@Tﬂm [ ﬁ\ PEC By Compry

0 Box 8699

Fhitadelptia, PA 10101-8609
215 841 5544

FhX 215 568 3389

; Direct Dial: 841-4257
Bismio B Anderson

Regn! Adiaiay

Pow F{’.'Eéﬁ:my o ; e
Ellon 8, Cavanaugh February 17, 1994
Hudalsh A, Clallen

Edund J Cuilen, &r

Toda B Culter VIA FEDERAL EXPRESS

Rethorira K. Dogd
Aubra B Gasion ,
Dawre 7 Gelt ATy o
x;s:egg:yé‘aggm John G. Alford, Secretary o
§§;§§§§g}3§§j Pennsylvania Public UtilityCommission
Vary Mokl Hopper \ T o BT
Stohen 1, Hurdaon NOl‘t‘h ,,Ofﬁce BU!Idlng, Room B-20
Thomas & dookser — Martisburg, PA 17120-3265
& Lingany dofmston ~
Conan O Kamigr
Kimbeyly bowis ‘
?te;}phaz;wgﬁzim bewis , ‘ ’ ; o
elirey & NOHRD S % 1 CoE R X x
e e es  REr  PUC Investigation No. 1-830373
Wendy Sehermer

o Jortky B Shulbank
Wasd L. Smith

Nost B, Task L i .
o e counes | L1EAF Secratary Alford:

Enclosed for ﬁkﬁng please find the original and nine (9) copies of Exceptions
to the Recommended Decision of Administrative Law Judge Ky Van Nguyen
to be filed on behalf of PECO Energy Company.

I have enclosed a extra copy of this letter to be time-stamped and returned
to me in the attached self addressed stamped envelope.
I certify that a cdpy of the Exceptions has been filed on all partie"s as
indicated on the attached Certificate of Service. ; ‘
w3 '
ery frdaly yours .
: ﬁ}/}ﬁv y .

; s S s ‘,,«’ﬁ (}* “
YT e
Rudolph A. Chillemi

RACImgp
~Attachment

| OCKETE)

FEB 18 1394

ce:  The Honorable Ky Van Nguyen
- All Parties of Record

o
3 .
o BTd
i ’:f‘:ﬁf:i' A

wiltac\b9thlaltard.exp

=}
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COMMONWEALTH OF PENNSYLVANIA Al
PENNSYLVANIA PUBLIC UTILITY COMMISSION,¢6l{\fa)

~Investigation upon the Commission’s :
own motion into the matters pertaining :
to the proper service, accommodation,
convenience and safety of the traveling :
public using the rail-highway crossing : Docket No. 1-830373
- carrying 59th Street over and above :

the grade of the tracks of National

Railroad Passenger Corporation in

~ the City of Philadelphia, to :

determine the condition, disposition :

- and responsibility for maintenance :

of the existing crossing structure.

EXCEPTIONS OF
| PECO ENERGY COMPANY
 TO THE RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE KY VAN NGUYEN
ISSUED FEBRUARY 3, 1994

FEB 18 1934

| R g@ RUDOLPH A. CHILLEMI
Counsel for ;

PECO ENERGY COMPANY

2301 Market Street, $23-1

Philadelphia, PA 19101

(216) 841-4257

JOCKETE]}

OREmAL




PECO Energy Company ("PECO Energy") files the following excebtion to the
Reccmmehdad Decision {"Decision") of Administrative Law Judge Ky Van Ngtyen,
issued February 3, 1994, in the above-captionad proceeding.

Exception is taken to ordering Paragraph No. 9 6n page 11 of the Decision,
~ in which the Administrative Law Judge orders (subject to Commission approval):

"9, | That Philadelphia Electric Company, at its sole cost and
expense, furnish all materials and do all work necessary, if any,
to alter and protect its facilities to accommodate the approved

| work, all in a safe and satisfactory manner.”
PECO Energy takes specific exception to ordering Paragraph No. 9 unless it is
’ accémpaniled by PECO Energy’s right to a final cost allocation hearing after the

comipletion of the required work.

Respecttully submitted,

PECO ENERGY COMPANY

W iz
RUDOLPH A. CHILLEMI
2301 Market Street, §23-1
Philadelphia, PA 19101
(215) 841-4257

Attorney for PECO Energy Company




COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

~ Investigation upon the Commission’s :

~own motion into the matters pertaining H

to the proper service, accomimodation,

convenience and safety of the traveling H

public using the rail-highway crossing : Docket No. 1-830373
carrying 59th Street over and above ~ ,
“the grade of the tracks of National

Railroad Passenger Corporation in

the City of Philadelphia, to

determine the condition, disposition :

and responsibility for maintenance ;

of the existing crossing structure.

CERTIFICATE OF SERVICE
I, Rudolph A. Chillemi, hereby certify that on this date | caused a true and
~ correct copy of the foregoing Exceptions of PECO Energy Company to be served by
g ﬁrs’c class mail, postage prepa:d upon the following parties:

‘ The‘ Hancrable Ky Van Nguyen

- Pennsylvania Public Utility Commission
13th Floor State Office Building

Broad and Spring Garden Strests

~ Philadelphia, PA 19130

Gerald Clark, Esquire

‘Senior Attornasy

City of Philadelphia

8th floor, 1600 Arch Street

- Philadelphia, PA 19103-1628

Vircent Walsh, Esquire

SEPTA

Seventh Floor

714 Market Street ~
Philadelphia, PA 19106-2385




Scott H. DeBroff, Esq.
PUC - Law Bureau

G-31, North Office Building
Harrisburg, PA 17105

Stuart A. Liner, Esquire

Pennsylvania Department of Transportatlon
513 Transportation & Safety Building
Hamsburg, PA 17120

Charles Mechem, Esquire
Consolidated Rail Corporation
Two Commerce Square 16-A
2001 Market Street

~ P.O. Box 41416

Philadelphia, PA 19101-1416

~ Dated: February 17, 1994

Resaggﬁul/l,y submitted,

'RUDOLPH A. CHILLEMI

Counsel for
PECO ENERGY COMPANY

- 2301 Market Streat, S23-1
Philadelphia, PA 19101

(215) 841-4257
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\ ' Southeastern Pennsylvania Transportation Authority
8 & g Sakely » Service o Conlinuous Improvement

February 18, 1994 HECEIVE )

John G. Alford, Secretary ' W&%@«g

Pennsylvania Publlc Utlllty Commission

P.O. Box 3265
Harrisburg, PA 17120

Re: Investigation upon the Commission’s

own Motion into the Matters Pertaining
to the Proper Service, Accommodation,
Convenience and Safety of the Travellng
Public Using the Rail-Highway Crossing
Carrying 59th Street over and above the
Grade of the Tracks of National
Rallroad‘Passenger Corporation in the
CltY’Of Phlladelphla, to Determine the

E?!E’ Condltlon, Disposition and Responsi=-

bility for Maintenance of the Existing
Crossing Structure.
Docket No. I—830373

Dear Secretary Alford:

Enclosed herewith for filing are an orlglnal and
nine (9) copies of the Exceptions of SEPTA in the
above-captioned proceeding. Please date~stamp and
return to me the extra copy in the enclosed envelope.

The last page of the Exceptlons con51sts of
SEPTA’s Certificate of Service indicating that copies
of this document have been mailed to all parties and to
Administrative Law Judge Ky Van Nguyen today.

A’U.S. Postal Service form 3817 is also endloSed.

SiAcetel'
( pacty
Vincent
Assistant
ENC: dn o
Enclosures gﬁé?{wfffg,#,:
PNy & :{;,& N 5.

- Honorable Ky Van Nguyen SR
Parties of Record Efgﬁr

ANL830573.exe (viw) (pucdZ) ; : ~ ' ¢ ¢
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation upon the Commission’s
own Motion into the Matters Pertaining
to the Proper Service, Accommodation,
Convenience and Safety of the Traveling
Public Using the Rail~Highway Crossing
Carrying 59th Street over and above the
Grade of the Tracks of National '
Railroad Passenger Corporation in the
City of Philadelphia, to Determine the
Condition, Disposition and Responsi-
bility for Maintenance of the Existing
Crossing structure.

'

Docket No. I-830373
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EXCEPTIONS OF
SOUTHEASTERN PENNSYLVANIA ‘=
TRANSPORTATION AUTHORITY /g £

Southeastern Pennsylvania
Transportation Authority

James F. Kilcur

I.D. No. 26768

G. Roger Bowers
Vincent J. Walsh, Jr.

I.D. No. 28692

714 Market Street

Seventh Floor

Philadelphia, PA 19106-2385
{(215) 580-7459

February 18, 1994




1. . The Southeastern Pennsylvania Transportation Authority
("SEPTA") hereby excepts to ordering paragraph no. 8 of the .
Recommended Decisibn:issuedVFebruary 3 in this proceeding, which
reads as follows:

8. That the National Railroad Passenger
Corporation and the Southeastern Pennsylvania
Pransportation Authority will cooperate fully
with each other to furnish flagmen and
watchmen, if necessary, to protect their
operations during the approved work.

SEPTA does not except to having to furnish any necessary flagmen
and watchmen to protect SEPTA operations, but insofar as the
proposed order does not elsewhere obligate the City to reimburse
SEPTA for the costs of such flagmen and watchmen, the proposed
order violates SEPTA’s exemption from such costs, as established
under 49 U.S.C. §546b and 49 U.S.C. §581(c) (5), and by case law
set forth at page 8 of the Recommended Decisidn,itself,i

' SEPTA therefore proposes an additional sentence be added to
k prcposed,ordering)paragraph~8 which sentence would read as

follows-

The City of Phlladelphla shall fully
krelmburse the National Railroad Passenger
Corporatlon and/or the Southeastern
Pennsylvania Transportation Authority for the
‘costs that they or either of them may incur
in furnishing such flagmen and watchnen.

Respectfully submitted,

~ Southeastern Pennsylvania

| Tf?nsportatliM}Authorlty
By:

,James F. K cur é/
I.D. No. 26768

G. Roger Bowers

I.D. No. 02153 ,
Vincent J. Walsh, Jr.

I.D. No. 28692

714 Market Street

Seventh Floor :
Philadelphia, PA 19106-2385
(215) 580~7459
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CERTIFICATE OF SERVICE

I hereby certify that this day I have mailed true and

correct copies of the aforegoing Exceptions to the persons and

parties whose names appear below, by first class United States

mail, postage prepaid.

Scott H. DeBroff, Esq.
PUC < Law Bureau }
G=31, North Office Building
Harrisburyg, PA 17105

Charles E. Mechenm, Esqg.
Conrail = Law Department

2001 Market Street, Suite 16-a
Fhiladeliphia, PA 19101-1416

Stuart A. Liner, Esquire
PA DOT ~

513 Transportation & Safety
Harrisburg, PA 17120

Dénnis Moore, Esquire

National Railroad Passenger
Corparation

60 Massachusetts Avenue, NE

- Washington, DC 20002

Eébruafy 18, 1993

Gerald T. Clark, Esq.
City of Phila. - Law Dept.
1600 Arch St. « 8th Floor

Philadelphia, PA 19103

Rudolph A. Chillémi, Esq.
PECO ~ Law Department
2301 Market Street
Philadelphia, PA 19101

Hon. Ky Van Nguyen
Administrative Law Judge
Phila. state office Bldg.
Broad & Spring Garden Sts.
Philadelphia, PA 19130

| /mexﬁéaif N, LJM% M
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7= F - S ® | ’ LAW DEPARTMENT
2 v OF 7. ADBLPEITA | 1600 Arch Street
s CITY OF PHILADELPHIA' ~ Philadelphia, Pa. 19103-2081

Joseph A. Dworetzky
Acting City Solicitor

Gerald T. Clark
“Senior Attorney
(215) 686-7692

February 22, 1994

John G. Alford, Secretary
Pa pPublic Utility Comm:.ssz_on
P.O. Box 3265

Harrisburg, PA 17105-3265

@Eﬁﬁt@ﬁ%ﬂmsﬁ
Pualis Uity Commission

Re: 59th Street over AMTRAK

PUC Docket T-D0830373 - | UR N AL

Dear Secretary Alford:

Enclosed please find the original and nine (9) coples of the

City of Philadelphia’s Exceptions to the Recomménded DEGlSlOn in - the
'abave captioned case.

Two copies of these Exceptions have been mailed this date to
each person on the attached Certification of Service.

Gerald T. Clark
Senior Attorney

aTe/ fw

enclosure
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BEFORE THE oAV M
PENNSYLVANIA PUBLIC UTILITY COMMISSION ¢ARAY ALV |
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 SECRETARY'S DH}!CE

Puplic Utility Commission
Investigation upon the Commission’s own
motion into the matters pertaining to the
proper service, accommodation, ¢convenience
and safety of the traveling public using
the rail/highway crossing carrying 59th
Street over and above the grade of the
tracks of National Railroad Passenger
Corporation in the City of Philadelphia,
to determine the condition, disposition
and responsibility for maintenance of the
existing crossing structure

PUC Docket
-I-=830373

e 4B HE BE 6 e ek bR ek SN ek

EXCEPTIONS OF
CITY OF PHILADELPHIA

, The City of pPhiladelphia hereby files these Exceptions to the
Recommended Decision.

The City of philadelphia files an Exception to Finding of
Fact 6. There is no dispute that 59th Street is not a State
Highway. fThis Finding of Fact is misleading as stated because it
implies that the bridge is used only for local traffic and by City
of Fhéiadelphia residents. This Finding of Fact is incomplete as

This bridge provides a vital link between two heavily v
traveled State Highways (Lancaster Avenue and City Line Avenue}.
See City Statement 1, Transcript p. 25 and 149-~150. ‘There is no
evidence to support the Finding of Fact that the bridge is used
for only local traffic or by City residents. Furthermore, all
vesidents of the City of Philadelphia are also residents of the

- Jommonwealth of Pennsylvania.

, This Finding of Fact should be revised to accurately reflect
the use of the 59th Street bridge and its vital link to Lthe two
heavily traveled State Highways. ,
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The City of thladelphla files an BException to Ordering
paragraph 2 which requires the City to bear the cost of

:slﬂi 642,06 for emergency repairs and replacement of two expansion

dams. The initial emergency repairs by the City on this structure
were performed in 1983 and 1984 pursuant to Commission Orders.

rhe two expansion dams were replaced between October 1984 and

vJanuary 1985. 7The total costs to the City for all work through
January 1985 was $141,642.06.

© The Commission held a hearing to allocate these costs and to
decide other issues on June 18, 1985. On September 26, 1985, a
Recommended Decision was issued and on October 31, 1985, the
Commission entered an Order adopting the Recommended Decision.
Paragraph 3 of the Commission’s October 31, 1985 ordered AMTRAK to
reimburse the City $70,821.03. This was 50% of the costs incurred

“by the City between 1983 and January*1985‘ The City received thls

payment from AMTRAK approximaﬁely 1/2 years ago.

There is nothing in the record after the Commission’s October
31, 1985 Order which supports a reallocation of this money. This

~ Ordering paragraph should be revised to reflect that the prior

Commission Order allocating costs has been followed that no
further appeal or legal action was initiated on this issue and the

allocation of this money is not an unresolved 1ssue

&

h h 7

The remaining City of Phlladelphla Exceptions (3 through 7
1nclusxve) all involve the paragraphs in the Recommended Decision
in which the City is required to bear costs or perform work. The
City’s reasons for its Exceptions are identical for each of these
BExceptions and as such will be set forth.ln.detall in the Section
labeled Argument. :

Exception 3

The City of philadelphia files an Exception to Ordering

'Qafagraph 3 of the Recommended Decision which requires the City to
‘bear $4,843.94 for emergency repairs as a result of the

Commission‘s Aprll 1, 1993 Order. These costs must be reimbursed

- 100% to the City by»AMTRAK because the record in this case clearly

establishes that AMTRAK is the owner of the brldge structure and
as$ such is responsible for maintaining the entire structure

Ordering paragraph 3 must be reV1sed‘to require AMTRAK to

- reimburse the City $4,843.94.




The City of Philadelphia files an Exception to Orderlng

paragraph 4 of the Recommended Dec1S1on which requires the City to

maintain the 59th Street bridge in a safe and satlsfactory manuer. .

the record in this case clearly establishes that AMTRAK is the

owner of the bridge and responsible for malntalnlng the entire
structure.

Ordering Paragraph 4 must be revised to require AMTRAK to

| maintain the 59th Street bridge in a safe and satisfactory manner.

The City of Philadelphia files an Exception to Ordering
paragraph 5 of the Recommended Decision which requires the Cicy,
abk iks sole cost and expense to prepare and submit final plans,
specifications and cost estimates within three months for the
replacement of damaged expansion dams on the first pier at the
north abutment and on the second pier at the south sbutment, and
for repair of the deteriorated portions of the concrete curbs,
gidewalks, piers and abutments.

The record in this case clearly establishes that AMTRAK is
the owner of the bridge. Ordering paragrapb 5 must be revised to
require AMTRAK to perform the tasks set forth in this Orderlng
garagraph

The City of Philadelphia files an Exception to Ordering

: paragxaph,s of the Recommended Decision which requires the City,

at its sole cost and expense, to furnish the material and to all
work in accord with the approved plans (Orderlng'paragraph 5)

~ within six months of Commission approval.

The record in this case clearly establishes that BMTRAK is
the owner of the bridge and responsible for maintaining the entire

- gtructure. Making the anticipated repairs is part of maintenance.

Ordering paragraph 6 must be revised to require AMTRAK to perform
the tasks at the railroads sole cost and expense.

, The City of pPhiladelphia files an Excepulon to Ordering
paragraph 7 of the Recommended Decision which requireg that the
City requires the City, at its sole cost and expense to establish
any detour during the construction repairs required in the
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preceding Ordering paragraphs. The record in this case clearly
establishes that AMTRAK is the owner of the bridge and responsible
for maintaining the entire structure. The City does not object to
‘assisting AMTRAK in establishing a detour during repairs but any
costs incurred by the City must be paid by AMIRAK. Ordering
paragraph 7 must be reviged to reguire that AMTRAK pay the City "
aﬂykana all costs incurred in establishing a detour during repair
work.

The City of Philadelphia files an Exception to Ordering
paragraph 12 in the Recommended Decision requiring the City to
notify the Commission and all parties ten days before beginning
work. The vecord in this case clearly establishes that AMTRAK is
the owner of the bridge and as such is responsible for performing
auny and all work necessary to maintain the bridge. Ordering
paragraph 12 must be revised to require AMTRAK to notify the
Commission and all parties ten days before the railroad performs
any work on their bridge. ‘

The City of philadelphia files an Exception to Ordering

- paragraph 13 of the Recommended Decision which requires the City
Lo notify the Commission and all parties ten days after work is
-completed. The record in this case clearly establishes that
AMTRAK is the owner of bridge and as such is responsible for
performing any and all work necessary to maintain the bridge
Ordering paragraph 13 must be revised to reguire AMTRAK to notify
the Commission and all parties ten days after the work has been
completed. :

o

The record in this case contains undisputed evidence that
AMTRAK is the current owner of the structure carrying 59th Street
over the railroad right-of-way. The complete history and
documents were presented in the August 18, 1985 hearing. The
original bridge was built by the Penmsylvania Railroad in 1905
{City Exhibit 20) and the current bridge was built in 1927 by the
Pennsylvania Railroad. The record contains the deeds transferring.
this property to BMTRAK from the bankrupt estate of the Penn
Central Transportation Company. The record contains City of

Philadelphia Ordinances and City/Railroad Agreements stating that
- Pennsylvania Railroad (and its successors) are responsible for the
maintenance of this bridge.




The Commission can not ignore this part of the record.
Paragraph 14 of the Order stating that the City is without
prajudice to its rights to recover costs from others in accord
with any lawful agreements merely requires the City of
Philadelphia to continue this long time consuming and costly
- adjudicative process when the Commission could resolve it now.

The Recommended Decision has the effect of requiring the City
of Philadelphia and it taxpayers to subsidize AMTRAK by making
repairs Lo property owned by the railroad. ~

As this record clearly shows from the 1984-1985 work, the
replacement on the expansion dams will be performed by an
independent contractor, not the City's work force. AMTRAK is also
capable of letting this type of contract. In the past, the
railroad had no problem in hiring contractors to build this bridge
and can therefore hire a contractor to repair it.

- By failing to order the railroad to maintain property the
evidence clearly shows they own, the Commigsion is violating the
law, ignoring binding agreements and failing to fulfill its own
statubory obligations to the citizens of Pennsylvania.

For these reasons, the City of Philadelphia respectfully
reguests that all of the above Exceptions be granted.
Respectfully Submitted,
e )wﬁ.of:""'“““‘”““‘*- i;" )
E@.M,W»(" ’_f/ . J {/‘ *3 {) j&ff ﬁ*

Gerald T. Clark R

Senior Attorney
City of pPhiladelphia
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I, Gerald 7. Clark, Senior Attorney for the City of
' ?hiiaﬂélphia, hereby certify that I did mail by regular U.S. mail,
postage prepaid, two (2) copies of the Exceptions by the City of
‘Philadelphia to éachiperson‘lisued‘below'on February 22, 1994 in
?Hﬁ"ﬁbcket I-00830373.

1. Horiorable Ky Yan Nguyen
Administrative Law Judge
PA Public Utility Commission
Room 1302
State Office Building
Broad and Spring Garden Streets
Philadelphia, PA 19130

2. Vincent J. Walsh, Jr.
Agsistant Deputy'Counsel
- BEPTA
Tth Floor
714 Market Street o
Philadeiphia, PA 19106-2385

3. Scott H. DeBroff

S Asgistant Counsel
PA PUC Law Bureau ‘
G-31 North Office Building
Harrisburg, Pa 17105

4. Stuart A. Liner, Bsquire
Office of Chief Counsel
PA Department of Transportation
5th Floor
Transportation and Safety Bulldxng
Harrisburg, PA 17120




Charles E. Mechenm

Associate General Counsel
Consolidated Rail Corporation
Law Department 1624

Two Commerce Square

2001 Market Strest

pe(}a: BOX 41416

Philadelphia, PA 19101-141%6

Rudolph A. Chillemi, Esquire
PECO Energy

2301 Market Street

B.0. Box 8698

Philadelphia pA 19101

Dennis M. Moors

-~ Assistant Gerteral Counsel

National Railroad Passenger'cOrporatlon
60 Massachusetts Avenue, N.E.
Washington, D.C. 20002 w?

/%«qﬁ /7 /’f

o fféERALD T. CLARK
’}xf Senior Attorney
- City of philadelphia
8th Floor
1600 Arch Street

Philadelphia, PA 19103~2081

(215) 686-7692




5.

Charles B. Mechem

Assocliate General Counsel
Consolidated Rail Corporarion
Law Department 16A

Two Commerce Square

2001 Market Street

P.0. Box 41416 ‘
Philadelphia, PA 19101~1416

Rudolph A. chllleml, Esquire
PECO EBriergy

2301 Market Street

P.O. Box 8689

thlaaélphla PA 19101

Dennis M. Moore

Assistant General Counsel

National Railroad Passenger Corporation
60 Massachusettits Avenue, N.E.

Washington, D.C. ZOﬁijﬁg;g /M/i;jjjjﬁ?

“ GERALD T. CLA§K

Senior Attorney

City of Philadelphia

8th Floor

1600 Arch Street
Philadelphia, PA 19103-2081
(215} 686«7692
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* National Railroad Pagsanger C.aﬁon. 60 Massachusetts Avenue, N.E,, Was'hing’)‘c* 20002 Telephone (262) S06-3000

February 22, 1994

O’R %NAL

John G. Alford, Secretary
Pennsylvania Public Utility Commission
Room B-18, North Office Building e

North Street & Commonwealth Avenue SESBE%““&SGFHGE

Harrisburg, PA 17105 Putiic Liikty Gemmissmm

' Re: B9th Street
Docket No. I=830373

pear Secretary Alford:

Enclosed please find for filing with the Commission the
original and nine copies of the Exceptions Of National Railroad
Passenqer Corporation To The Recommended Decision Dated December

Thank you for your assistance.

Very truly yours,

\\\em@&’{\« \(&\,M

Dernis M. Moore
Associate General Counsel

PMM: k1

Enclosures

AN EQUAL OPPORTUNITY EMPLOYER
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COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation upon the Commission’s own
motion into the matters pertaining to the
proper service, accommodation, convenience Docket Number
and safety of the traveling public using I-830373

the rail-highway crossing carrying 59th ‘
Street over and above the grade of the
tracks of National Raillroad Passenger
Corporation in the Clty of Phlladelphla,
to determine the condltlon, disposition
and resporsibility for maintenance of the
existing ¢rossing structure.

“FEB 22 1994

abELHETARY'S OFFIOE
Puwsic Utility Commission

EXCEPTIONS,OFMNATIONAL,RAILRQAD”PASSENGER‘CORPORATION
RECOMMENDED,DECISIgﬁlé%¥%D1DECEMBER,Q,,1993
Pursuant to 52 Pa. Code § 5.533, the National Railroad
Passenger Corporation ("Amtrak") hereby files its Exceptions to
the Reconmended Decision dated December 9, 1993, and issued td

the parties February 3, 1994, Attachment I hereto. The cover

Jetter addressed to all parties solicited written comments

{"Exceptions") within twenty (20) days of the issuance date in
accordance with 52 Pa. Code § 1.11.

The Recommended Decision ("RD") is incorrect as a
matter of fact and as a matter of law. Amtrak notes the
following specific exceptions to the RD, each followed by a brief
statement of Amtrak’s reason for each exception:

AMTRAK’S EXCEPTIONS |

"EXCEPTION 1. Amtrak takes exception to paragraph 2 of the

"Findings of Fact" (at 4).

Reasgon: This statement is factually incomplete and

incorrect. The flndlngs of fact with respect to Amtrak onmit

COC Mg o e /
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naterial facts that‘arevcontainea in the record of this
proceeding, thereby misrepresenting the actions taken by Amtrak
in this case. Amtrak performed a detailed inspection of the 59Eh
Street briaqe and submitted a report to the Pehn3y1vania Public

- Utility Commission ("PUC"or "the Commission") on March 5, 1985.
’?hat ingpection was performed in accordance with a PUC order
entered May 1, 1985. The March 5, 1985 report also was mentioned
in Amtrak‘s responses to the questlons posed to it by the
cgmm&gsmon, whmch responses are acknowledged on lines one and two
of page four of the RD. See Verified Written Responses To The
Questions Posed To National Railroaa Passenger cbrporation By The
. Notice of Hearing Dated May 24, 1993‘(“Amtrakfs Verified
Responges®), at 1-2, Attachment IX hereto. Therefore,~£he
“Findings of Fact" should be anended to include a complete report

of the action taken by Amtrak in this case.

EXCEPTION 2.  Amtrak takes additional exception to paragraph 2
of the “rindings of Fact' (at 4). |
Reason:  This statement is factually incomplete and
incorrect. The findings of fact withArespecﬁ to Amtrak aﬁit
material facts that are contained in the record of this
. proceeding. Amtrak has incurred $4016.74 pursuant to the PUC’s
May 1, 1984 order in this proceeding. Paragraph 2 makes no
mention of Amtrak’s costs, despite the fact that Amtrak has twice
_ﬁﬁbmitte& as part of the record in this proceeding a Statement Of

Costs, representing the costs incurred by Amtrak for performing
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material facts that are contained in the record of this

proceediny, thereby misrepresenting the actions taken by Amtrak

~in this case. Amtrak performed a detailed inspection of the 59th

Street bridge and submitted a report to the Pennsylvania Public

Uﬁiiiﬁy Commission (“PUCTor "the COmmiSSidn") on March 5, 1985.
That inspection was performed in accordance with a PUC order

entered May 1, 1985. The March 5, 1985 report also was mentioned

in Amtrak’s responses to the questions posed to it by the

Commission, which responses are acknowledged on lines one and two

of page four of the RD. See Verified Written Responses To The

 Questiohs Posed To National Railroad Passenger Corpcration By The

Notice Of Hearing Dated May 24, 1993 (“Amtrak’s Verified
Responses"), at 1-2, Attachment II hereto. Therefore, the
“Findings of Fact” should be amended to include a complete report

of the action taken by Amtrak in this case.

EXCEPTION 2.  Amtrak takes additional exception to paragraph 2

~of the "Findings of Fact" (at 4).

Reason: This statement is factually incomplete and
indérreat, The findings of fact with reSpéct to Amtrak omit
material facts that are contained in the record of this
prcbéeding. Anmtrak has incurred $4016.74~pursuant to the PUC’s
May 1, 1984 Order in this proceeding. Paragraph 2 makes no
mention of Amtrak’s costs, despite the fact that Amtrak has twice
submitted as part of the record'in this,proceeding a Statement Of

Costs, representing the costs incurred by Amtrak for performing

-2 -
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the above-referenced inspection of the bridge in accordance with

the Commission’s Order in this proceeding, dated May 1, 1984.

‘gee Attachment II, containing: Amtrak’s letter to Secretary Rich,

dated June 26, 1985, and Amtrak’s Verified Written Responses,
dated June 18, 1993. This material fact has been improperly
onitted from the RD‘s Findings of Fact. The«decisich‘in this
case should be corrected to reflect acecurately the costs

associated with Amtrak’s participation in this case.

EXCEPTION 3. Bmtrak takes exception to the first two sentences

of third full paragraph on page eight of the "Discussion."

Reason:  The RD contains inappropriate dicta that projects

a hypothetical situation that is not supported by facts or law.

The "Discussiont presently contains the remarks:

Thus, the ¢ity, Amtrak and SEPTA benefit from

the existence of the bridge. Logically, the

cost of repairs or replacement should have

‘been allocated among them.
Rb at 8. This statement abouc what "should have been' is dicta,
is éﬁtirely inappropriate, and should be deleted from this

decision. Speculation about what "should have been" has no place

in a legal opinion. The issue of *benefit* is not any longer

pertinent to the Commission’s dealings with Amtrak. See infra

Anbtrakfs Exaeptinn 5 and the reasons therefore. Consegquently,
the record is devoid of any factual devélopment an this issue.
?inaliyl the issue is irrelevant‘as a matter of law.
Consequently, these two sentences should be deleted from the
Commission’s decision in this matter.

- §
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Amtrak also takes exception;tofthe first complete

sentence on page nine in the "Discussion" section of the RD, on
lines two through four. | |
Reason: The RD contains the sentence "Therefore, they
tréferring'tozAmtrak] cannot ignore this jurisdiétion ahd must
participate in the Commission’s proceedings which deal with this
,prmblémﬁﬂ This sentence misrepresents the facts of this case.
im,faét,‘hmtrak has participatea in this proceeding and has not
iqnoréa the jurisaiction of the Commission. As the record in
this case amply demonstrates, Amtrak has inspected the 59th
Street Bridge, and it has provided Verified Responses to the
questions posed to Amtrak by Ehe~C0mmission. Amtrak’s reSponseé'
to the Commission’s questicns were submitted subject to the
penalties of 28 PA.C.S. §4904, relating to unsworn falsification
tc.authoritiesa Antrak’s responses were also acknowledged by the
ﬁD (at‘4, lines 1=2). Therefore, this sentence should be deleted

because it is untrue, unwarranted and unnecessary.

Amtrak takes exception to paragraph eight of the
torder® section of the RD (at 11).
Reason:  Paragraph eight of the RD "Order" contains a
reference to work to be performed by Amtrak:
That the National Railroad Passenger
Corporation and the Southeastern Pennsylvania
Transportation Authority will tooperate fully
with each other to furnish flagmen and
watchmen, if necessary, to protect their
operations during the approved work.
RD at 1l. This paragraph must be corrected because it is

-4 -
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unlawful in its current form.

| Effective Oc¢tobexr 1, 1981, an amendment to Section 546b
of Title 45 of the United States Code exémpted Antrak fﬁOm the
payment of "any taxes or other fees impdsed by any State,
 political subdivision of a State, or local taxing authority which
are levied on the Corporatidn‘[Amtrak].ﬁ This exemption has been
'construe&‘tc include taxes or fees associated with maintaining
highway bridqes in Pennsylvania. National Railroad Passenger

Corp._v. Commonwealth of Pennsylvania Public Utility Commission,

665 F. Suppi 402 (E.D.PA 1987), affirmed, 848 F.2d 436 (3d Cir.),
cert., denied, 109 S.Ct. 231 (1988), permanent injunction

enforced, Order dated January 2, 1991. See also Southeastern Pa.

Transp. Auth. v. Pennsvlvania Public Utility Commission, 826 F.

~ Supp. 1506 (E.D.Pa. 1993).

Accordingly, under controlling legalyauthority,‘the
Commission cannoﬁ order Amtrak "to fﬁrnish flagmen and watchmen"
‘and "to protect their operations during the approved erk" :

. without a corresponding provision ordering a party other than
Amtrak to pay the costs of that work. Paragraph eight contains
noe such provisién, hor does any other paragraph of the RD. The

C¢ity of Philadelphia, or some other party other than Amtrak, must

~ be ordered to reimburse Amtrak in full for any costs Amtrak

ineurs in furnishing flagmen and watchmen and in protecting
Amtrak’s operations.
Moreover, the RD Order provisions are inconsistent with

numerous recent orders issued by the Commission. The Commission

..5.-




has not imposed costs on Amtrak even where work on Anmtrak’s
facilities was required. See, e.q., PUC Docket No. A-00110614
(Lunber Street bridge), Order entefed May 7, 1993, para. 7, p. 4
(Attachment III hereto); PUC Docket No. A-00109326 (Diamond
Street bridge), Order entéred May 18, 1992, para. 13, pp. 2=3;
Pﬁc'nacket No. €-80011839 (Villanova Univ;‘va Antrak), Order
énteredAApfil 29, 1992, para. 7, p. 11; Pﬁc’Docket No. A=
00109617 (Lincoln Highway bridge), Order entered May 28, 1991,
para. 2, p. 2; DPUC Docket No. M~870130 (Colemanville Road),
Order entered May 23, 1990, para. 13, p. 3} PUC Docket No. A~
108267 (State Rt. 3070), Order entered April 25, 1990, para. 7
and 8, p; 9.
Therefore, paragraph eight of the ordering provisions

of any decision in this case must be amended to assign any costs

incurred by Amtrak to another party.

Amtrak takes exception to paragraph 10 of the

- wordexr® section of the RD (at 11~12).' | |

| Reason:  The RD "Order" section makes no provision for the.
costs of any alteraticn‘or relocation,bf any Amtrak facilities
that may be required incidental to the work ordered for theysgth
streét bridge. Indeed, paragraph ten expressly excludes Amtrak.
Thié is contrary to controlling law and prior PUC preceédent.
Antrak heféby incorporates, as though fully set forth herein, the
reasons étated;for Exception 5,‘abOVe. A paragraph should be

added to the ordering provisions of the decision in this case to
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assign the costs of any work required on Amtrak’s facilities.

EXCEPTION 7. Amtrak takes exception to the "Order" section of
the RD (at 10=12). o

Reason:  The RD "Order" section contains ngiprovisionvfor‘
reimbursenent of the costs Amtrak has incurred pursuant to
Commission order. Amtrak has incurred $4016.74 pursuant to the ,
PUC’s May 1, 1984 Order in this proceeding. Because the federal
courts have ruled that Amtrak was exempt effective October 1,
1981, from impositions ordered by the PUC, Amtrak must be
reimbursed for the $4016.74 the Commission ordered Amtrak to
expend in this case. Amtrak hereby incorporates, as though fully
set forth herein, the reasons stated for Exceptions 2 and 5,
ahavef' Therefore, the decision in this case should be revised to
add a péraqragh to the Order assigning to another party the
repayment of $4016.74 to Amtrak. |

Respectfully submitted,

Dennis M. Mooreé
Associate General Counsel
Antrak Law Department
Washington, B.C. 20002
202-906-2750

PA Bar Id. No. 24832

- Dated: February 22, 1994
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CERTIFICATE OF SERVICE

1 hereby‘Cértify~that on this 22nd day of February,
1994, in Washington, D.C., I caused to be served a true and
',aéﬁnrate copy of the foregoing Exceptions of National Railroad
‘Passenger Corporation to the Recommended Decision Dated December
9, 1983 to the follawingi

The Honorable Ky Van Nguyen
Administrative Law Judge

Pennsylvania Public Utility Commission
Room 1302 ;

State Office Building
Broad and Spring Garden Streets
Philadelphia, PA 19130 :

Gerald T. Clark, Esd.
Senior Attorney

City of Philadelphia

Sth Floor, 1600 Arch Street
Philadelphia, PA 19103-1628

Charles E. Mechem, Sr. Attorney General
Consolidated Rail Corporation

Law Department 16-A

P. O. Box 41416

Philadelphia, PA 19101-1416

Rudolph A. Chillemi, Esq.
Philadelphia Electric Company
2301 Market Street

Box 8699

Philadelphia, PA 19101

Vincent J. Walsh, Jr., Esq.
Southeastern Pennsylvania
Transportation Authority
7th Floor, 714 Market Street
Philadelphia, PA 19106-=2385

James G. Pachulski, Esq.
Bell of Pennsylvania
One Parkway, Floor 16-C
Philadelphia, PA 19102
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Scott Debroff, Assistant Counsel
PA PUC

P, 0. Box 3268 '

- Harrisbury, PA 17105-3265

Gina M. D’Alfonso, Asst. Counsel

PA Department of Transportation

Room 521, Trans. & Safety Bldg.
Harrisburg, PA 17120

Nerr Qe

Dennis M. Moore
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
PO. BOX 3265, HARRISBURG, PA 1?105*3265

1SS UED February 3 » 1994 IN REPLY PLEASE
; HEFSR aus FkLﬁ
100830373
| ~ RECEIVED
FER 8 1004

T0 ALL PARTIES |
DENNIS M. MOGRE
 ASSOGIATE GENERAL COUNSEL
. , ,
TO WHOM IT MAY CONCERN:

Enclosed is a copy of the Recommended Decision of Administrative Law Judge
Ky Van Nguyen. This decision is being issued and mailed to all parties on the above specified date.

If you do not agree with any part of this demsxon, you may send written comments (called
eptions) to the Commission. Specifically, an original and nine (9) copies of your signed exceptions
ME}ST BE FILED WITH THE SECRETARY OF THE COMMISSION IN ROOM B-18, NORTH
- OFFICE BUILDING, NORTH STREET AND COMMONWEALTH AVENUE, HARRISBURG, PA
OR MAILED TO P.O. BOX 3265, HARRISBURG, PA 17105-3265, within twenty (20) days of the
issuance date of this letter, The signed exceptions will be deemed filed on the date actually received

by the Secretary of the Commission or on the date deposited in the mail as shown on U.S. Postal -

Service Form 3817 certificate of mailing attached to the cover of the original document (52 Pa.
Code §1.114a)) ot on the date deposxted with an overnight express package delivery service (52 Pa.
Code 1.11(a)(2), (b)). If your exceptions are sent by muil, please use the address shown at the top
of this letter. A copy of your exceptions must also be served on each party of record. 52 Pa.
Code §1.56(b) cannot be used to extend the prescnbed penod for the filing of excepnons/reply
exceptions.

Replies to exceptions, if any, must be served on the Secretary of the Commission, in the
manner described a&’x‘:yvev within ten (10) days of the date that the exceptions are due.

Exceptions and teply exceptions shall obey 52 Pa. Code 5.533 and 5.535 particularly the
40-page limit for exceptions and the 25-page limit for replies to exceptions. Exceptions should clearly
be fabeled as "EXCEPTIONS OF (name of party) - (protestant, complainant, staff, ete.}". Any

reference to specific sections of the Administrative Law Judge’s Recommended Decision shall include

the page number(s) of the cited section of the decision. All timely filed exceptions and replies thereto

will be attached to the decision for consideration at Public Meeting. Late filed excegtmns and/or late
replies might not be considered by the Commission.

‘ Very truly yours,
- meh

EnCIS« J; P la.—- s ;7 } {I /‘_i:»' o & A e
- Certified Mal Allison K. Turner

Receipt Requested ' Chief Administrative Law Judge

| A%%hm%\‘ I
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Investigation upon the Commission’s own
motion into the matters pertaining to the
proper service, accommodation, convenience
and safety of the travellng publlC using
the rail-highway crossing carrying 59th
Street over and above the grade of the
tracks of National Railroad Passenger
Corporation in the City of Philadelphia,
to determine the condition, disposition
and responsibility for maintenance of the
existing crossing structure.

I-830373

BE 0K €N 69 e &6 &% & sk sE

RECOMMENDED DECISION

Before
KY VAN NGUYEN ,
Adninistrative Law Judge

HISTORY OF THE PROCEEDINGS

On February 22, 1983, the City of Philadelphia (City)
notified the Pennsylvania Public Utility Commission (Commission)
that the expansion dams on the 59th Street Bridge were in a state

of &isrepair‘ By Emergency Order dated February 25, 1983, at

Docket No. ﬁr830338; the Commission directed the City to repair

the expansion dams at 4its initial cost. The repairs were
completed in March 1983.

On April 29, 1983, the Commission instituted this
investigation at Docket No. I1-830373, to determine the current
condition and future disposition of the crossing and to assign

future maintenance resPonsibilities to the parties. On June 29,




1983, the City nntified the Commiésion that additional repairs
were require& to the eéxpansion dans . oﬁ that same date, the
Commission issued an Emergency Order under this docket numbex
which again directed the City to perform aéditional repairs to
the expansion dams at its initial cost. | The work was completed

in July 1983.

By order entered May 1, 1984, the Commission directed

Amt::ak‘ to perform an in-depth inspection of the bridge and to
submit a report to the Commission detailing the extent of any
deterioration, an engineering analysis of the exiéi:ing structural
members of the bridge, a recommendation of the overall load
carrying capacity of the bridge, and an estimaﬁe ; of c‘cs’t‘:sz to
’xehabilitate the bridge to enable itktovsafely~carty7ﬁ3~205icad.

The City was ordered to replace the expansion dams of the bridge.

rhe report was filed with the Commission on March 12, 1985, but

did not include the engineering analysis of the bridge. The City

spent $141,642.06 on emergency repairs and the replacement of the
two expansion dams. Amtrak spent $4,016.74.

o By orde: entered November 7, 1985, the Commission again
&i&eﬁﬁe’d Amtrak to perform an engineering analysis of the bridge

and to pay half the cost incurred by the City.

On March 16, 1983, the City notified the Commission

that three of the five existing deck expansion joints on the

above~grade bridge on 59th Street had deteriorated to vary‘i:n‘g
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degrees. The deterioration created open holes in the deck and a
potential safety hazard for the public using the bridge. At the
City’'s request, an informal field conference was arianged at the |
~ site of the crossing on March 23, 1993 with the ﬁepiesentatives
of the <¢€ity, the National Railroad ’Paésenger' Corporatioﬁ
(Aﬁtxak)} and the Pennsylvania Department of fransgortatidn
1(?énnDGT)a All the parties present at the conference agreed that
immediate repairs were necessary for the damaged expansion
joints. However, none of the parties would voluntarily agree to
make such repairs. On March 26, 1993, Chairman Rolka issued, and
on April 1, 1993 the Commission ratified, an Emergency Order
directing the City, at its initial cost and expense; to perform
~all work necessary to complete emergency repairs to the
_ ﬂétériﬁxéted bridge, leaving the allocation of costs and other
‘responsibilities to be decided after a hearing.

On Jﬁiyvi, 1993, the hearing was held. Present at the
'heﬁﬂiﬁngere Gerald T. clark, Esquire, representing the City;
Sﬁnaxﬁvkw Liner, Esquire, representiﬁg'PennDOT; Scott H. DeBroff,
Esquire, representing the Commission; Charles E. Mechem, Esquire,
representing the Consolidated Rail Corporation (Conrail); Vincent
Walsh, Esquire, representing the Southeastern Pennsylvania
Transportation Authority (SEPTA); and Rudolph A. Chillemi,

Esquire, representing Philadelphia Electric Company (PECO).
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Amtrak responded to the questions posed to it in the
Notice of Hearing, but did not appear.

, On November 9, 1993, SEPTA noved for admission the
Statement of SEPTA witness Michael DiCamillo and its attachments
into the record, The motion was granted and these documents will
be ¢ollectively marked as SEPTA Exhibit 2.

FINDINGS OF FACT

1. In compliance with the Commission’s directives in
this proceeding, the City of Philadelphia‘empended $141,642.06
for emergency repairs and replacement of two expansion dams on
the bridge carrying 59th Street over and above Amtrak's tracks.
See Findings of Fact Nos. 1 and 2 of Administrative Law Judge
Joseph J. Klovekorn's Recommended Detision of September 5, 1985.

2. Contrary to the Comission"s' directives, Amtrak
did not do an engineering analysis of the existing structural
members of the bridge to determine the load carrying capacity of
the bridge. See Finding of Fact No. 4 of Aﬁministratiée Law
Judge Joseph J. Klovekorn's Recommended ﬁeCisiOn«of September 5,
1985.

3. No trolley rail was ever installed on the bridge.
gee Finding of Fact No. 7 of zdministrative LaW‘Judgé Joseph J.
Klbffekbrn‘ s Recommended Decision of September 5, 1985. |

4. The 59th Street bridge was built in 1926 by the

Pennsylvania Railroad. The bridge is a through girder with a
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jack arch deck system. It has four spans with a total length of

310 feet and two sidewalks with a width of 9 feet each. The
roadway on the bridge is 52 feet wide between the curbs. The
vertical clearance is 21 feet and 6 inches. (PennDOT Exhibit 1;
Report of February 24, 1993; Administrative Law Judge Joseph J.
Klovekorn's Recommended Decision of September 5, 1985.

5. The jack arch deck is composed of steel stringers
and reiﬁfched ¢ement concrete with a bitumindus~wéariﬁg surface.
{(PennDOT Exhibit 1, Report of February 24, 1993)

6.  The 59th Street bridge 4is wused by the local
traffic and city residents. (N.T. 23; PennDOT Exhibit 1; City
Exhibit 1) |

7. ~ Below the 59th Street bridge, Amtrak and SEPTA run
their trains. Amtrak runs about 30 passenger trains a day and
SEPTA abcnt 44'scheduled round trips. SEPTA also schedules a
route G bus across the bridge. (N;T;‘34, 161)

| | 8. Conrail used to run six freight trains a day. it
paid Amtrak when it used the trackage. Itkno longer runs any
trains under the bridge. (N.T. 161~166) |

9. PECO has distribution wires at the underside of
the 59th Street bridge. It does not know the impact of the
repairs; removal or reconstruction of the bridge until a plan

becomes final. (N.T. 174)




10. Bell does not have any facilities at the bridge.
(Bell letter of July 26, 1983) |
1l. PennbDOT has c¢onducted three inspections of the
‘ 5;9thk Street bridge since 1988. The bridge is rated fair to pooxr
ﬁn&e:f the PennDOT Bridge Management System Coding Manual. (N.T.
1“?7*418‘7; PennDOT Exhibit 1, Report of February 24, 1993)
| ’123 On June 10, 1993, the City completed the plating
work on the ‘bfidge at tvhe'cost of $4,843.94. (City Exhibit 1)
| 13. On August 11, 1992, under a quitclaim deed between
Amtrak and SEPTA, SEPTA took title to a parcel of railroad
property beneath the 59th Street bridge. (SEPTA Exhibit 2)
DISCUSSTON | |
The Commission has jurisdiction over railrcad;highﬁay
crossings and may assess costs to public ,utiilities,.' municipal
coxrporations and the Commonwealth. 66‘ Pa. C.S. _SZ?OZ\an‘ci §2"I=04;
This empowers the Commission to authorize not ‘only the
c'z‘cnstfum:ion but also the alteration, s‘uspénsibn 6:’: abolition of
such c¢rossings. ‘The authority of the Commission is not limited
to the crossings themselves but extends to the highway approaches

as well. Department of Transportation v. Pennsylvania Public

 Utility Commission, 64 Pa. Commonwealth Ct. 299, 440 A.2d 657

(1982).  The Commission can also, for example, enlarge an

‘ap”pvliéatiéﬁ for abandonment into a proceeding for replacement of
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a erossing. Pittsburgh Railways Co. v. Pennsylvania Public

Utility Commission, 198 Pa. Superior Ct. 415, 182 A.2d 80 (1962).

When it assigns costs, the Commission is not limited to
any fixed rule, but takes all relevant factors into account. The

only limitation the Commission must observe is that its

assignment of costs be just and reasonable. PennDOT v. Fa.
P.U.C., 79 Pa. Commonwealth Ct. 266, 469 A.2d 1149 (1983).

How will the costs and other responsibilities in this
case be allocated?

The life of a highway overpass bridge is about 70 to 75
years (N.T. 94) and the 59th Street bridge is near the end of
that life.  The bridge has been the subject of several
administrative hearings and emergency reliefs. It has five
expansion (dams¢ Two expansion dams, oné at the noérth abutment
and the other at the south pier, have been replaced. According
- to the City, the expansion dams at the south abutment is damaged
but does not require any work at this time. The two remaining
éxpansicn dams require immediate action from the Commission.

| Under the Commission’s Emergency Order of 2april 1,
1983, the City has plated these expansion dams by welding the
steel plates. Because of the deteriorated condition of the dams,
the steel plates have broken loose and required rewelding. The
areas of the curbs, the sidewalks, the piers and the abutments

are all deteriorated.




In 1983, the average daily traffic count was 16,800
vehicles. The pedestrian count was about 200 to 800 pedestrians,
depending upon the closing or the opening hour’s of a high sc¢hool
fhat is located near the bridge. (N.T. 13) These counts may be
higher now. This is evidently a benefit to the City.

Amtrak and SEPTA, are the owners and operators of the

tracks below the bridge.  Further, SEPTA runs a route G bus

across the bridge. The structural soundness of the bridge no
doubt contributes to the safe operations of these two rail

commiters.

Thus, the City, BAmtrak and SEPTA benefit from the

existehcef of ‘the bridge. Logically, the cost of repairs or
 replacement should have been allocated among them. However,
because Amtrak and SEPTA are outside the Commission’s
jurisdiction over the allocation of costs to public utilities by
a federal statute, 45 U.S.C. §546(b) and 581(c)(5), National

Railroad Passenger Corporation v. Pennsylvania Public Utility

Commission, 665 F. Supp. 402 (E.D. Pa. 1987), aff'd 848 F.2d 436
(3rd Cir. 1988), cert. denied 109 S. Ct. 231 (1988), and

Southeastern Pennsylvania Transportation Authority v.

Pennsylvania Public Utility Commission et al., 826 F.Supp. 1506

(E.D.Pa. 1993), only the City should bear this cost. Although

Amtrak and SEPTA are outside the Commission's allocation=of-cost

jurisdiction, I strongly believe that they are not outside the
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Commiss.on’s jurisdiction over the safety of all railroads public
highwa?s, Therefore, they cannot igﬁaxé this jurisdiction and
must participate in the Commission's proceedings which deal with
this problem. |

PennDOT has made a series of recommendations about
réhabilitatingﬁ the bridge. In.\making~ those recommendations,
' ?énnbéw has conducted an in-depth investigation and rating
analysis; followed by check-ups at a two-year interval to see if
there were any changes in the structural members of the bridge.
(N.T. 184-~186; PennDOT Exhibit 1, Report of February 24};1992)
"Tkérefare no further structural analysis of the bridge is needed
and the City's plans for improving the bridge can be baséd on
this analysis. It is noted that, according to the City's
~ testimony, the concrete filled on top of the stringers can crack
‘and the dam now placed at the bridge is still susceptible to
w&térz The City indicated that the best way to avoid the efforts
at piecemeal repair is to have a new'dam‘built or to have the
| deck replaced. (N.T. 150, 151)
CONCLUSIONS OF IAW

1. The Commission has exclusive jurisdiction over the
59th Street bridge.
2. The Commission is authorized to allocate costs

incurred and other responsibilities at this crossing.
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ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion filed by the Southeastern
Pennsylvania Transportation Authority on November 5, 1993 is
granted. | |

2. That the City of Philadelphia bear the cost of
$141,642.06, thé aﬁannt expended by it on emergenqy'repairs and
réplacémenﬁ of two expansion dams on the bridge.

3. ﬁfhat the City of Philadelphia bear the cost of
34,8&-‘3‘94, the amount incurred by it in compliance with the

Commission’s Emergency Order of April 1, 1993.

4. That the City of Philadelphia shall maintain the

59th Street bridge in a safe and satisfactory manner.
5. That the City of Philadelphia, at its sole cost

and expense, prepare and submit final plans, specifications and

tost estimates within three (3) months of the date of service of

~the Commission’s Order to the Commission and the 'partiesf for
 review and approval. The plans may be approved without a
hearing. The plans shall include, but not be limited to,

replacement of damaged expansion dams on the first pier at the

north abutment and on the second pier at the south abutment, and

repair of the deteriorated portions of the corncrete curbs,

concrete sidewalks, concrete piers, and concrete abutments.

10




[ That *t:he City of Philyadelphia, at its sole cost
and expense, within six (6) months of the approval of the final
plans,; furnish all‘materials and do all work necessary in accord
- with the approved plans, all in a safe and satisfactory manner.
7. That the City of Philadelphia, at its sole cost

and expense, furnish all materials and perform all work necessary

to establish, mark and maintain any detours or traffic controls

~that may be required to properly accommodate highway and
pedestrian traffic during the time the structure is repaired or
replaced, and to remove them after the completion of the work,
all in‘a safe and satisfactory manner.

8. That the National Railroad Passenger Corporaticn
and“ the Southeastern Pennsylvania Transportation Aﬁthority will
cooperate fully with each other to furnish flagmen and watchmen,
if necessary, to protect their operations dnring the approved

9. That Philadelphia El‘ec:t’rié Company, at its sole
~cost and expense, furnish all materials and do all work
' necessaxy,“if any, to alter and protect its facilities to
accommodate the approved work, all in a safe and satisfactory
manner. | | | .

10. That any relocation of, changes in, or removal of
existing facilities of any public’ utility other than the

- Southeastern Pennsylvania Transportation Authority, the National

11
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‘ﬁailraad Passenger Corporation and Philadelphia Electric Company,
which may be required to be done as incidental to the approved
wotk, be made by the said public utility in such a manner that
will not interfere with,fhe work performed at the ¢rossing.

11. That all the partiés involved herein cooperate
fully with'eadh other so that, during,the performance of the
approved work, neither the traveling public nor the parties’
operations or facilities will be endangered or unnecessarily
 inconvenienced. ‘

12. That the City of Philadelphia, at least tem (10)
days'priér to the start of the work, notify this Commission and
all parties of :eccrd, of the actual starting date.

‘ 13. That the City of Philadelphia, at least ten (10)
days after the completion of the work, notify this Commission and
all parties of record, of the actual completion date. |

14. That this Order, insofar as it places the costs of

the approved work on the City of Philadelphia, is without

prejudice to its rights to recover the said costs from others in
accord with any lawful agreemenﬁs. | k | |

15. That all previous Orders of the Commission in this
matter that are not inconsistent with this Order remain in full

force and effect.

pate: Recasten 1 (94

KY VAN NGUYEN
Administrative Law Judge

12
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COMMONWEALTH OF PENNSYLVANIA
o PENNSYLVANIA PUBLIC UI‘ILITE COMMISSION

Investigation upon the Commission’s own

motion into the matters pertaining to the

proper service, accommodation, convenience Docket Number
and safety of the traveling public using I-830373
the rail-highway crossing carrying S59th ‘

Street over and above the grade of the

tracks of National Railroad Passenger

Corporation in the city of Philadelphia,

to determine the condition, disposition

and responsibility for maintenance of the

existing crossing structure.

VERTEFIED WRITTEN RESPONSES TO THE QUESTIONS POSED
TO_NATTONAL RATILROAD PASSENGER CORPORATION _
BY THE NOTICE OF HEARING DATED MAY 24, 1993

The National Railroad PassengeerQrporation ("Amtrak")
hereby responds to the questions posed to Amtrak in the Notice of
further hearing to be held on July 1, 1993. The responses on

,béhalf of Amtrak are provided by Mr. Richard H. Cooper, who
states as follows:

I am Richard H. Cooper, and my business address is
Amtrak, Engineering Department, 30th Street Station,
Philadelphia, PA 19104. I am employed by Amtrak as a
Senior Engineer, Structural Design. I am authorized to
testify in this proceeding on behalf of Amtrak. I am
familiar with the questions directed to Amtrak in the
Notice for the hearing scheduled for July 1, 1993, and
I have supplied Amtrak’s responses to those questions

9. National Railroad Passenger Corporation (hereinafter
' Amtrak) state whether it has performed a detailed
inspection of the subject above-grade crossing
structure and prepared a report of its inspection as
directed in Paragraph Nos. 1 and 2 of the Commission
order adopted October 31, 1985; if not, state the
reasons why it has failed to comply with said order,
‘and whether it intends to fulfill its responsibilities
as directed. -
CANSWER:  Amtrak performed a detailed inspection of the 53th
~ Street bridge and submitted a report to the
Pennsylvania Public Utility Commission on March 5,

Alochonent
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ANSWER:

1l.

ANSWER:

1985. The inspection was performed in accordance with
a Commission order entered May 1, 1984. Subsequent to
the submission of the report, the Commission conducted
a hearing on June 18, 1985. The report did not include
an analysis of the structure. Aamtrak did, however,
state that the bridge was designed to carry a live load
of a 40 ton truck, a 100 pound per square foot live
ioad and two trolley tracks designed to carry trolleys
that weighed 600 pounds per linear foot. Pursuant to
the hearing, Amtrak was ordered to supply an analysis
of the structure. See Order adopted October 31, 1985,
dttached as Amtrak Exhibit A.

Effective October 1, 1981, an amendment to Section 546b
of Title 45 of the United States Code exempted Amtrak
form the payment of "any taxes or other fees imposed by
any State, political subdivision of a State, or local
taxing authority which are levied on the Corporation
{Amtrak]." This exemption has been construed to
include taxes or fees associated with maintaining
highway bridges in Pennsylvania. See National Railroad
passenger Corp. V. Commonwealth of Pennsylvania Public
ytility Commission, 665 F. Supp. 402 (E.D.PA 1987),
affirmed, 848 F.2d 436 (3d Cir.), cert. denied, 109
S.Ct. 231 (1988), permanent injunction enforced, Order
dated January 2, 1991. Accordingly, Amtrak did not
comply with the October 31, 1985 order and does not
intend to bear the costs-of performing the work
required by the order.

Amtrak submit into the record a detailed, itemized
summary of all costs and expenses initially by it, if
any, which were not previously allocated by Commission
order, in furnishing material and performing work in
accordance with prior orders of this Commission
pertaining to the subject crossing, and submit
testimony explaining in full its summary of all costs.

on June 26, 1985, Amtrak submitted a statement of costs
to the Secretary of the Public Utility Commission. A
copy of that statement is submitted herewith, marked as
Aamtrak Exhibit B.

amtrak state which items of costs incurred initially by
it, if any, and by others it agrees to bear and which
party or parties it suggests should bear the remaining
items of costs, stating the basis for such suggested
assignment of costs.

amtrak does not agree to.bear any costs it has incurred
since October 1, 1981, nor does Amtrak agree to bear
costs incurred by others. Amtrak takes no position

-2 -
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ANSWER:

25.

regarding which parties other than Amtrak should bear
costs assigned pursuant to this proceeding.

Amtrak state what portions of the subject above-grade
crossing it agrees to maintain in the future, and/or
assume the costs therefore, and which party or parties
it suggests should be required to maintain the
remaining portions, being specific in its suggested
assignment of responsibilities, and state the basis for
such suggested assignment of responsibilities..

amtrak does not agree to maintain any portion of the
above grade crossing nor ‘does Amtrak agree to bear any
of the costs related thereto. The responsibility and
costs should be borne by parties other than Amtrak.
Amtrak will continue to maintain its railroad
facilities under and/or over the subject crossing, at
Amtrak’s cost and expense.

Query whether any party in interest, or any other
party, desired to submit any additional relevant
testimony.

Amtrak has no further testimony at this time.
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v The undersigned, having read the foregoing answers,
hﬁteby verifies that the answers are based on information
furnished to the undersigned, which information has been gathered
by‘émtrak in the course of this proceeding. The language of the
pleading is that of counsel and not of signer. I verify that the
foregoing answers are true and correct to the best of my
knouwledge, information and belief. To the extent that the
contents of the pleading are that of counsel, I have relied upon

~ c¢ounsel in taking this verification. This verificatiocn is made
~ subject to the penalties of 28 Pa.C.S. §4904, relating to unsworn

falsification to authorities.

/Zao/(mcl £ (f;a%

Rlchard H. Ceooper

Dateds:
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s - | . Respectfully submitted,

"AQ»VQI?Si:j/\»QSV\Smfﬁwéi»

Dennis M. Moore

Associate General Counsel
Amtrak Law Department

60 Massachusetts Ave., N.E.
Washington, D.C. 20002
202-906-2750

PA Bar Id. No. 24832

. Dated: June 18, 1993
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i | : | Public Neeting beld October 31, 1985
| tomissioners Present:
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Limi: Ce nuafur:o, Chairnan
‘Frank Fischl

Investigation upon the Commission's own 1-830373
motion into the matters pertaining co the :
- proper service, sccoummodation, convenience
~and safety of the traveling public using
the rail-highvay crossing carrying 59th
Street over and above the grade of the
tracks of National Railroad Passenger
Corporation in the city of Philadelphia,
to determine the condition, disposition
and responsibility for maintenance of the

 existing crossing structure

ORDER
BY THE COMMISSION:

ETRT N A

We adopt as our ection the Recommended Decision of Adninistra:ive
Law Judge Joseph J. Klovekors dated September 5, 1985 IBERE}‘DRE

1T IS ORDERED: e

1. That Nationsl Railrezd Passenger Corporation, at its ipirial
eost and expense, within one month from the date of service of the Comeission's
srder, perform a.detailed inspection utilizing the methodology and extent of
m\festigancn as described in the discussion pertion of ttre foesmiended Deci-

sion, of the bridge carrying 59th Streer over and above toc tracks <f Naricnsl
Railroad PaSsenger Corporatien in the City of Phﬂadel;-hia.

; 2. That National Railroad Passenger Corpor ation, at its initxal )
eost and expense, within 2 months frem the date of service of the Commission's
Grder, prepere and submit to this Commission and to all parties of record for
reviev, a detailed report of its inspection performed in accordance with this
ogder. Sad.d :‘eyat: to include but not be limited to the followiag:

A. | ‘Ihe. extent and effect of any deterioraction, 1f

‘ noted, and the exceat of corrective work, if
needed, estizated cost, and cons:xnczien tine
to cmaplete the said work.

Am%m;\&; clibt A
, %
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. 8. aa &‘uiu: snalysis of the u&tt:‘stmznul )
sesbers of the bridge to dectersine the losd earzy~
ing czpacity of the mesbers and & recommesdstion
&s to the oversll loed carrying capacity of the

C. Specific recommendetion as to work required, esei-
- wmated cost, sod construction time to zehabilizace
the bridge to enable it to szafely carry maxioum
legal loads and/or appropriate loads based on the
engineering amalysis of the overall load carrying
capacity. ————

3. That Narionsl Railraad,?asseng¢rlzatputatibn* pay to City of
Philadelphia a sum or sums of money equsl to $70,821.03 3s its share of tha
cost of the work perforged by the City in accérdance Yith the srders of this
Commission issued in this proceeding. .- Y T

4. That City of Philadelphia bear the remaining 50% of the costs
incurred by it in furnishing materisl and performing work in accordance with
the orders of this Commission issued in this proceeding,

“{ WS‘ That National Raflroad Passenger Corporation, unaril furcher
order of this Commigsion, perform an snnual inspection of che bridge carrying
59th Street over and sbove its tracks ia the City of Philadelphia, and provide
this Commission with the resulrs of its ifaspection.

s 6. 'That the previcus orders of the Comnission in this ptccecding
that are not inconsisctent with this order remain in full force sad effect.
7. That uypon complecion of the ins
& further hearing be held to receive comments
sther matter relevant to this proceedisg.

pection and engineering report,
on said reporr, snd resolve any

p o ¥
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Jerry Rich
Secretary

(SEAL) R -
ORDER ADOPTED: October 31, 1985
ORDER ENTERED: NOV 7 1985
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Mr. Jerry Rich, Secretary
Penﬁsylvanxa Public Utllzty‘Commxss1on
Barrzsbuxg, PA‘ 17120

RE: OH 4.77 59th Street
' Philadelphia, PA

Dear Mr. Rich:
&t the hearxng into the mattey of the condition of the 59th

Street bridge, held on Tuesday, June 18, 1985, Amtrak was asked
to submit a statement of costs incurred to date to comply with

~ the Commission's orders.

Herewith, marked as Amtrak®s Exhibit B, is our statement of

costs to inspect the bridge and prepare the report requested by
the Commission.

We hereby certify that a copy of Exhibit B was sent to a2ll

 parties of rencrdlln this matter by First Class, prepaid, U.S.

Postage.

~Aery truly yours,

yames N. Michel; P.E.
Seniox Director
Engineering Design

Eneclosures: Statement of Casts
‘ List of Parties of Reccrd - Serv1¢e List

cc: Parties of Record - {Service List)

K« Cchen
V. Conaty tMamc #952120)

E. Dunn _ Amirrc&,\& E\g\’\\ i

Sabato

B Shaw. Il
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PENNSYLVANIA PUBLIC UTILITY COMMISSION
- DOCRET I-830373
OH 4.77 59TH STREET BRIDGE

STATEMENT OF COSTS

OCTOBER 9, 1984

Driver , $ 509.11

‘Lineman , 341.77
Inspector - 185,85
‘ ‘ Subtotal $1136.74

. OCTOBER 1984 - FEBRUARY 1985
Engineering | $2880.00
R TOTAL COSTS CTETE

All nLabor Costs Include Additives for Fringe Benefits.

AMTRAR EXHIBIT B
 JUNE 1985 _

P86
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CERTIFICATE OF SERVICE
T hereby certify that on this 18th day of June, 1993, I
caused o be served a true and accurate copy of the foregoing
Verified Written Responses to the Questions Posed To National
Raiiréa& passenger Corporation By The Notice of Hearing Dated May

24, 1993,'by,firsteclaSSxmail, postage prepaid to the following:

The Honorable Ky Van Nguyen (VIA FEDERAL EXPRESS)
Administrative Law Judge ,

Pennsylvania Public Utility Commission

Room 1302

State Office Building

Broad and Spring Garden Streets

Philadelphia, PA 19130

Gerald T. Clark, Esq.
Senior Attorney

¢ity of Philadelphia

gth Floor, 1600 Arch Street
Philadelphia, PA 19103-1628

charles E. Mechem, Sr. Attorney General
Consolidated Rail Corporation

Law Department 16-A

P. O. Box 41416

Philadelphia, PA 19101-1416

Rudolph A. Chillemi, Esq.
- Philadelphia Electric Company
2301 Market Street
Box 8699
Philadelphia, PA 19101

Vincent J. Walsh, Jr., Esq.
Southeastern Pennsylvania
Pransportation Authority

7th Floor, 714 Market Street
philadelphia, PA 19106-2385

James G. Pachulski, Esqg.
Bell of Pennsylvania
One Parkway, Floor 16~C
Philadelphia, PA 19102
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CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of June, 1993, I
kcaﬁsed +o be served a true and accurate copy of the foregoing
Verified Written Responses to the Questions Posed To National
Railroad Passenger Corporation By The Notice of Hearing Dated May

24, 1993, by first-class mail, postage prepaid to the following:

The.Honorable Ky Van Nguyen‘(VIA FEDERALVEXPRESS)
Administrative Law Judge

Pennsylvania Public Utility Commission

Room 1302

State Office Bulldlng

Broad and Sprmnq Garden Streets

Philadelphia, PA 19130

‘Gerald T. Clark, Esq.
Senior Attorney

city of Philadelphia

g8th Floor, 1600 Arch Street
Philadelphia, PA 19103-1628

Charles E. Méchem, Sr. Attorney General
Consolidated Rail Corporatlon

Daw Department 16-A

P. O. Box 41415

Philadelphia, PA 19101-1416

Rudolph A. Chillemi, Esqg.
Philadelphia Electric Company
2301 Market Street
Box 8699

- Philadelphia, PA 19101

Vincent J. Walsh, Jr., Esq.
Southeastern Pennsylvania
Transportation Authority

7th Floor, 714 Market Street
Philadelphia, PA 19106-2385

James G. Pachulski, Esq.
Bell of Pennsylvania
One Parkway, Floor 16-=C
Philadelphia, PA 19102




Scott Debroff, Assistant Counsel
PA PUC

P.O. Box 3265

Harrisburg, PA 17105-3265

Gina M. D’Alfonso, Asst. Counsel
PA Department of Transportation

Room 521, Trans. & Safety Bldg.

Harrisburg, PA 17120 | , |

" Dennis M. Moore

=
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PR 17105~3265

Public Meetinyg held April 29, 1%93
Cominigeiohers Prassnt:

David W. Rolka, Chairman
Joseph Rhodes, Viee-Chairman
John M..Quain

John Hanger

Application of the Borough of Mount Joy A=00110614
for approval of the ebolition of the Lumber S
Street pridgs over and above the grade of

thé tracks of Vatiossl Railrcsd Passengex

Corpopation (AAR 518 018 V) in the Borough

of Nourit Joy, Lancaster County.

"ORDER
&z wﬁ.; wm.b‘tfo T

This matter ia before us by reasen of an application filed
Datember 17, 1982 by the Borough of Mount Joy seeking Commission approval o
abslish the above-grade crossing where Lumber Street, a borough street, crosses.
aver and abova two tracks of Rational Ra;l:oad.?assenger corporatxcn (AHTRBK)
said borough, Laricaster County.
; Upon receipt of the application, a field investigation and
conference was arranged by a Commission staff engineer and held on February 10,
1993 at the site of the drossing. Representatives of Mount Joy Borough
{Borough), Mount Joy Borowgh Authority, AMTRAYX, Pennsylvania Department of
TZansportation, Lancaster County, UGI Corporatz.on, and United :{‘alephone Company -

| were in attﬁndancea

Conaolidated Rail carpcratlcn, Pennsylvania Power and,nght cempany
and Wagner Cable Company were ncti:Ez.ed of the time and place of the c¢nferemce
But did not attend. . .

The existing bridge at the subject crosaing is a fiVe-span, steel

and conerete structure Having a total length of approximately 99 feet. The

bridge spang two electrifised tracks which are ouned and operated on by AMTRAX.
Ceonsolidated Rail Corporation has trackage rights by sgreement with AMTRAK to

. oparate freight trains over ~he tracks.

The bridge superstricture supports an insulated water line owned by
Mount Joy Borough Authority and a gas line owned by UGI Corporaticn. In .

~ additien, there are overhead telephone cables, parallel to the b:xdge and

adeeggible ther:e rom, owned by United Telephone Company.

Alselh tnewct T
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‘ pue te severe detericration, the bridge was closed to all vehicular
traffic in accordance with a Commission order adopted Hay 17, 1976 under
proceeding I-00000181. According to the instant application, remeval of the

bridge is necessary to prevent its eventual collapse onto the tracks below.

At the field conference, the Borough stated that the crossing ig noe
longer necessary and proposed to abolish the crossing by removing the existing
bridge superstructure and pier bents at its initial cost and expense, leaving
the existing abutments in place to support the approach roidway embankments.

The Berough agreed to install c¢hain link fence parallel to the rear face of the
abutments, matching the existing AMTRAKR fencing adjacent to the bridge, to deter
access to the abutments, and to erect permaneént barricades on the roadway '
approaches at each end of the bridge.

Since the length of the roadway approaches from the end of the -
bridge to the nearest cross streets is very short,. advance..gigning was not

considered necessary.

The Borough also agreed to bear, at its sole cost and expense, all
¢osts incurred by AMTRAK. Accordingly, AMTRAK agreed to re-profile the alectric
traction catenaries, which are currently attached to the existing bridge, aad to
provide protactive services as required during bridge demelition.

Mount Joy Borough Authority and UGL Corporation agreed to diséonnect
and relocate their respective pipelines located in public¢ right-of-way, as
required to accomncdats tle paudest, 2o thelw own scle ¢ost and expeénse. United

Telephone Cotipany stated at the field conference that it was undecided as to
what action it would take corcerning ite overhead lines. ©On Fébruary 18, 1993,

United Telephone centacted the Commission and verbally agresd to remove and

relocate iks facilities from the crossing at its sole cost. It isg not
anticipated that the facilities of any other non-carrier public utllxty ccmgany
will be affected by the p:oposed abolition.

Because the crossing is in a residential area and has been closed
for many vears, a posted detour route will not ba necessary. The Borough will
establish and maintain any traffic controls necessary during demolition
éperationsc  In addition, ¢he Borough avers that all propésed work will be
actomplished within the Borough’s existing legal right-of-way and that it will
not be necessary to appropriate any additional raxlraad right~of-way to complets-
the project.

All of the affected parties have agreed to dccept future maintenance
fésponsibilities for their respective facilities remaining at the créssing, at
their sole cost and expense. In addition, AMTRAK agrees to maintain the- .
.proposed chain link fence installed behind the sbutments, and the Borough will
nmaintain the permanent barricades on each rdadway appxoach.

The Commission has tentatively established jurisdiction over tha
entire area atfected by construction associated with the proposed project. The
estimated cost of the project is $220,000. . -

»
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The applicant has certified that a copy of the applic¢ation has bean
sexvad oh each party in interest. None of the partiaes has advised this
Commission in writing, or the staff engineer at the field confezeénce, that it
chjects to the issuvatice of an order, prior to hearing, apg:ov;ng the
application.

Since ne objections have been filed ¢oncerning the proposed
abolition and since the Borscugh of Mount Joy agre=s to initlally bear the costs
 involved, and the non-earrier utility companies agree to relocate their
facilities located in public right-of-way at their sole cost and experise, this
Commigsion is of the opinion that an order can be issued for the abolition of
the croseing subject to f£inal allocation of those costs and expenses incurred
initially by the Borough, if requested, and we will so order.

Tha record having been certified to this Commission, we issue this
ordey pursuant.to Section 335(a) of the.Public Utility Code, 66 Pa. C.S. §335,
and find that the proposed abolition of the subject crasaing-zs nacessazy and
pfoper for the safaty of the public; THEREFORE. ‘ ~ .

IT 1S ORDERED:

1. That the instant application filed by the Borough of Heunt Joy
on December 17, 1992 be and is hereby approved.

2. That the Borough of Mouni vy, wiziuuad R3iLLSad lassenger
Corporation, Consollidated Rail Corporation, Pennsylvania Department of
Trangportation, Lancaster County, Mount Joy Borough Authority, UGI Corporation,
United Telephone Company of FA, Pennsylvania Power and Light Company and Warner
Cable Company be and are heraby made parties to this procseding.

3. That upon completion of all work ordereéd heraein, the Lormaxr
grade~geparated ‘crossging (AAR SIB 018 V) where Lumber Street crogsés above the,
grade of the tracks of National Railroad Passenger Corporation in the Bo:cugh of .
_Heunt Joy, bancastew county, be and is hereby abolished.

4. That the Borough of Mount Joy, at its initial cost and |
expense, and prior to the start of construction, prepare and submit to this
cnmmi#sxan*for-ayproval and to all parties of record for examinaticn, coaplete
detailed plans for the work proposed to be performed within the limits of this
Commiggion’s 3urxvdi=t1¢n.

S+ That the Borough of Hount Joy, at its initial cost and
expense, furnish all material and perform.all work necessary to demolish and
remove the superstructure and piers of the existing bridge at the subject
cxaaczng‘gsnerally in sccofdance with the approved-detailed plans and this
order.

6. That the Borough of Mount Joy, at its initial cost and
expense, furnish, install and maintain any temporary traffic control devices
that may be raquired to properly and safely acconmodate vehicular and pedestrian

- traffic in the vicinity of the crossing during demolitien.
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7 That National Railroad Passenger Corporation, at the sole cogt
and expenss of the Borough of Mount Joy, furnish all material and perform all
work required to alter or relocate its facilities which may be required as
ineidental to the abolition of the erossing, including altaration of the
eleckris dpactisn catenaries: furnish fonstruction engineering and inspection
services required ag a result of the abolition of the crossing: and furnish and
maintain flagmen and watchmen, when necessary, to protect railroad cperations

during the time the structure is being demolished above and adjacent to its
bracks.

- That any rzelocation of, changes in 6r removal of any adjacent
structures, equipment or other facilities of any non=carrier public utility
comipany lo¢ated within the limits of public right-of-way, within the limits of
this Cormigsion’s jurisdiction, which may be required. as incidental to tha
execution of the ¢rossing project, be made by said public utility company at its
#ble ok and expense, and in such mariner as will not interfere with the

‘abolition of Lhe crossing.

= That any relocatien of, changas in or removal of any adjacent
struetures, equipment or other facilities of any fiori~carrier public utility
ecipany lucsted bavend the limits of public right-of~way, within the limits of
this Cemmiseion’s jurisdiction, which may be required as incidental to the
execution of the crossing project, be made by said publi¢ utility company in
such manfier ag will not interfere with the abolition of the crossing.

ML That the Borough of Mount Joy, at its indtial sazt asd
expenge, furpish all mpatérial dnd perform all work necessary to éomplete the
remainder,of the project, including installation of chain link fence behind and
parallel to each sbutment for the fyll width of the highway right-of-way,
installation of adequate, permanent traffie barricades on each roadway approach

" to the former ¢réssing, and any other ancillarvy features of the project,

géneridlly in accordance with the approved plans and this order.

i1. That the Borough of Mount Joy, at least ten (10) days prior to
the start of work, notify all parties in interest of the actual date on which
work will begin.

12.  That the non-carrier public utility companies affected,hereby
cooperate with the Borocugh of Mount Joy so that the alteration or relocation of
thelr faoilities does not interfere with the abolition of the ¢ressing in
acccxﬂance,wihh £his o:der¢

13. That National Railroad Pagsenger Corporation and Congolidatad.
Raill corporatisn each cooperate with the Botough,of Hount Joy and conduct their
opegstions in the vicinity of the crossing in a safe manner and undér control
during the time the structure is being demolished.

14. That the Borough of Mount Joy cooperate with the railroad
companics so that during the abolition of the crossing, the operations and
facilities of the railroad companies uill not be endangared or unnecessarily
inpeded.

(3
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, is. That the crossing abolition project be completed in a manner
satisfactory to this Commission on or before December 31, 199¢, and ihat on or
before said date, the Boroush of Mount Joy report to this Commission the date of
actual completion of the work. ‘

16. That the Borough of Mount Joy, at itsg initial cost and
expense, pay all compensation for damages, Lf any, due to cwners of property
taken, injured or destroyed by reason of the abolition of the ecrossing in
accopdance with this order.

17. That upon completion of the abolition.of the subject crossing,
each non=carrier public utility company, at its sole cost and expense, furnizh
all material and perform all work necessary thereafter to maintain its
raspective facilities, existing or altered, located within the limits of the
project.

1B That upon completion of .the abolition of the subject crosaing,

‘National Railroad Passenger Corporation, at its sole cost and expense,. furnish

sll material and perform all work necessary thereafter to maintain: its tracks,
catenavies, wire lines and other railroad facilities at the abolished crossing,
existing or altered, and including the new chain link fence installed behind and
parallel to the abutments in accordance with this order. ' :

19. That upon camnletion of the abolition of the subject crossing;
the Borough oi ilcet Jfug, &% Lbe Jole oost and expenze, furnish all material and
perform all work necassary thereafter to maintain Lumber Street in the vicinity
of the abelished ¢rossing including the permanent traffic barriers installed in
agcordance with this order.

. 20. That .upon completion of the work lierein ordered, and upon
receipt of written request by any party hereto, this proceeding be scheduled 'for
hearing at 2.time and place assigned by this Commission, upon due notice to all
pitties, Lo receive .evidence relative to the allecation of initial costs
incurred by the Borough of Mount Joy and any other mattars relevant to this
procveading. : ‘

21 That this order, insofar as -it imposes certain costs initially
upoft the Borough of Hount Joy,.is without prejudice to said Borough’g right to
recover part or all of such costs in aceordance with any lawful agreement '
betwsen Pa?ﬁisﬂa = ) ta

BY THE COMMISSION,

, Secretary
{SEAL}

'ORDER ADOPTED: April 29, 1993

ORDER ENTERED: MAY 07 1593
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John G. Alford, Secretary | IKFg, E?G?f?)’?m DIy
- Pennsylvania Public Utility Commission :

Harrisburg, PA 17105-~3265 , o (}F%EQ%&F@}QQ‘

RE: Investigation upon the Commission’s own motion
- into the matters pertaining to the proper

service, accommodation, convenience and safety
of the traveling public using the rail-highway
crossing carrying 59th Street over and above
the grade of the tracks of National Railroad
Passenger Corporation in the city of
Philadelphia, to determine +the condition,
disposition and responsibility for maintenance
of the existing crossing structure.

I-00830373

Dear Secretary Alford:

Enclosed herewith, pleas‘e‘find the or’i‘ginal and nine copies of
the Pennsylvania Public Utility Commission Law Bureau’s Exceptions
to the Recommended Decision Of Administrative Law Judge Ky Van
Nguyen in the above-captioned matter.

Copies have been served on the parties as stated on the
attached Certificate of Service. ‘ : R

Very truly yours,

“scott H. DeBroff
Assistant Counsel

‘SHD:[ ist

Enclosures

¢c:  As per Certificate of Service
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BEFORE THE
PENNSYLVANTIA PUBLIC UTILITY COMMISSION

Investlgatlon;upon the Commission’s own
motion into the matters pertaining to
the proper service, accommodation,
Gnnvenlence and safety of the travellng
public using the rail=highway crossing
carrying 59th Street over and above the
grade of the tracks of National Railroad
Passenger Corporation in the City of
Philadelphia, to determine the condition,
disposition and responsibility for
maintenance of the existing crossing
structure.

Docket No.
1-00830373

i ES SE B BE Sk FE e &P SE SE &S

EXCEPTIONS OF THE LAW BUREAU OF THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
TO THE RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE KY VAN NGUYEN

AND NOW COMES the Law Bureau of the Pennsylvania Public
Utility Commission, by and through its counsel, Scott H. DeBroff,
and sets forth the following exception to Administrative Law Judge
{ALJ) Nguyen's Recommended Decision issued on February 3, 1994:

1. The Law Bureau takes exception to ordering Paragraph
No. 8 on Page 11 of the Recommended Decision which reads as
follows:

8. That the National Rallroad,Passenger

Corporation and the Southeastern Pennsylvania

~ Transportation Authority will cooperate fully

with each other to furnish flagmen and

watchmen, 1f necessary, to protect their

operations during the approved work.

‘The Law Bureau does not except to the ALJ’s recommendation that
AMTRAK and SEPTA cooperate th each other to furnish flagmen ahd

H w ‘j‘&‘ J,‘k - sz{;?‘
2
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watchmen to protect their‘operations aufing the approved work.

. However, in ALJ Nguyen’s Discussion section on Page 8 of the
Recommended Decision, he writes that AMTRAK and SEPTA are outside
the Commission’s jurisdiction pertaining to the allocation of costs
to public utilities under 45 U.S.C. §546(b) and §58L(c)(5). In
order to be consistent with the ALJ’s interpretation of Federal
law, the Law Bureau proposes that an additional paragraph be added
following ordering Paragraph No. 8 to reflect the current state of
the law and will read as follows: |

That the costs for any flagmen or
watchmen furnished by National Railroad
Passenger Corporation and/or the Southeastern
Pennsylvanla Transportatlon Authority to
protect their operations durlng the approved
work will be paid by the City of Philadelphia
at its sole cost and expense.

Respectfully submitted,

SAAY A

Scott H. DeBroff
Assistant Counsel

Counsel for Pennsylvania
Public Utility Commission
P.O. Box 3265
Harrisburg, PA 171053265
(717) 783«2840

DATED: February 23, 1994




CERTIFICATE OF SERVICE

I hereby certify that I am this date serving the4foregoing

document upon the persons and in the manner indicated below:

SERVICE BY FIRST CLASS MATL ADDRESSED AS FOLLOWS:

chorable Ky Van Nguyen
Administrative Law Judge
Pennsylvania Public Utility Commission
1302 Philadelphia State Office Bulldlng

Broad and Spring Garden Streets
Philadelphia, PA 19130

Stuart A. Liner, Assistant Counsel
PA Department of Transportation

521 Transportation & Safety Building
Barrisburg, PA 17120

Charles E. Mechem, Esquire
Consolidated Rail Corporation
Twe Comnnerce Sguare

2001 Market Street
Philadelphia, PA 19101-1416

Southeastern Pennsylvania
Transportation Authority
7th Floor

714 Market Street
Philadelphia, PA 19106-2385
Rudolph A. Chilleml, Esquire
2301 Market Street
Philadelphia, PA 19101-8699

Dennis M. Moore, Esquire :
National Railroad Passenger Corporation
60 Massachusetts Avenue, NE

Washington, D.C. 20002
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Gerald T. Clark, Esquire
Senior Attorney

City of Philadelphia

8th Floor = 1600 Arch Street
Philadelphia, PA 19103-1628

Scott H. DeBroff 7
Assistant Counsel

Counsel for Pennsylvania
Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105=3265
(717) 783=2840

DATED:  February 23, 1994




i @ “LAW DEPARTMENT

. A NI OO PLIIYL A ' EIRTY ; 1600 Arch Street

ol 4 CITY OF PHILADELPHIA - Philadelphia, Pa. 19103*2()81
Joseph A. Dworetzky
Acting City Solicitor

- Gerald T. Clark
Senior Attorney
(215) 686-7692

March 3, 1994

John G¢. Alford, SBecretary
pa public Utility Commission
P.0. Box 3265

Harrisburg, PA 17105-3265

Re: 59th Street over AMTRAK
PUC Docket I-~-00830373

Dear Secretary Alford:

: Enclosed pleagse find the ormglnal ana nine {9} copies of the
City of Phxla&elphma's Reply Exceptions 1n,the above captloned case.

As of the date of thisg letter, I have mailed two copies of this |

dotcunent to &ach personkllsted on the attached Certlﬁlcatlon of

Servzce.

Respectfully,

-

AL mww“ >
*'Gerald . Clarkl
Senior Attorney
City of Philadelphia
(215) 686-7692 :

eTC/Ew

entlosure

ge: All persong on the Certification of Service
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‘ BEFORE THE -
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In Re: ;
Investigation upon the Commission’s own :
motion into the matters pertaining to the -
proper service, accommodation, convenience s PUC
and safety of the traveling public using : DOCKET
the rail - highway crossing carrying 59th :
Street over and above the grade of the : I-830373
tracks of National Railroad Passenger ‘ : TR T
Corporation in the City of Philadelphia : WML D
to determine the condition, disposition :
and responsibility for maintenance of the :
existing crossing structure. s

SEGRL
Pulbilic Uty 1
REPLY EXCEPTIONS OF THE »
CITY OF PHILADELPHIA _ .
The City of Philadelphia files these Reply Exceptions to the
Exceptions to the Recommended Decision by SEPTA, the PUC Law
Bureau, PECO Energy Comparny and AMTRBK.

_ The City of Philadelphia’s Reply Exceptions to each of the
above is listed below.

I.

~ SEPTA has filed an Exception to Ordering Paragraph 8 of the
Recommended Decision. If SEPTA, through the purchase of one of
AMTRAK'S tracks or a portion of railroad right-of-way also
purchased or became obligated for a portion of AMTRAK duty to
maintain this bridge, then there is no need to reguire the City of
Philadelphia to reimburse SEPTA any of its costs. BAs set forth in
the City’s FExceptions, all costs associated with work on this
project mus: be paid for by AMTRAK as the owner of the bridge. If
SEPTA has become a partial owner of the bridge, then it must also
bear a proportional share of the railroad costs and maintenance
costs with AMTRAK. : :

SEPTA’'s Exception must be denied.
S OCKETE] - DOCUMENT
L i ~ FQLDER

MAR 17 1994




The PUC Law Bureau has filed an Exception to Ordering
Paragraph 8 of the Recommended Decision.

: This is an Exception to the same Ordering Paragraph that is
discussed above and below (Part IV). The Law Bureau’s proposed
additional paragraph must be rejected. As set forth in the City’s
Brief (filed in 1985) the record, and the current law, AMTRAK is
the owner of this bridge. The citation to 45 U.S.C. §546 (b) and
§581 (¢) {5) are not relevant to the owner of a structure being
responsible for the costs of maintaining their property. If SEPTA
and AMTRAK rniow both have an ownership interest in this bridge then
both railroads should be responsible for these costs. If AMTRAK
has retained full ownership with respect to SEPTA, then AMTRAK
should bear all costs including those of SEPTA

IIT. PECO

PECO has filed an Exception to Ordering Paragraph 9 of the
Recomrended Decision. This Exception must be rejected. If any
work on the expansion dams or the sidewalk has an affect on PECO
facilities, then the Commission has the right to require the
ntility to do whatever is necessary to alter or protect its
Cfacilities at its sole cost and expense. At the hearing, PECO was
unaware of any impact expansion dam.repamrs would have on its
facilities. When the two expansion dams were replaced in 1985,
‘there was no impact on PECO facilities and there is no reason to
believe that there will be any impact on electric facilities when
the remaining three expansion dams are replaced. There is no need
ko allocate non existent PECO costs on an initial basis.
Furthermore, if any party other than the flxed.utlllﬁy is to bear
these costs, then the railroads are the appropriate parties.

: Orderlng Paragraph 9 of the Recommended DeC151on should not
be altéred.

IV; AR

AMTRAK has filed a number of Exceptions to portions of the
Recommended Decision. In the latest hearing on July 1, 1993,
 AMTRAK chose not to participate. The fact that responses to the
Questxons and Procedures of the Commission were sent to
participants doesg not mean that AMTRAK is a participant or that the
responses became part of the record. The attempt by AMTRAK to use
the Exception process to have evidence made part of the record is
contrary to 52 PA Code §5.533. ;
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A reading of the hearing transcript from June 18, 1985 (the
last hearing in which AMTRAK participated) and the Recommended
Decision of the late Administrative Law Judge Joseph Klovlsorn
makes it abundantly clear that AMTRAK never performed the :
inspection required by the Commission. See page 65 of the June
18,1985 transcript where AMIRAK’s witness stated the railroad did
not do an analysis of the bridge which the Commission ordered it to

- do.

. AMTRAK’s Exception 1 must be denied because it is untrue
based on the complete 1l0-year record of this proceeding.

AMTRAK Exception 2 must be denied. The alleged costs of
$4016.74 incurred by AMTRAK prior to 1984 were previously '
considered by the Commission during the June 18, 1985 hearing. The
September 5, 1985 Recommended Decision clearly states that AMIRAK'S
alleged costs are not being allocated to any other party and that

the railroad must bear these costs..

The Commission adopted the Recommended Decision on October
31, 1985. No further legal appeal was filed by any party. It is
well beyond the applicable statute of limitation to raise this
issue again by way of Exceptions to the current Recommended
Decision. FPurthermore, by failing to participate in the hearing,
AMTRAK has waived the right to reopen the deposition of this
matter. 52 PA Code §5.245. o

AMTRAK Exception 2 must be denied.

0

AMTRAK Exception 3 is an inaccurate statement. The complete
‘record in this proceeding clearly shows that the highway bridge is
owned by AMTRAK and or SEPTA as the successors in interest to the
Pernsylvania Railroad. No court has ever declared that separated
grade crossings are of no benefit to the railroad. In this case
the Administrative Law Judge is clearly within his right to state
an opinion that AMTRAR, SEPTA and the City receive a benefit from
this separated grade crossing. It is inappropriate for AMTRAK to

attempt to limit the Commission’s expression of its opinion.
AMTRACK Exception 3 must be denied.
AMTRAK’S Exception 4 is inaccurate. AMTRAK did participate

in previous hearings. There is absolutely no dispute that AMTRAK
did not appear or participate in the July 1, 1993 hearing.




Clrculatlng'propased testimony to participants is not partlc1patlon
1n.the hearing process. :

No legislative Act nor any Court ruling states that the
Commission lacks jurisdiction over AMTRAK, To be a participant,
CAMTRAK nmust appear at Commission hearings. The c¢irculated
statement of AMTRAK was quite properly not admitted into the record
of this proceeding at the July 1, 1993 hearing. The AMTRAK
statement does 1ot become part of the record merely because it
inproperly attached to AMTRAK’S Exceptlons.

AMTRAK Exception 4 must be denied.

&

AMTRAK Exception 5 is an Exception‘td ordering paragraph 8 of

the Recommended Decision. Both, the PUC Law Bureau and SEPTA, have

filed an Exception to the same ordering paragraph The City of
Philadelphia’s position on AMTRAK’S Exception is the same as set
forth above. AMTRAK and or SEPTA, as the current owners of this
bridge, are responsible for all costs to maintain the structure
owned by the railroad(s). ©Nothing in any federal case permits the
owner of property to be relieved of the costs for maintaining their

. property.

B If AMTRAK and SEPTA have a binding agreement between
theirselves whereby these costs are allocated or shared, the
agreement should be made part of the record.

AMTRAK’s referernce to prior Comm1351on Orders on;other
“projects lists only one proaect within the City of Philadelphia.

In the Diamond Street bridge over AMIRAK (PUC Docket A-00109326)
the City and the railroad entered into a binding reimbursement
agreement. It is this reimbursement agreement that is reflected in
' the Commission’s Order.

AMTRAK's Exception 5 must be denied or the railroad costs

‘st be allocated to the owner of the brldge {which 1s BMTRAK and
oY SEPTA) .

AMTRAK Exception 6 alleges that there is no provision within
the Recommended Decision to cover any alleged alterations to AMTRAK
facilities. No such provision could be included in the Recommended
Decision or any decision by the Commission because there is nothing
on the record to support such a conclusion.



Circulating proposed testimony to participants is not participation
in the hearing process.

No legislative Act nor any Court ruling states that the
Commission lacks jurisdiction over AMPRAK. To be a participant,
AMTRBK must appear at Commission hearings. The circulated
statement of AMTRAK was quite properly not admitted into the record
of this proceeding at the July 1, 1993 hearing. The AMTRAK
statement does not become part of the record merely because it
improperly attached to AMTRAK’s Exceptions.

AMTRAK Exception 4 must be denied.
AMTRAK Exception 5

AMTRAK Exception 5 is an BException to Orderlng paragraph 8 of
the Recommended Decision. Both, the PUC Law Bureau and SEPTA, have
filed an Exceptmon,to the same ordering paragraph. The City of
Philadelphia’s position on AMTRAK’S Exception is the same as set
forth above. AMIRAK and or SEPTA, as the current owners of this
bridge, are responsible for all costs to maintain the structure
owned by the railroad(s). Nothing in any federal case»permlts the
owner of property to be relieved of the costs for maintaining theixr
property.

; If AMTRAK and SEPTA have a binding agreement between
theirselves whereby these costs are allocated or shared, the
‘agreement should be made part of the record.

AMTRAK’s reference to prlor Commission Orders on other
projects lists only one project within the City of Philadelphia.
In the Diamond Street bridge over AMIRAK (PUC Docket A-~00109326)
the City and ﬁhe railroad entered into a binding reimbursement
agreement. It is this reimbursement agreement that is reflected in
the Q@mmm391on's Order. ,

: AMERAK s Exaeptlon.s must be denied or the ‘railroad costs
- must be ?llacated to the owner of the brldge (which is AMTRAK and
or SEPTA

AMTRAK mxceptlon 6 alleges that there is no provision within
the Recommended Decision to cover any~alleged‘alteratlons to AMTRAK
faémlmtmes. No such provision could be included in the Recommended
Decision or any decision by the Commission because there is nothing
on the record to support such a conclusion. ;




It was solely AMTREK’s decision to not participate in the
July 1, 1893 hearing. A review of the record from this hearing
ﬁiearly-shaws that not one participant raised the issue AMTRAK sets
forth in this Exception and as such there is no evidence to support
AMTRAK' g position.

; if AﬁﬁRﬁK wants to raise this type of issue, it must
participate in the hearing. AMTRAK’ S attempt to submit eviderice
through the Exception process is unauthorized under Pennsylvania
law and a violation of the due process of every party that did
participate in the hearing.

- AMTRAK’S Exception & must be denied because there is no
evidence on the record to support the allegatmon contained therein.

: - AMTRAK Bxception 7 alleges that there is no provision to
reimburse AMTRAK costs incurred in 1984. ‘This issue of allocating
AMTRAK's 1984 cost was the subject of a hearing on June 18, 1985.
K Recommended Decision and a Commission Decision in 1985 denied
AMTRAK's request. There was no appeal from the 1985 Commission
Order. The Order is now final.

No party, including AMTRAK Has the right to litigate issues
ad infinitum. Furthermore, there is not one shred of evidence to
support AMIRAK’s claim for reimbursement. AMYRAK did not appear at
the July 1, 1993 hearing and therefore, there is noth;ng in the
record of proceeding which can justify AMTRAK’s pogition.

For the reasons set forth in these Reply Exaeptlon, AMTRAK’ s
Bxception 7 must be denied.

WHEREFORE, the City of Philadelphia resgpectfully requests
that all the BExceptions by SEPTA, the PUC Law Bureau, PRECO and
AMTRAK be denied.

Raspectfulxy,

f“iﬁyfxf ?fff//%ﬁ"ff*
R L /

Gerald T. Clark
Senior Attorney
City of philadelphia
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Washington, D.C. 20002
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