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PENNSYLVANIA PUBLIC UTILITY COMMISSION

B.O. BDX 3265, HARRISBURG, Pa. 17120
‘September 26, 1985 = 1718

N REPLY PLEASE
REFER TO OUR FILE

1-830373

e

TO ALL PARTIES

PSS e

it iierimdp it

- Investigation upon the Commission's own motion into the matters
pertaining to the proper service, accommodatlon, convenlence

and safety of the traveling public using the rail-highway cross=
ing ﬁarrylnq 59th Street over and above the grade of the tracks

of National Railroad Passenger Corporation in the city of Phila~-
delphia, to determine the condition, dlSpOSlthD and responsmbllLty
for maintenance of the existing crossing structure.

TO WHOM IT MAY CONCERN:

Enclosed is a vopy of the Recommended Decision prepared by Adminis=
trative Law Judge Joseph J. Klovekorn. :

, ' An,orlglnal and nine (9) copies of signed exceptions to the decision,
if any, MUST BE SERVED ON THE SECRETARY OF THE COMMISSION IN ROOM B=18, NORTH
OFFICE BUILDING, NORTH STIREET AND COMMONWEALTH AVENUE, HARRISBURG, 'PA OR MAILED

T0 P.0. BOX 3265, HARRISBURG, PA 17120 and a copy served on each party of
record within 15 days of the date of this letter. The signed exceptions will
be deemed filed on the date actually received by the Secretary of the Commission
or on the date the exceptions are depesited in the mail as shown on U.S.

Postal Service Form 3817 certificate of mailing attached to the cover of the
original document (52 Pa. Code §1.11(a)).

Replies to exceptions, if any, must be served on the Secretary of
the Commission, in the manner described above, within 10 days of the date that
the exceptions are due.

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and
3,535, particularly the 40 page limit for exceptions and the 25 page limit for
replies to exceptions. Exceptions should be clearly labeled as "EXCEPTIONS OF
{name of party) -~ (protestant, complainant, staff, etc.)".

Any reference to specific sections of the Administrative Law Judge's
Recommended Decision shall 1nc1ude the page numbetr(s) of the cited section of
the Decision.

All timely filed exceptions and replies thereto will be attached to
the decision for consideration at Public Meeting. ZLate filed exceptions and
‘late filed replies will not be attached. -
cet ALJ Klovekorn/Office of ALJ/Bureau of S&C/Law Bureau/Mr. Bramson/OSA/Chairman/

Very truly yours, ) Commnissioners
ﬁ%giosures, ‘ .élﬁéédzﬁk A?’<7;;bﬂzéf
Certified Mail Willlam H. Smith :
Receipt Requested Chief Administrative Law Judge

 SIMILAR LETTER LIST ATTACHED.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILLTY COMMISSION

Investigation upon the Commission's awn 3

motion inte the matters pertaining to the s

proper service, accommodation, convenience ¢

and safety of the traveling public using : bDocket Number

the rail=highway crossing carrying 59th H

Street over and above the grade of the : I1-830373

tracks of National Railroad Passenger H

Corporation in the city of Philadelphia, 3

to determine the condition, disposition : ]

and responsibility for maintenance of the 2 )

existing crossing structure : -
SEP2 71885

REGOMMENDED DECISION

‘W’m&&%mzw; I

Before ’
Joseph J. Klovekorn
Administrative Law Judge

HISTORY OF PROCEEDINGS

On Tebruary 22, 1983, the City of Philadelphia (City) notified the
Pennsylvania Public Utility Commission (Commission) that the expansion dams
on the 59th Street Bridge were in a state of disrepair. By Emergency Order
dated February 25, 1983, at Docket No. M-830338, the Commission directed the
City to repair the expansion dams at its initial costik The repairs were com-
pleted in March 1983.

| On April 29, 1983, the Commission instituted this investigation to’
determine the current condition and future dispostion of the crossing and to
agsign future maintenance responsibilities to the parties, there being no
gfitr Conmission orders doing go. The City, National Railroad Passenger Cor-

poration (Amtrak), Consolidated Rail Corporation (Consail) and Pennsylvania
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Department 6f Trangportation (Department) were made parties to the investiga-~
tion. Commission Trial Staff (Staff) subsequently entered an appearance to
participate in this proceeding.

| The City notified the Commission on June 29, 1983, that additional
repaité were vequired to the expansion dams. On that same date, the Commis-
sion issued an Emergency Order under this docket number which again directed
the City to perform additional repairs to the expansign dams at its initial
‘ﬁeét. This work was performed in July 1983.

Hearing in this matter was held August 18, 1983 in Philadelphia
before the undersigned Administratiée Law Judge in which testimany;and exhi=
bits were received pertaining:to the current condition of thg croésing,
whether any repairs are~necessary,‘the assignment of>ma;nteﬁancérrespcnéibila
ities and the allocation of costs expended by thé parﬁies in complying with
the emergéncy»nr&ers.

; By ordaﬁ'entered May 1, 1984, the Commission adopte& ﬁy-ﬁecision of
March 1, 1984 and directed Amtrak to perform an in-depth inspection of the
bridge and to submit a report to the Commission and all'partiés of record

detailing the extent of any deterioration; a recommendation of the overall

load carrying capacity of the bridge; and an estimate of costs to rehabilitate

thé bridge to enable it to safely carry HS-20 load. The City was ordered to
: régiaeé thabexpansi@n dams of the bridge.

- The Commission also directed that upon completion of the in-depth
ingpection aﬁd report and replacement of the expansion dams, a further hearing
he}held to receive comments on the report and assignment of mainéenance and
coste associated with all work performed'cn the subject bridge.

The subject reporﬁ was filed with the Commission on March 12, 1985.

A hearing was held on June 18, 1985 for the purposes described in the
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féommissicn‘s May 1, 1984 Order as well as final‘a110cation of future mainten-
ance énbthe subject bri&ge" At thét hearing, the City, Amtrak, Conrail, the
Department, Southeastern Pennsylvania Transportation Authority (SEPTA) and'

Staff ﬁarticipated. A transcript of 95 pages was adduced and thirteen exhi~

bits were introduced into evidence. No briefs were filed.

SUMMARY OF TESTIMONY

J. Rachel Williams

Ms. Williams’i§ a éonstructionjengineer with the City's Streets
Depaftment. She was responsible for the work that waé performed by the City
and City contractor on the subject bridge (Tr. 52). She was also responsible
for the emergency work done on the bridge in 1983. She testified that the
Ciry conﬁractéd;with Belbold Construction Company for the replacement of two
expansion dams on the bridge - the one at the south pier and the one at the
ﬁmrth,abutment. Three other expansion dams‘réquired no work (Tr. 54). She
examined the two failed expansidn dams and determined that moisture had
gctten’into the area adjacent to the dams because the bituminous surface and
the concrete were in very poor condition. Salt also\gotyintc the area causing
_corrosion of the steel. 1In addition, wear caused by the traffic on the bridge
caused the dams to fail., She stated. that the wearing surface of the bridge is
bituminous with concrete below that. When it detefiorates,‘it fbrms a perme-
able éurface through which water infiltrates. When the old dams were removed,
she iﬁspected'the bridge deck and observed that the concrete was crumbled in
gome areas (Tr. 56). It wds in fair to poor condition. She stated that it
wag nbt economical to repair only the bituminous wéaring surface. The deteri=
orated concrete should be repaired and restored. There were also pot holes on

the bridge deck (Tr. 57).
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S She stated that the salt would have come from city deicing opera—
tions (Tr. 59). |
| Also introduced were various City' exhibits deftaili':ng’ City expénses:
Exhibit 2 was for work performed,in,March.1983 amoﬁnting to
$11,168.49.
. Exhibit 3 was for éxpenses,incurred in July 1983 amouhting to
$3,911.62. |
Exhibit 11 was for work performed for the City by Belbold Construc-
Ction Company amounting to $102,024.60.
|  BExhibit 12 was for work performed by the City from May 1984 through
- January 1985 totalling $16,373.54. |
Eghibit 13 was for City expenses for April 2, 19845 April 3, 1984
ék and June 9, 1984 amounting to $2,625.88. |
: ) ; Exﬁibit 14 was for expenses incurred by the City's Highway Mainten-
‘ ance District totalling $2,196.54, |
| Exhibit 15 was for work performed by the Streets Department in
Oatober 1983, March 1984, April 1984 and January 1985 totalling $2,332.53.
| Exhibit 16 was for work performed by the Traffic Engineering Section

of the Streets Department totalling $880.86.

Exhibit 17 was for work performed by the Water Department totalling
$128. | |
The total amount for all expenses incurred by the City is $141,642.06

(1. 50).

Richard H. Gooper
| Mr. Cooper is Engineer of Public Projects for Amtrak's Engiﬁeering

Design Section., He testified that Amtrak made a detailed inspection of the
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underside of the bridge on October 9,~i984‘ It consisted of a close,visual'
inspection of the bridge's superstructure. The gunite encasement waé checked
for soundness and the encased beams weré checked for deterioration. Amtrak
did not remove entirely any encasement from arcund any of the floor beams to
determine‘actual deteriorétion of the beanms (Tr.ksa)i
Amtrak did not do an analysis of the bridge. Acecording to Amtrak,
thebbriaga was designed to carry a live load of a 40-ton truck, a 100~pound
per square foot live load. The bridge also had two trolley tracks which were
designed to carry trolleys that wéighed 600 poun&s per Linear foot. Amtrak
believed that this compares' favorably with the type of loading that the bridge
would be aesigned for today (Tr. 65). Amtrak believes that the'Bridge could
carry the present day live load that would be applied to the bridge. As a
result, it d'd not perform a numerical rating analysis~of the bridge,
,Amtrak recommends a rating analysis that would show whether the
bridge is capable ef sustaining the present day live load based on engineer-
- ing assumptions (Tt. 66).
He stated that at the time of the inspection Amtrak was not properly
,:équi@ped to remove the gunite which encased the steel on the bridge.
E He stated that Amtrak believes that the bridge is in fair to good
condition and is not in immediate need of any major repairé. AmtrakLWill'ndt
agree to do any of the work needed td repair the bridge or bear aﬁy of the
costs involved (Tr. 68). In a late filed exhibit, Amtrak stated that it has
incurred $4,016.74 in complying with the Commission's May 1984 Order (Amtrak
Exhibit B). |
| Amtrak does not agree to bear any portion df the costs expended to

date or aay future costs of maintenance of the structure. It does not agree
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or disapree at this time to partic:‘ipate in the cost of constructing an improve~
ment at this loeation.

On cross=examination, he stated that three persons were in#olved in
‘the inspection and it was performed over the period of one day (Tr. 69). He

 stated that he did not notify the PUC that Amtrak was unable to comply with the

CommissiOn‘s‘directive to petform a rating anal&sis (Tr. 71) . He did not know
whethe§ €he live loads noted'on the piané for the'bfiége were simultaneous live
loads. Amtrak observed the main girders of the bridge but the floor beams
could not be observed. He did no analysis of the deck condition of the bridge.
He stated that he saw no trolley tracks on the bridge (Tr. 76)i He
kfhas no information indicating that trolleys ever operated on the bridge (Tr. 77).
He stated that it would take 10 to 15 wofking days to perfdrm an anal=
'ysis based~ﬁn;engineering assumptions and come up with a rating for the bridge.
It would cost a few thousand dqllars {(Tr. 79). A detailed;ihSpectibn would take
Llongexr and cost between $20,000-$30,000. Amtrak bélieves that the bridge is now
capable of carrying maximum legal loads (Tr. 80).
Amtrak does not believe any work is required on the bridge A; this
wg;gg (Ir. 81). Inspections should be performed annually or, at least, every
two years (Tr. 81).
He stated that Amtrak neither owns nor is responsible for méintaining
the overhead highway bridges. He apreed, however, that a grade separated crosg=
"ing is much safer for both railroad and highway users (Tf. 83).
Amtrak would be willing to share the cost with the City of these

inspections (Tr. 85).

- Robert Washbutrn

Mr. Washburn is a bridge engineer with the Streets Department of the

City. He stated that Amtrak's report fails to include an engineering analysis
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andkprovides5n0vreQOmmendations for required work necesséry éo rehabilitate the
strﬁeture in‘drder to permit it to carr¥ H§§?0‘1qads.orw§ 36-tonktrﬁck (Tr. 91).
He has seen 40 ton trucks using the bridge. He does not agree that the bridge
can contisue to safely carry all vehicles now using the bridge (Tr. 92). He
stated“that it would take between seven and tenfwarking &ays to do an engineer—
ing analysis (Tr. 93). |

He estimates the life of a highway overpass bridge to be approxi-
mately 70 to 75 years. This would make the life ekpectancy of the subjeét
‘bridge approximately 15 years (Tr. 94)Q

‘He stated that the City does not agtée to assume any costs associated
with the maintenance, réhabilitatidn~or replacement of the strﬁcture (Tr. 100).

If the structure is in need of major rehabilitaﬁion ot replacement,
thé‘ﬁity believes Amtrak should perform all wcrk ﬁecessary‘at its cost (Tr‘ 103).
The City does not agree to bear the costs it already incurred to replace the
expansion dams. The City wants the Commissian to order Amtrak to coaply fully
with the May x984 Qrder and to direct Amtrak to reimburse the'éity for the |
- monies already expended on the bridge ($141,642.06) (Tr. 104). It also wants
Amtrak to be responsible for the maintenance, repair, rehabilitation or replace=
ment of the eatire structure. The City will agreé to be responsible for the
mainﬁenaﬁce‘of-éhe approaches to the bridge (Tr. 105). |

On cross-examination, he stated that the abbreviated form of analysis
proposed in Mr. Cooper's testimony would‘generaily be satisfactory tckthe City.
The City would not agree to perform such an analysis at its initial coéty(Tr“
115).

Speaking as an engineer, he stated that there appears tG be nuch

¢orrosion in the bottom flanges of the £loor beams.  He would remove all of
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the loose or poorly sounding encasements from the area of the bottom flanges of

‘the beams to lessen the dead weight. He would expose the bottom 6f the steel

to see how corroded it is and to reduce the moisture level. He would then paint

all the exposed areas of the steel (Tr. 119). He would not recommend any new

bituminous materials be placed on the deck. He would put on a new concrete deck
(ﬁr( 120). He believes the bridge will last less than 15 years (Tr. 121). He
believes the bridge should be inspected every six gonths (Tr; 123).

ﬁe stated that a 40 ton limit refetrs to two 40 ton trucks coming froﬁk

@ppésite directions (Tr. 125).

Brian G. Woodburn

Me. qudbufn is project engineer for SEPTA (Tr. 129). He stated that
no trolley rail was ever installed on the bridge although the bridge was desﬁgned
to accommodate it (Tr. 130). SEPTA does not agree to do any work or bear any

costs for repair, rehabilitation or maintenance, past or future, on the bridge.

Stafford C. Walker

Mr. Walker is a principal engineer for Conrail. Conrail generally
agrees with the conclusions in Amtrak's report (Tr. 133). Conrail does not

agree to bear any costs involved with the bridge or perform any further main~

tenance (Tr. 134). He stated that a-rating analysis would be helpful and that

Conrail has the capability to do the work involved. He stated that the deck

is part of the bridge's superstructure and that the expansion dams alsg atg

part of the superstructure (Tr. 136).

David C. Hart

Mr. Hart is a civil engineer with the Public Utility Commission (Tt.

137). He stated that an engineering analysis should be performed on the
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structure at this time to determiné the overall load carrying capacity. He

staﬁed that this analysis should be a combination of an "assumed" analysis,

where certein assumptions are made, and the more tradxtlonal detailed analysis.
Such an approach would be feasible in his opiajon. Based on his inspection of
the bridge,‘he,&oes not believe that any additional repairs are necessary at |
this time (Tr. 139). He does not believe that the bridge should be posted for
less than the legal load limit at this time. Insgections‘shoul& be done on an

annual basis (Tr. 140).

FINDINGS OF FACT

1. By Order entered May 1, 1984 in this proceeding, Amtrak was

directed to perform an fn~depth inspection of the bridge carrying 59th Street

 over and above Amtrak's tracks in the City of Philadelphia. That report was

submmtted March 12, 1985 (imtrak Exhibit A)

2. Pursuant to the Commission's dlrectlves in this proceedlng, the
City of Philadelphia has spent $141,642.06 for emergency repairs and replace-
ment of two expansion dams on this bridge (Tr. 50; City Exhibits 2, 3, 11, 12,
13, 14, 15, 16, 17). | T

3. The two failed expansion dams were located at the south pier and
the north abutment of the bridge (Tr. 53). The dams failed because of traffic
on the‘bridge and because moisture and salt had gotten into the area surrourding
the dams (Tr. 55).

4. Contrary to the Commisson*s Oider,’Amtfak did not do an engineer-

ing analysis of the existing structural members of the bridge to determine the

‘load carrying capacity of the bridge (Tr. 64~65).

5.  The original bridge plans indicate that the bridge wésrdesigneﬁ

to carry a live load of a 40-ton truck. The bridge designs also indicated
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that it was to have two trolley»tracks, designed to catrry trolleys that #eighed

600 pounds per linear foot (Tr. 65).

6. Amtrak has expended $4,016.74 in complying w1th the CommlSSlon 5

Order here (Amtrak BExhibit B).

7. No trolley rail was ever installed on the subject bridge (Tr. 129).

DISCUSSION

This proceeding involves the bridge carrying $9th Street over the

track of Amtrak in the City of Philadelphia. The bridge has four spans with a
‘total length of 309 feet. The roadway on the bridge is 52 feet wide between

curbs. The bridge was built in 1927 by the Pennsylvania Railroad and presently

spans over 12 tracks; five tracks are active of which three have energized
catenary and the remaining seven tracks are inactive.

fince the Commission's last order in this proceeding, the five expan-

sion dams on the bridge have been inspected. Two expansion dams, one at the

north abutment and the other at the south pier; have been replaced. The dig-

- repair of the expansion dams is what precipitated this investigation. However,

we are no closer to determining the extent of deterioration of the strﬁcture,
its present overall load carrying capacity; or. any necessary repairs required
to allow the bridge to safely carry maximum legal loads. As stated in our
last Decision and the Commission's Order in this proceeding, we are concerned
about the structural capacity of thisnhridge. This bridge is over 58 years
old. It has not had a structural amalysis performed since it was constructed.
Such an engineering analysis must be done at this time to insure the safety of
the trévelling public as well as the operating railroad below. The‘Commis—

sion's order of April 26, 1984 directed such an analysis be performed. We

'agaln will recommend that a structural analysis be performed and caution Amtrdk

‘chat non—compllanceAW1ll not be tolerated by this Commission.

~ 10 -
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Amtyak's witness Mr. Cooper suggests that the analysis békdone using
good engineering assumptions with little or no field measurements. Staff’é
witnéés Mr. Hart suggests that something less’than a detailed field inspection
using good engineering assumptions would be satisfactory. The City's witness
Mr. Washburn agrees that a combination of field inspection and engineering
assumption would be acceptable. The methodology to be uséd for the engineering
an&lysis shall use a random sampling of all types of beams, i.e. girder, floor
beams, and stringers. Those beams with loose, spalling, or missing encasement
can be utilized as samples, but to gét a true and accurate assessmernt might
require the removal of some of the encasement from the beams. Based on these
field measurements, a good engineering assumption can be made as ﬁo the size
and condition of all of the components of the structure.

The engineering analysis of the structure shall also include an eval-
uvation of the concrete deck:. The deck shall be evaluated as to its structural
capacity as well as salt concentration. The bridge piers, abutments and bear—
ings shall élge be inspected and evaluated with an eye toward recommendation .
for maintenance or repair work, if necessary. |

| Upon completion of its field measurements. and engineeringkanalysis,
Amtrak shall prepare a detailed report of its inspection and evaluation. Said
report shall include recommandation as to any rehabilitation required, esti~

mates of cost for rehabilitation, and load carrying capacity of the bridge.

~ Upon receipt of such report, further hearing will be held.

We will also direct that Amtrak, until further order by’this Cotnmtg-
sion, perform an annual inspection of said bridge and provide this Commission
with the results of its inspection.

Oné other item can be resolved at this time. The City of Phiiadelphia

has performed work and incurred cost in accordance with the prior Commission




orders in this proceeding. We see no reason why these costs cannot be assessed
n§0ﬁ the parties at this time. City of Philadelphia has performed emergency
tempdrary repairs and petrmanent replacement to two expansion dams. The cost
fcf'this work was $141,642,06. Based on our evaluation, equity of the situa-
 ‘tiQn and benefits derived bykthe,parties és more fully described in prior deci-
siong in this prcceéding, we are of the opinion that the City of Philadelphixu
and Amtrak should share ééually in this cost, i.e., 50% to each party. The '
Ciﬁy has argued and probably will continue to put forth its positiOn that
Amtrak is totally responsible for the cost based onkagreements between the City
and Pennsylvania Railroad. AmtrakkdiSputes these agreements. These agreements
are not relevant to the Commission's function_in allocating costs in the fiist
“instance. . The Commission shall allocate cost afterkwéighing all relévant
factors and not on the basis of any private agreement. The parties may take
ﬁhéir‘dispﬁtesyconcerningﬂthOSQ'agreements to athet,~more appropriate forums
for their resolution. |

Amtrak has incurred costs associated with preparatioﬁ of its engi-
'heering report. We will not allocate this cost at this time;But will wait

until Amtrak has completed the above requested analysis and'xeport‘

CONCLUSIONS OF LAW

1. - The Commission has-jurisdictiou o&er the subject matter and the
parties to this proceeding.

2. Under the provisions of Sections 2702 and 2704 of the Public
: Ui:ili.ty Code (66 Pa. C.S.A. §§2702, 2704), the Cdmmissxion hag (1) the authority
over all concerned parties involved in any railroad-highway crossing; (2) the
authority to preScribe the mammer in which a crossing can be constructued, re-

ecnstructed or altered; (3) the authority to assign the work of alteration of

12 -
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the erossging; (4} the authority to determine the allocation of the‘costs for
the alteration of the Crbssiﬁg; and (5) the authority to assign maintenance.
3. The Commission has the authority as may be necessary to protect
the public interest, safety and conmvenience.
| 4, The Commission has the authority to assess costs upon‘the cotn-
cerned publi§ utilities, municipal corporation or the Commonwealth of Pennsyl-

vania, as it shall determine.

RECOMMENDATION

THEREFORE

IT IS RECOMMENDED:

1. That National Railroad Passenger Corporation, at its initial
cost and expense, within one month from the date of service of the Commission's
order, perform a detailed inspection utilizing the methodology and extent of
investigation as described in the discussion portion of the Recommended Deci-
gion, of the bridge carrying 59th Street over and szbove the tracks of National
Railroad Passenger Corporation in the City of Philadelphia.

7. ‘That National Railroad Passenger Corporation, at its initdal
cost and expense, within 2 months from the date of service of the Commission's
Qrder, prepare and submit to this Commigsion and to all parties of record for
review; a detailed report of its inspection performned inm accordance with this
order. Said report to include but not be Iimited to the following:

‘A.  The extent and effect of any deterioration, if

~ noted, and the extent of corrective work, if
needed, estimated cost, and counstruction time
to complete the said work.

B. An engineering analysis of the existing structural

members of the bridge to determine the load carry-
ing capacity of the members and a recommendation

as to the overall load carrying capacity of the
bridge. ‘ '
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C.  Specific recommendation as to work required, esti-

‘ mated cost, and comstruction time to rehabilitate
the bridge to enable it to safely carty maximum
legal loads and/or appropriate loads based on the
engineering analysis of the overall load carrying
capacity.

3. "J:haﬁ National Railroad Passenger Corporation, pay to City of
Philadelphia a sum or sums of money equal to $70,821.03 as its share of the
cost of the work performed by the City in accordance with the orders of this
Compission issued in this proceeding.

%4,  That City of Philadelphia bear the remaining 50% of the costs
incurred by it in furnishing materdial and performing work in accordance with
the orders of this Commission issued in t‘x‘iis proceeding. |

5. That National Railroad Passenger Corporation, until further
| order of this Commission, perform an annual inspection of the bridge carrying
| 59th Strest over and above its tracks in the 'City of Philadelphis, and 'pmvide
this Commission with the results of its inspection.

6. That the previous orders of the Commission in this proceeding
that are vot incongistent with this order rémaiu in full force and effect.

7. That upon completion of the inspection and engineering report.,
La fuﬂ:her hearing be held to receive comments on said report, and resolve any

other matter relevant to this proceeding.

Jfaﬂg S-S

JOSEFH A+ KLOVERORN
Administrative Law Judge




‘ LAW DEPARTMENT
15th Eloor, Municipal Servicss Building:
" Philadelphis, Pa. 19102-1602

RECEIVED
~G¢t¢ber 11, 1985
0Cii.
SECRE? 3 e

Public Utlltty ﬁumxnafs:on

Jerry Rich, Secretary

Pennsylvania Public Utility Commission
Pogt Office Box 3265

New Filing Section

Room B-=18

North Office Building

Harrisburg, Pennsylvania 17120

RE: INVESTIGATION OF THE COMMISSION
59TH STREET OVER THE TRARCS OF
AMTRAK IN THE CITY OF PHILADELPHIA
PUC DOCKET NO. T-~830373 ;

- Dear Secretary Rich: ’

Enclosed, please find the original nad nine (9) copies
of the Cmty of Phllaaelphla s Exceptions to the Admlnlstratlve
Law Judge’s Decision in the above captioned case.

: A copy of these Exceptions have been mailed to each
party on %he attached Certification of Service.

Very truly y::;sz_ﬁ,ﬂ‘

GERALD T. CLARK,
Deputy City Solicitor

GTC:+ddb

ces ALl Interested Parties

Enclosure | gnﬁﬁ s ~*ﬁ‘f ”“
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RECEIVER
803 seen . oE

Public Uti,, wonnnisslon

ar XS EE R 3% A% B 2F FE B BV BE

EXCEPTIONS OF THE
CITY OF PHILADELPHIA
THE RECOMMENDED DECISION

The City of Philadelphia hereby files these exceptions to the

 Recamended Decision in this matter.

Z.

EXCEPTIONS

The Administrative Law Judge erred if failing to Order
National Railroad Passenger Corporation (hereafter referred
to as AMIRAK) to supply the City of Phlladelphla a copy of
the annual mspectlon of the brlﬂge carrylng 59th Street over
and above its tracks in the City of Philadelphia. (Ordering
paragraph 5 of the Recommended Decision, page 14).

The Administrative Law Judge erred in ordering AMIRAK to
reimburse the City of Philadelphia only 50% of the costs
{$70,821.03) by the City of Philadelphia in performing
emergency temporary repalrs and permanent temporary repairs
and permanant replacement of two expansion dams. The City
should have been reimbursed 100% of these costs
($141,642.06). Ordering paragraph 3 of the Recommended
Decision, page 14).
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ARGUMENT FOR EXCEPTTONS

I. Annual Inspection Report

Paragraph 5 of the Recommended Decision stated:

“5. fThat National Railroad Passenger Corporation, until further order
of this Comission, perform an annual inspection of the bridge
carrying 59th Street over and above its tracks in the City of
Philadelphia, and provide this Commission with the results of its
inspection.”

The City of Philadelphia respectfully requests that AMIRAK be Ordered

- to supply a copy of this annual inspection report to the City of Philadelphia at

the same time a copy is sent to the Commission.

The City of Philadelphia avers that requiring AMIRAK to supply it with
the same docurent supplied to the Commission will not be a hardship on anyone
and will not cause any financial burden on AMIRAK. Giving the City of
philadelphia 2 copy of this annual inspection report will aid the City in
monoriting the physical integrity of this bridge.

Therefore the City of Philadelphia respectfully requests that its

- Exception #1 be granted.

~ II. Reimbursement to the City of Phlladelphla for the Costs of Ernergency and
i?emanent Repairs. - :

Tne C:.ty of Philadelphia avers that the Administrative Law Jtﬁge erred
in failing to order AMIRBK to reimburse 100% of the costs incurred by the City
m making temporary and permanent repairs to the 59th Street bridge. The City
spent. substandial sums, $141,642.06, in making emergency and permanent repairs
to AMIRAK'S bridge. By ordering AMIRAK to reimburse the City only 50% of these
| ‘msi:s ($70,821.03) the Administrative Taw Judge has failed to consider that
these repairs and improvements were made to é structure Wthh is vwholly owned by




There can be absolutely no question that AMIRAK is the present owner of
the entire substructure and superstructute of the 59th Street bridge. WwWith
ownership, AMIRAK also has the exclusive duty to maintain its property. A full
and C:d‘tplét"ﬂ detail of the history, ownership, and maintenance responsibilities
is in the record of the case. (Notes of testimony/or the hearing on August 18,
1983). |

The city of Philadelphia has alsoy previously submitted a detailed and
thorough argument on the issue of ownership and present maintenance respon-
sibility in its exceptions to the Tnitial Decision of the Administrative Law
Judge, submitted March 24, 1984. Pursuant to 52 Pa. Code section 5.533(d) the
City of Philadelphia hereby incorporates by reference pages 4 through 32 of the
argument contained in the exceptions. |
| The Cammission itself has, recognized that AMIRAZK has the maintenance
responsibility for the substructure and superstructure on this’ bridge.

In paragraph 9, of the Commissioner's Order entered May 1, 1984, AMIRAK
was ordered to provide the interim maintenance for the substructure and
Superstructure, (exclusive of the approaches, sidwalks, and bituminous wearing
surface).

Surely this Commission did not assign this maintenance responsibility

to AMIRAK without recognizing that the bridge is owned by AMIRAK,

It is therefore entirely inconsistent for the Administrative Law Judge,
in the recomnended decision to refuse to order AMIRAK to reimburse the costs
incurred by the City to make the superstructure safe.

The Public Utility Comission must be consistent in its dec~isions. In
the Comissioner's own investigation, Docket-I 78020294 (Byberry Road over
Conrail) the Commission recognized the railroad's ownership and maintenance

responsibility of the highway bridge. In Byberry Road case, the initial repairs




“were ordered to be performed by Conrail. The Commission's decision in Docket-I
78020294 was upheld by the Camonwealth Court in Consolidated Rail Corporation

vs. Pa. PUC, 55 Comonwealth Court 576 (1980).

This present case is exactly the same except the initial work for
vepairs was ordered performed by the "city.
| However, even thowgh the City was ordered to éerform the initial work,
the ultimate ownership and maintenance responsi‘bility has remained with the
railroad, in this case AMIRAK. Therefore, the City should be reimbursed 100% of
its costs,

These émergency repairs and permanent replacement of 2 expansion dams
does nothing to change maintenance responsiblity or ownership.

The City did not receive any funds from Federal Highway Administration
or from Urban Mass Transit Administration or from the Commonwealth of
- Pennsylvania's Blllmn Dollar Bridge Bill. /

If the City had received funds from any of these sources, it would of
course, been responsible future maintenance and taken over ownership of the
structure. Because none of the above funding sources, participated in the
anergency repair and permanent replacement of the expansion dams, the City of
Philadelphia should not be required to subsidize the repair and maintenance of

RAK's property.
If the City is not reimbursed 100% of the costs it incurred in making

.....

subsxaxze improvements contrary to the Commissions previous orders and the law

of this Commonwealth (see Docket I 78020294, and Conrail v. Pa. PUC, 55 Cmlth
Ct. 576). |

; The City of Philadelphia has not and does not seek to obtain ownership
of the subject bridge and as such the City must be reimbursed 100% for bettering

AMIRAK'S property.




’ it is also not a legitimate reason to deny 100%1 reimbursement of the
City's costs because AMIRAK claims it does not have the funds or the capability
to perform needed maintenance on their property. The City of Philadelphia also
&:es hot have unlimited funds to perform repairs to other persons propetty.

The City must use its resources to repair and or maintain property that it is

~legally obligated to maintain.

The problems with the 59th Street bridge were brought to everyone's
attention by the City of Philadelphia. Failure to reimburse the City 100% of
its cost in making other party's property safe, may have a chilling effect on
the City's willingness to raise these issues.

The City of Philadelphia is as concerned about safety to the traveling

public as the Commission. However, in these days of limited resources available
to the City, the City of pPhiladelphia cannot be made the funding source for

- improvements to non City Property.

This Commission has in the past and must continue in the future

recognize that railroads own certain bridges. With this ownership, also goes

the responsibility to maintain.

The City of Philadelphia does not shirk from its responsibility for its
prbperty, but does not and cannot undertake maintenance and repair responsibility
for non City property.

| Therefore, the City of Philadelphia respectfully 'm':ges that the

Comiission grant exception 2 and that by doing so the final decision will be




consistent with the ruling in Docket I-78020294.
WHEREFORE, THE City of Philadelphia respectfully requests that the'sjei.

‘exceptions be granted for the reasons set forth above.

Dcputy CLty Solicitor
Attorney for the City of Phl.lade}.phla.
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