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L. INTRODUCTION

On August 21, 2026, Deputy Chief Administrative Law Judges Mark A. Hoyer and
Administrative Law Judge Erin L. Gannon (ALJs) issued their Recommended Decision
(Recommended Decision or R.D.). The ALJs recommended approval of FirstEnergy Pennsylvania
Electric Company’s (FE PA or the Company) Default Service Plan (DSP), as modified by the non-
unanimous Settlement (Settlement). On August 31, 2026, Sunrise Airport Road LLC, Sunrise
Forrester Road LLC, Sunrise Franklin Road LLC, Sunrise Harlansburg Road LLC, Sunrise
Hendersonville Road LLC, Sunrise McCurdy Road LLC, Sunrise Perry Highway LLC, Sunrise
Sandy Lake Greenville Road LLC, Sunrise Sandy Lake Polk Road LLC, and Sunrise Springfield
Church Road LLC (collectively, the Customer-Generator Coalition or CGC); Shipley Choice, LLC
d/b/a Shipley Energy and Interstate Gas Supply, LLC d/b/a IGS Energy (collectively, the EGS
Parties); Constellation Energy Generation, LLC and Constellation NewEnergy, Inc. (collectively,
Constellation); Dimension PA 1 LLC (Dimension); the Solar Energy Industries Association and
the Coalition for Community Solar Access (collectively, Joint Solar Advocates or JSA); the Retail
Energy Supply Association (RESA), and; Town Square Energy East, LLC (Town Square) and
WGL Energy Services, Inc. (WGL) (collectively, Town Square) filed multiple Exceptions in
response to the Recommended Decision.

In response to these Exceptions, the Office of Consumer Advocate (OCA) files these Reply
Exceptions.
IL. REPLY EXCEPTIONS

P. Reply to RESA Exception No. 1: The Competition Act does not prohibit the

adoption of the R.D. R.D. at 66-80, 81-82, 163-64, 163-200, 198-200; RESA Exc.
at 5-14; OCA M.B. at 6-14, 19-22, 66, 69-70; OCA R.B. at 8-16, 43-46.



In Exceptions, RESA argued that the Competition Act prohibits the Commission from
adopting the R.D. However, RESA’s claim rests on a false equivalence between regulating
competitive generation prices and regulating the structure through which default service is
procured and administered.! The R.D. does not establish a price ceiling for Electric Generation
Suppliers (EGSs), prohibit suppliers from offering prices above the Price to Compare (PTC), or
otherwise subject competitive generation prices to Commission regulation. Rather, it modifies
FirstEnergy’s default-service procurement structure and establishes customer-protection measures
governing when customers remain on competitive supply.? This is within the Commission’s
authority and does not displace competition as the mechanism for procuring generation.?

FE PA’s proposal does not regulate the prices EGSs may charge, prohibit customers from
selecting an EGS, or restrict suppliers from competing for customers.* Instead, it changes the
consequence of customer inaction at the expiration of a fixed-term contract: a customer who
affirmatively elects to remain with an EGS may do so, while a customer who takes no action
returns to Commission-approved default service.’

FE PA’s proposal also does not prohibit competition or regulate the price of competitive
generation. The ALJs properly found that the Settlement’s retail-shopping provisions preserve
customers’ ability to choose an EGS while addressing demonstrated concerns associated with
automatic renewal and customer inaction.® RESA’s contrary characterization would effectively
require the Commission to treat customer inaction as an irrevocable exercise of retail choice and

to preserve that consequence regardless of the evidence of customer harm. Nothing in the

| RESA Exc. at 5-14.

2OCAR.B. at 15-16.

3 See 66 Pa. C.S. §§ 2803(4), 2807(¢)(3.2), 2807(e)(3.3); OCA R.B. at 8-16.
4R.D. at 163-200.

5SR.D. at 163-64, 198-200.

6 R.D. at 66-68; OCA R.B. at 43-46.



Competition Act requires that result. The Act requires the Commission to preserve competitive
markets and customer choice, but it does not require the Commission to equate silence with
affirmative consent.’

B. Reply to RESA Exception No. 2: The R.D. preserves meaningful customer

choice while addressing problems with the existing framework. R.D. at 63-75,
85-86, 90-91, 163-64, 196-204, 227-29, 240-46; RESA Exc. at 14-21; OCA M.B.
at 66; OCA R.B. at 14-15, 43-46.

In Exceptions, RESA argues that the R.D. applied the wrong standard by treating the fact
that customers remain legally free to shop as sufficient to preserve competition.® However, RESA’s
exception rests on the false premise that preserving a functioning competitive market requires
preserving customers’ existing participation in competitive supply.’

RESA 2018 recognized that a change in the default treatment of customers did not violate
the Competition Act where customers retained meaningful options to select an EGS or return to
default service.'” RESA’s contrary position would improperly convert the Competition Act into a
requirement that the Commission preserve existing market mechanisms regardless of whether
those mechanisms advance the Act’s underlying objectives.!!

The ALJs recognized that the change would affect the competitive market by requiring
customers to affirmatively elect continued EGS service, but found that this did not constitute an
impermissible restriction on competition because customers remain free to choose their existing

EGS, select a different EGS or product, or return to default service.'? The ALJs further found that

the change is narrowly limited to residential customers who enter new fixed-term contracts after

766 Pa. C.S. §§ 2805(b)(2), 2806(a), 2807(d)(1)-(2).

8 RESA Exc. at 14-21.

® RESA Exc. at 17.

10 Retail Energy Supply Ass'n v. Pa. Pub. Util. Comm'n, 185 A.3d 1206, 1221-24 (Pa. Cmwlth. 2018)
(RESA 2018).

W RESA 2018 at 1065-66 (Pa. Cmwlth. 2018); see also 66 Pa. C.S. § 2802(9), (17).

2R.D. at 196-97.



June 1, 2027 and who take no action at the end of the contract term, and that the temporary waiver
will be subject to review in FirstEnergy’s next default service proceeding.'> RESA’s exception
should be denied.

C. Reply to JSA Exception Nos. 1 and 2, and Dimension Exception Nos. 1 and 3:

The R.D.’s grandfathering provisions are supported by the record and should
be upheld. R.D. at 117-18, 128, 132-33; OCA M.B. at 28-30; Dimension Exc. at
1-3, JSA Exc. at 4-12; OCA R.B. at 35-36.

In Exceptions, Dimension and JSA argues that the R.D.’s two-year grandfathering period
is insufficient and recommend that the Commission adopt the ten-year grandfathering period
achieved via settlement in PPL Electric’s base rate case proceeding.!* The ALJs recognized that
this provision must be considered together with Settlement Paragraph 38, which preserves the
capacity and line-loss components of the Hourly Pricing (HP) Rider for customer-generators
through May 31, 2041, absent a material change in PJM’s capacity markets. !

The record establishes that large customer-generators create distinct procurement risks and
costs that are not shared by similarly situated small commercial customers and that continuing to
recover those costs through the Company’s PTC Default Service Rate Rider (Commercial PTC
Rider or PTC Rider) would perpetuate an unreasonable subsidy borne by small commercial
customers. '® Additionally, lengthy grandfathering periods would perpetuate the existing cost shift

and that the Commission should ensure that customer classifications and cost-recovery

mechanisms accurately reflect the costs and risks associated with serving each customer group. !’

BId. at 197.

14 Dimension Exc. at 2-3; JSA Exc. at 4-12.

I5R.D. at 132-133.

16 R.D. at 132-133; see also OCA M.B. at 28-30; OCA SIS at 23-24.
'7OCA R.B. at 35-36; R.D. at 132-133.



Dimension’s and JSA’s reliance on PPL Electric is particularly misplaced.!® In PPL
Electric, the Commission’s ten-year grandfathering period was subject to a 140 MW cap that was
expected to limit upward pressure on the PTC to approximately $0.02/kWh, while the evidence
here demonstrates substantially greater potential rate impacts from extended grandfathering.'
Here, substantial evidence demonstrated that extended grandfathering could produce dramatically
greater impacts, including a projected 23,660% increase in the Penn Power PTC if the eleven
currently operating facilities were grandfathered for 25 years, and a 132,980% increase if
qualifying projects in the interconnection queue were also included.?’

t.2! Specifically, the PPL Electric settlement does not establish

Settlements are not preceden
that a ten-year grandfathering period is appropriate here, particularly where the factual record
concerning cost impacts and procurement risks is materially different. Dimension’s assertion that
there is “no relevant distinction” between the proceedings is contrary to the record.?> Moreover, a
ten-year grandfathering period would prolong the very cost shifting the ALJs found problematic
by continuing to impose costs associated with large customer-generators on other default service
customers.?? JSA’s interests do not justify extending that cost shift for an additional eight years,
particularly where the Settlement provides additional protections which preserves capacity and
line-loss components of the HP Rider through 2041 and provides a measure of stability for

customer-generators.>* The ALJs expressly considered the competing interests and concluded that

the two-year grandfathering period, considered together with the Settlement’s protection for

18 See In re PPL Elec. Utils. Corp., Docket No. R-2025-3057164, Order at 48 (June 4, 2026) (PPL Electric).

R.D. at 122-23.

20R.D. at 117-118; FE PA M.B. at 33; FE PA St. 1R at 23-24.

21 PP, Electric at 48; R.D. at 128; OCA R.B. at 35.

22 Dimension Exc. at 3. The R.D. itself identifies the material distinction between the PPL proceeding and this
proceeding: PPL’s ten-year grandfathering period included a 140 MW cap designed to substantially mitigate the rate
impact. R.D. at 117-118.

BR.D. at 132-133.

24R.D. at 133; Settlement 9 38.



capacity and line-loss components, provides an appropriate transition and “some stability” for
affected customer-generators.?’

The R.D. appropriately balanced the interests of existing customer-generators against the
interests of other default service customers and that those interests must be balanced against the
demonstrated costs and risks that continued grandfathering would impose on other customers.?
Dimension and JSA has not demonstrated any error in the ALJ’s analysis or established a basis for
extending the grandfathering period to ten years and their exceptions should be denied.

D. Reply to Dimension Exception No. 2: The ALJs correctly found that

the settlement’s treatment of the HP rider provides stability while preserving
appropriate compensation for net excess generation. R.D. at 133-34, 137;
Dimension Exc. at 2-3; OCA R.B. at 20-21.

Dimension argues that the 15-year HP Rider/Maximum Registered Peak Load (MRPL)
treatment lacks evidentiary support.?’” Dimension challenges the Settlement provision providing
that, for customer-generators taking service under the HP Rider, compensation for net excess
generation will continue to include the capacity and line-loss components of the HP Rider through
May 31, 2041, absent a material change in PJIM’s capacity markets.?® The ALJs expressly
considered this provision and concluded that it provides stability for prospective customer-
generators while forming part of a reasonable compromise that should be approved.?

The Settlement does not address the HP Rider provision in isolation; rather, the ALJs

considered it together with the two-year grandfathering period for existing customer-generators.

The record demonstrates that large customer-generators create procurement risks and costs that

2 R.D. at 132-133.
26R.D. at 132-133.

27 Dimension Exc. at 2-3.
28 Dimension Exc. at 2-3.
2 R.D. at 133-134.

30 4.



differ from those of small commercial customers and that continuing to assign those customers to
the Commercial PTC Rider would shift costs and risks to other default-service customers.*!

Against that backdrop, the Settlement’s fifteen-year treatment of the HP Rider’s capacity
and line-loss components provides prospective customer-generators with greater certainty while
allowing the Commission to revisit the treatment if a material change occurs in PJM’s capacity
markets.>> Walmart, a prospective solar developer, likewise supported the provision because of the
stability it provides for future solar development.>?

E. Reply to EGS Parties Exception No. 4 and RESA Exception No. 5: The
Network Integration Transmission Service and Capacity Proxy Price risk
allocation does not improperly discriminate against EGSs or disrupt
competitive parity. R.D. at 72, 74-80, 80-86, 137; EGS Parties Exc. at 9-11;
RESA Exc. at 37-39; OCA M.B. 12-14, 24; OCA R.B. at 11-12, 20-21, 26-28.

1. Network Integration Transmission Service (NITS)

The EGS Parties and RESA argue that removing NITS from the default-service rate is
discriminatory.** The ALJs correctly determined that removing Network Integration Transmission
Service (NITS) costs from the Supplier Master Agreement (SMA) is reasonable and in the best
interests of default-service customers because it avoids requiring suppliers to incorporate an
uncertain and difficult-to-hedge cost into their fixed-price full-requirements (FPFR) bids.?> The
Settlement does not eliminate NITS costs or shift responsibility for procuring transmission service
away from FirstEnergy; rather, it removes an additional layer of supplier risk pricing from the

FPFR product and allows customers to pay the actual cost of NITS as incurred.>¢

2. Capacity Proxy Price (CPP)

3U1d. at 132-33.

2 R.D. at 133-134.

3 R.D. at 134.

3+ EGS Parties Exc. at 9-11; see also RESA Exc. at 37-39.
3 R.D. at 72, 75-80.

36 Id. at 74-76.



RESA also challenges the CPP mechanism, arguing that it improperly shifts capacity-price
risk.>” However, CPP does not eliminate capacity-price risk; rather, when the PJM Base Residual
Auction price is not known when suppliers submit their FPFR bids, the CPP with a subsequent
true-up allows customers to pay the actual PJM capacity cost once established instead of paying
suppliers a premium to assume and manage an uncertain, difficult-to-hedge cost.>8

The OCA demonstrated that requiring suppliers to price an unknown future capacity cost
into a fixed-price product necessarily requires them to estimate the future market outcome and
recover the associated risk through their bids.?* The ALJs correctly credited this evidence and
recognized that the CPP mechanism reduces unnecessary supplier risk premiums while preserving
competitive procurement and ensuring recovery of the actual market-based capacity costs.*’ The
EGS Parties’ and RESA’s exception therefore does not undermine the ALJs’ determination; it
simply favors having suppliers price an uncertain future cost into FPFR bids rather than allowing
customers to pay the actual cost once it is known.

F. Reply to JSA Exception No. 3: The R.D. Adequately Addresses the Issues

Presented Concerning Negative Peak Load Contributions. R.D. at 80-86; JSA
Exc. at 12-13; OCA M.B. at 12-14; OCA R.B. at 11-12.

JSA argues that the ALJs failed to resolve whether FirstEnergy should recognize negative
Peak Load Contributions (PLCs) and Network Service Peak Load (NSPLs) for customer-
generators, which JSA contends would ensure that the Commercial and Industrial default-service

customers who pay for net-metered excess generation also receive the associated capacity and

transmission benefits.*! The ALJs, however, did consider the issue and made specific findings

37 RESA Exc. at 35-36.

3 OCAM.B. at 12-14; OCAR.B. at 11-12; OCA St. 1SR at 19-20.
39 OCA St. 1SR at 19-20; FE PA St. 2R at 10.

4R .D. at 80-86; OCAR.B. at 11-12.

41 JSA Exc. at 12-13.



addressing it: they found that PLCs and NSPLs are accounting constructs, that negative
PLCs/NSPLs would change the allocation of costs among FirstEnergy customers, and, critically,
that JSA’s projected savings assumed customer-generators would be producing excess generation
at future PJM peak periods despite the absence of certainty that they would do so.*

Substantial evidence shows that negative PLCs would not actually reduce the capacity
requirements or costs assigned by PJM to FirstEnergy’s zone, could result in other customers
bearing increased costs, and could disrupt fixed-price commitments already negotiated with
suppliers.** Moreover, customer-generators are not PJM capacity resources or dispatchable by
PJM and therefore cannot be presumed to provide capacity benefits merely because they reduce
load during historical peak periods.** JSA’s Exception No. 3 should be denied.

G. Reply to JSA Exception No. 4: The ALJs were not required to make a separate

finding on resource adequacy. R.D. at 21-22; JSA Exc. at 13-14; OCA M.B. at
24; OCA R.B. at 26-28.

JSA argues that the ALJs failed to consider the resource adequacy benefits of customer-
generators and that reclassifying those customers could discourage additional distributed
generation at a time when Pennsylvania and PJM face growing resource-adequacy needs.*
However, the relevant issue in this proceeding is not whether distributed generation may provide
broader resource-adequacy, but whether large customer-generators should continue to be grouped
with small commercial customers for default-service procurement purposes when they impose

materially different procurement risks and costs.*® The record establishes that large customer-

generators can increase switching and volumetric risk for FPFR suppliers, resulting in higher risk

4“2 R.D. at21-22.

4 OCA R.B. at 26-28; OCA St. 1SR at 33, 35.
4“4 OCAR.B. at 27-28.

45 JSA Exc. at 13-15.

4 OCA R.B. at 28-29; OCA M.B. at 24.



premiums and/or higher and more volatile PTC rates for small commercial customers.*’ The ALJs
correctly recognized that distinction and found that continuing to recover those incremental costs
through the Commercial PTC Rider would perpetuate an unreasonable subsidy from small
commercial customers to large customer-generators.*® JSA’s Exception No. 4 should be denied.

H. Reply to CGC Exception Nos. 1 and 2: The R.D. properly considered MRPL

and the benefits associated with net-metering customers. R.D. at 2, 19-22, 114-
115, 134; CGC Exc. at 7-8, 13-17; OCA R.B. at 29.

CGC alleges that the record does not show that large net-metered customer-generators
create costs and risks for other default-service customers to warrant being treated differently under
the MRPL/default-service structure and that the ALJs improperly concluded that FirstEnergy’s
proposed MRPL changes were supported by substantial evidence.*

The record supports the ALJs’ finding that increasing numbers of large customer-
generators create procurement uncertainty because their load and generation are variable and their
ability to switch between default service and competitive supply affects suppliers’ risk.’® Record
evidence also shows that, even assuming only 10% of queued customer-generator projects reach
commercial operation, net-metering expenses could exceed $59 million by 2029, demonstrating
that the projected cost impact was not speculative.’’ The ALJs further relied on substantial
evidence that large customer-generators generally have little or no onsite load and therefore can
impose material true-up costs on other PTC Rider customers.>?

CGC'’s contends that since the record did not identify a supplier that expressly attributed a

discrete “risk premium” to net metering, the ALJs cannot find that a risk premium exists; but the

“TOCAR.B. at 20-21; OCA St. 1 at 38-40.
4“8 R.D. at 137.

4 CGC Exc. at 6-8.

S0R.D. at22, OCA St. 1SR at 30-31
SIR.D. at21.

S2R.D. at 20-22.
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relevant inquiry 1s whether the record reasonably supports the finding that customer-generator
uncertainty affects procurement risk, not whether a supplier separately itemized such a premium.>
Likewise, CGC'’s disagreement with the projected rate of project development goes to the weight
of projections, not their evidentiary sufficiency, particularly where the record contains data with
sensitivity analyses using multiple commercialization scenarios.’* As the ALJs relied on testimony,
historical data, quantitative analyses, and evidence concerning customer behavior and procurement
risk, the Commission had a reasonable evidentiary basis for its MRPL determination, and CGC’s
contrary interpretation does not establish a lack of substantial evidence.>

Record evidence also established that net-metered customer-generators differ materially
from traditional commercial customers because they generally have little or no on-site electric load
while generating electricity, and excess generation is banked and ultimately cashed out at the
commercial PTC Rider rate.’® Record evidence also established that the continued inclusion of
large customer-generators in the commercial PTC procurement group creates both switching risk
and volumetric risk for FPFR suppliers.®’

The record also establishes that large customer-generators are sophisticated customers
capable of switching between default service and EGS service, while even customer-generators
that remain on default service introduce uncertainty concerning the amount and profile of
generation that will actually be available—including uncertainty associated with generator outages
and the commercial-operation dates of projects in FirstEnergy’s interconnection queue.>® The ALJs

found, based on that evidence, that continued inclusion of large customer-generators in the PTC

3 R.D. at 20.

4 R.D. at 21.

5 R.D. at 20-22.

56 R.D. at 19-20.

STR.D. at 2.

38 1d.; see also OCA St. 1SR at 30-31; OCA SIS at 30.
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Rider commercial class would result in risk premiums in default-service costs that would adversely
affect small commercial customers.>

CGC also argues that ALJs only identified alleged costs associated with large customer-
generators—such as net-metering true-up costs and procurement risks—but did not put those costs
on a balance sheet against the benefits of customer-generation.®® However, CGC continues to
conflate the general benefits of distributed generation with benefits that actually reduce
FirstEnergy’s default-service procurement costs. The OCA does not dispute that customer-
generation may provide broader societal or system benefits; those benefits do not answer the cost-
allocation question, particularly, where the record demonstrates that large customer-generators
impose distinct switching, volumetric, and procurement risks on default-service suppliers.®!

The ALJs appropriately found that the record evidence established that continued inclusion
of large customer-generators in the Commercial PTC Rider would result in risk premiums in
default-service costs adversely affecting small commercial customers.®> The ALJs correctly
determined that the MRPL proposal would mitigate the significant “true-up” expenses associated
with large customer-generators and prevent those costs from being shifted to other Commercial
PTC Rider customers.®* CGC’s Exception Nos. 1 and 2 should be denied.

L Reply to CGC Exceptions No. 4-6: The Settlement does not violate the

Commission’s regulations, the Alternative Energy Portfolio Standards Act

(AEPS), or Act 129. R.D. at 7-8, 17, 54, 96-98,102-115, 120-121; CGC Exc. at
20-28; OCA R.B. at 30-31.

% CGC Exc. at 13-20.
8 CGC Exc. at 13-20.
' OCAR.B. at 29.
02R.D. at 114-115.

S R.D. at 114.
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CGC argues that the Settlement violates the Commissions regulations, AEPS, and Act
129.%* CGC’s Exceptions Nos. 4-6 should be denied because they rest on the same fundamental
premise—that FirstEnergy’s MRPL methodology impermissibly changes the Commission’s
regulatory framework for customer classification and compensation.

The MRPL provision is intended to place large customer-generators in the default-service
procurement class that best reflects their impact on FirstEnergy’s load and procurement
requirements.®® The ALJs explain that MRPL measures a customer’s peak demand after accounting
for the customer’s generation.” MRPL recognizes that a large customer-generator can have a
different effect on FirstEnergy’s default-service procurement than a customer that takes its full
load from the grid.® MRPL does not eliminate the protections available to customers that
otherwise qualify for those protections under Pennsylvania law. Instead, it addresses how those
customers are classified for purposes of FirstEnergy’s default-service procurement and rates.®

CGC’s Exception No. 4 should be denied as the ALJs did not simply accept FE PA’s
proposal without examining the governing regulatory framework. The ALJs considered 52 Pa.
Code Sections 54.182, 54.187, and 69.1805 and explained that the Settlement would classify non-
residential customers based on peak demand or MRPL, with MRPL defined according to the
customer’s net demand contribution to FirstEnergy’s default-service procurement activity.”® The
ALIJs further considered CGC'’s contention that MRPL could not account for customer generation
and rejected that position, relying in part on the Commission’s prior treatment of comparable

MRPL concepts and the Commonwealth Court’s decision affirming UGI’s use of a peak-load

% CGC Exc. at 21-29.

8 CGC Exc. at 20-28.

% R.D. at 96-98.

7 Id. at 97-98

88 1d. at 102-15.

89 1d. at 104-15.

OR.D. at 17, 54, 97-98, 102-04.
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construct to reclassify certain large net-metered customer-generators.”! The R.D. thus did not
“rewrite” the regulation through a tariff; it concluded that the proposed methodology fell within
the regulatory framework governing FirstEnergy’s default-service procurement classes.”

The ALJs also addressed CGC’s waiver argument under 52 Pa. Code Section 56.97 and
concluded that the MRPL proposal did not require the separate waiver CGC claimed was
necessary.”” The ALIJs properly rejected CGC’s waiver argument because the Commission’s
regulations expressly permit an EDC tariff to further define MRPL, and the Commission’s default-
service rules permit departures from the specified peak-load ranges.”

Contrary to CGC Exception No. 5, MRPL does not violate AEPS. The ALJs expressly
recognized that customer-generators reclassified to the HP Rider would continue to receive
compensation for their net excess generation and that the Settlement affirmatively preserves the
capacity and line-loss components of HP Rider compensation through May 31, 2041, absent a
material change in PJM’s capacity markets.”” CGC’s disagreement with the compensation
methodology therefore does not establish a violation of AEPS; it simply reflects CGC’s preference
for retaining the existing Commercial PTC Rider treatment.

CGC’s Exception No. 5 largely repeats an argument that is foreclosed by Penn
Renewables.”® CGC contends that transferring certain customer-generators to the HP Rider
violates AEPS because the HP Rider uses hourly LMP-based pricing rather than the PTC rate.”’
Yet, Penn Renewables holds that an hourly-priced default-service tariff can satisty AEPS’s “full

retail value” requirement so long as the applicable rate reflects the full bundled cost of retail

" Id. at 104-05.

2R.D. at 104-115.

3 R.D. at 106-108.

74R.D. at 113.

5 Id. at 120-21.

76 Penn Renewables, LLC v. Pa. PUC, 2026 Pa. Commw. LEXIS 88 (Pa. Cmwlth. 2026) (Penn Renewables)
7 CGC Exc. at 26-27.
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electric service.”® Moreover, AEPS does not require a fixed or flat rate structure.”” Moving a
customer-generator to the HP Rider does not eliminate its entitlement to full retail value; it merely
changes the applicable retail rate used to calculate that value.?°

CGC’s Exception No. 6 argues that customers with an actual registered peak load below
25 kW must remain in the small-business/default-service class and therefore cannot be placed on
the hourly-priced HP Rider.®! However, the MRPL methodology is intended to capture a customer-
generator’s broader impact on default-service procurement, including the effects of customer
generation.®? This accounts for circumstances in which on-site generation reduces a customer’s
apparent grid usage but could unexpectedly become unavailable during a peak period, requiring
the grid to supply the lost generation.

Moreover, Act 129 does not require FirstEnergy to classify every customer-generator solely
by its instantaneous or registered net demand.®* Act 129 does not prescribe a particular default-
service rate-design methodology, leaving the Commission discretion to determine an appropriate
structure consistent with the statutory requirements.® CGC’s exceptions should be denied.

J. Reply to Constellation Exception Nos. 1-4, RESA Exception Nos. 1-4, EGS
Parties’ Exception No. 1, and Town Square Exception No. 1: The
Recommended Decision correctly approved the return-to-default-service
provision as the record establishes substantial consumer harm from automatic
renewals. R.D. at 194-200; Constellation Exc. at 2-6; RESA Exc. at 5-33; EGS

Parties’ Exc. at 3-5; Town Square Exc. at 5-15; OCA M.B. at 36-39; OCA R.B.
at 42-49.

8 OCA R.B. at 30-31 citing Penn Renewables at *10-13 (an hourly-priced default-service rate remains a retail rate
when it includes the applicable retail cost components).

7 Penn Renewables at *12-13.

80 See OCA R.B. at 32-33.

8 CGC Exc. at 27-28.

82R.D. at 103.

$ R.D. at 104.

84 See Penn Renewables.

$R.D. at 7-8.
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Constellation, RESA, the EGS Parties, and Town Square challenge the R.D.’s approval of
FE PA’s proposal to return residential customers to default service when a fixed-term EGS contract
expires unless the customer affirmatively elects to remain with the EGS.3¢ The parties principally
argue that the proposal violates the Competition Act’s customer-choice and anti-slamming
protections, improperly changes a customer’s supplier without authorization, constitutes an
impermissible utility-specific waiver of Section 54.10(3), and is unsupported by substantial
evidence because the record does not establish that automatic renewals caused the customer harms
identified by the Settlement proponents.®’

The R.D. correctly rejected these arguments. The Settlement does not prevent residential
customers from shopping or dictate which supplier a customer must select and therefore does not
reduce competition.®® Instead, it changes the consequence of inaction at the expiration of a fixed-
term contract into one that is beneficial to customers.®® Under the existing framework, a customer
who selected an EGS remains on that supplier’s service following expiration unless the customer
takes further action.”® Under the Settlement, a customer who does nothing will instead return to
default service, but that customer remains free to affirmatively select the same EGS, a different
EGS, or any other competitive product.”!

Also, unlike prior cases involving similar proposals, the R.D. correctly concluded that FE
PA developed a substantial record demonstrating adverse outcomes among residential shopping
customers.”? The record shows that residential shopping customers paid more than $888 million

above the applicable PTC from August 2017 through December 2025, including approximately

8 See generally, Town Square Exc. at 5-15; EGS Parties’ Exc. at 3-5; Constellation Exc. at 2-6; RESA Exc. at 5-33.
87 1d.

8 OCA R.B. at 49.

8 1d.

0 Id.

o Id.

2 R.D. at 198.
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$82 million in 2025 alone.”® In 2025, termination rates for residential shopping customers ranged
from 14 percent to 22 percent across FE PA’s four divisions, compared to approximately 1 percent
to 3 percent for residential default-service customers.’* Shopping customers also experienced 2-3
times higher uncollectable expense than default service customers in 2025.%°

This evidence is particularly significant because the Commission has previously identified
evidence of increased complaints, payment-troubled customers, collection activity, service
terminations, and uncollectible expense as the type of evidence that could justify a waiver of
Section 54.10(3).%° The ALJs correctly recognized that FE PA has now developed precisely the
type of record that was absent in PPL DSP V and PECO DSP V1.”

The same considerations defeat the argument that the waiver must instead be considered in
a statewide proceeding.”® The R.D. correctly found that FE PA-specific relief is appropriate
because the evidence supporting the change is specific to FE PA’s service territory and default-
service proceedings are themselves utility-specific proceedings addressing utility-specific retail
programs and Supplier Coordination Tariffs.”® The Commission also previously considered
supplier coordination mechanisms, POR provisions, and other retail-market issues in individual
DSP proceedings. %

Section 5.43(a) of the Commission’s regulations provides authority for a waiver where the

facts demonstrate grounds warranting the requested relief and the waiver is consistent with the

% OCA R.B. at 45.

% Id.

% Id.

% Petition of PECO Energy Co. for Approval of Its Default Service Program for the Period From June 1, 2025,
Through May 31, 2029, Docket No. P-2024-3046008, Order (Nov. 7, 2024) (PECO DSP VI); Petition of PPL Elec.
Utils. Corp. for Approval of Its Default Service Plan for the Period June 1, 2021 through May 31, 2025, Docket No.
P2020-3019356, Order (Dec. 17, 2020) (PPL DSP V).

97R.D. at 198-99.

% OCA R.B. at 48-49.

P R.D. at 197.

100 74
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public interest.'”! Here, the waiver is necessary to implement the Settlement’s Supplier Tariff
provisions and is supported by a record of customer harm specific to FE PA’s territory.'*

Finally, the record demonstrates that FE PA has not simply jumped to automatic return to
default service without considering less restrictive measures. !> The R.D. specifically recognized
FE PA’s existing POR clawback mechanism, collaborative review processes, and customer
education efforts undertaken following DSP VI.!®* Those measures did not eliminate the
documented problems. ! The Settlement therefore represents a reasonable next step that directly
addresses the problem created when customers remain on competitive supply through inaction
after their fixed-term contracts expire. The supplier parties identify no less restrictive measure that
has demonstrated an equivalent ability to ensure that customers affirmatively decide whether to
continue with competitive supply at the end of their contractual term.

Accordingly, the Commission should reject Constellation’s, RESA’s, the EGS Parties’, and
Town Square’s exceptions.

K. Reply to Constellation Exception Nos. 1-4, RESA Exception Nos. 1-4, EGS

Parties’ Exception No. 2, Town Square Exception No. 2: The R.D. correctly
approved quarterly affirmation. R.D. at 208-09; Constellation Exc. at 2-6;
RESA Exc. at 5-33; EGS Parties’ Exc. at 6-7; Town Square Exc. at 15-18; OCA
M.B. at 39-41; OCA R.B. at 50-51.

Constellation, RESA, the EGS Parties, and Town Square argue that the quarterly
affirmation requirement is unnecessary because Commission regulations already require

disclosures concerning variable-rate products and because customers knowingly select variable-

rate contracts with the understanding that prices may change.!°® They further contend that

10152 Pa. Code § 5.43(a).

102R D. at 197.

103 R.D. at 199.

104 1d. (internal citations omitted).

105 Id.

106 See generally, Town Square Exc. at 15-18; EGS Parties’ Exc. at 6-7; Constellation Exc. at 2-6; RESA Exc. at 5-
33.
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requiring repeated affirmative consent imposes unnecessary administrative burdens, increases
supplier costs, discourages competition, and risks returning customers to default service simply
because they fail to respond to a quarterly attestation. '’

The ALIJs correctly rejected these arguments because the requirement does not prohibit
variable-rate contracts, restrict the prices suppliers may charge, or prevent customers from
receiving products with prices that fluctuate. ! It simply requires the supplier to confirm that the
customer continues to affirmatively choose that product.!®

As the R.D. recognized, variable-rate prices are determined by the supplier and can
fluctuate significantly, while existing disclosure statements may not specify the methodology by
which the supplier will determine future prices.!'” RESA, the EGS Parties, and Town Square have
not presented evidence demonstrating that repeated automatic renewals of variable-rate contracts
provide meaningful consumer benefits.!!'! Importantly, FE PA demonstrated that existing
protections have not prevented residential customers from remaining on higher-priced variable-
rate products through inaction, contributing to documented affordability concerns.'!?

The supplier parties also overstate the competitive consequences of the requirement.
Customers remain free to select variable-rate products, and suppliers remain free to offer them.

Competition is not advanced by allowing a supplier to retain a customer indefinitely based solely

on the customer’s failure to respond to a notice after the product’s price has changed.'!?

107 g
18 OCA R.B. at 50-51.
109 1

H0R.D. at 208.
HTOCARB. at 51.

2 gg

13 OCARB. at 47.
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For these reasons, the ALJs correctly concluded that quarterly affirmation supplements,
rather than conflicts with existing consumer protections, and reasonably addressed the unique risks
associated with variable-rate products. '

L. Reply to RESA Exception Nos. 1-4, EGS Parties’ Exception No. 3, Town
Square Exception Nos. 3, 4: The R.D. correctly approved POR eligibility
requirements. R.D. at 227-29; RESA Exc. at 5-33; EGS Parties’ Exc. at 7-9;
Town Square Exc. at 18-27; OCA M.B. at 41-44; OCA R.B. at 52-55.

RESA, the EGS Parties, and Town Square challenge the Settlement’s modifications to FE

PA’s Purchase of Receivables (POR) program.!!® The parties contend that limiting POR eligibility
based on supplier pricing improperly regulates EGS rates, discriminates among similarly situated
suppliers, undermines competition, and will reduce the availability and variety of competitive
products.!'® They further argue that POR is essential to the residential competitive market because
suppliers currently rely on the program to avoid the credit and collection risks associated with
residential customers.!!” The R.D., however, correctly recognized that POR is a voluntary program
and that FE PA may establish reasonable eligibility criteria governing access to that program,
particularly where the record demonstrates that unrestricted POR participation exposes utility
customers to disproportionate collection risks.!!8

Contrary to what the supplier parties argue, Section 69.1814 of the Commission’s
regulations does not require POR to remain available on any particular terms.!! It provides that

“[t]he public interest would be served by consideration of an EGS receivables purchase program

in each service territory.” 2’ The R.D. therefore does not eliminate a statutory entitlement.

114 R D. at 208-09.

115 See generally, Town Square Exc. at 18-27; EGS Parties’ Exc. at 7-9; RESA Exc. at 5-33.
116 Id

117 Id

118 R.D. at 227-29.

11 OCA R.B. at 54.

120 52 Pa. Code § 69.1814.
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The R.D. appropriately finds “that the eligibility criteria in the proposed POR provisions
are reasonable and rationally related to documented differences in collections risks and payment
outcomes.”'?! The record established that from 2022 through 2025, POR-related uncollectible
rates were between 22 percent and 56 percent higher than default-service uncollectible rates.!'?? In
2025, POR-related uncollectible expense ranged from approximately $23 to $38 per customer,
compared with approximately $8 to $15 per customer for default service. !

Additionally, when high supplier charges are billed through utility consolidated billing and
the resulting receivables are purchased through POR, the supplier receives guaranteed payment
while FE PA and its customers bear the consequences of the resulting collection risk.!?* The
Settlement appropriately addresses that incentive by requiring suppliers that choose to price their
products above the PTC to bear the corresponding collection risk rather than automatically
transferring that risk to the utility and its customers.'?

The PTC likewise is not being transformed into a regulatory price ceiling.'?® The PTC is
simply an objective benchmark that permits the Commission to distinguish between supplier
products that are priced at or below the default-service benchmark and products that impose an
additional generation charge relative to default service.'?’ That distinction is relevant because the
purpose of POR is not to subsidize every possible competitive product; it is to provide a utility-

administered billing and collection mechanism consistent with the public interest.'?® Suppliers

2l R.D. at 227.

122 Id

123 Id

12 OCAR.B. at 54.
125 Id. at 54-55.

126 Id.

127 Id.

122 OCAR.B. at 54.
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remain free to offer products with renewable energy, rewards, energy-efficiency products, long-
term price certainty, or other value-added features.'?’

Further, the EGS Parties’ Section 1502 argument likewise does not warrant rejection of the
Settlement because the record establishes materially higher uncollectible expenses among
shopping accounts and demonstrates a rational relationship between the proposed POR eligibility
criteria and those different collection risks.'*° A distinction grounded in documented differences
in risk is fundamentally different from arbitrary discrimination. The supplier parties also point to
the fact that no EGS currently serves residential customers in FE PA’s territory without POR, but
that fact demonstrates the substantial benefit POR provides to suppliers; it does not establish that
the benefit must remain unlimited.'*! Their exceptions regarding FE PA’s POR should be denied.

M. Reply to RESA Exception Nos. 1-4: The Recommended Decision correctly

approved discontinuation of the Customer Referral Program. R.D. at 162-63;
RESA Exc. at 5-33; OCA M.B. at 32-36, OCA R.B. at 38-42.

RESA opposes the elimination of the Customer Referral Program (CRP), arguing that the
CRP provides significant customer savings, and that removal of the program further incentivizes
customers to remain on default service, rather than participate in the competitive market.'*

The CRP has experienced declining supplier participation, serves only a small percentage
of eligible customers, and contains structural features that can result in customers paying more
than the applicable PTC.!3* The program’s advertised seven-percent discount is based on the PTC

in effect when the customer enrolls, even though the PTC may change during the twelve-month

CRP contract. A customer who enrolls shortly before a PTC change may therefore receive

129 R.D. at 229.

30 R.D. at 227.

BIR.D. at 228.

132 RESA Exc. at 2, 18, 26.
133 OCA R.B. at 39-42.
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substantially less than the advertised discount or may even pay more than default service if the
PTC subsequently decreases.'**

Further, the R.D. correctly identifies that the opposing parties have the burden of proof for
implementation of a new CRP because the settlement of FE PA’s DSP VI proceeding provided that
the prior CRP would end, and that FE PA would determine whether or not to propose a new CRP.!*>
The opposing parties have not met this burden. On the other hand, FE PA demonstrated that it was
in the public interest not to renew the CRP as “there is no reasonable assurance that the design
issues can or will be reformed to address” the risk that enrolled customers will face increased
prices after the end of the CRP term.'*¢ Accordingly, the Commission should reject RESA’s and
Town Square’s exceptions regarding FE PA’s CRP.

N. Reply to RESA Exception No. 4: Substantial evidence establishes that

shopping pricing, terminations, uncollectibles, complaints, and related data
justify FE PA’s proposals. R.D. at 165-166, 106, 198-200; RESA Exc. at 28-33;
OCA M.B. at 37, 42; OCA R.B. at 43-45, 54.

RESA argues that the substantial evidence regarding pricing, termination, uncollectible,
complaint and related data for shopping customers are not substantial evidence of customer
harm.'37 According to RESA, “[t]hose data do not become substantial evidence of customer harm
merely because they are collected, compared, or presented together.”!®

To the contrary, the R.D. properly noted that substantial record evidence establishes

customer harm to FE PA’s shopping customers.'** The R.D. also properly determines the customer

134 OCA M.B. at 33-35; OCA R.B. at 40-41.
133R.D. at 162.

136 R D. at 163.

137 RESA Exc. at 28-33.

133 RESA Exc. at 29.

139 R.D. at 198-200.
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harm established by the record evidence of this case by listing out bullet points regarding pricing,
termination, write-off balances, uncollectible expense, and related data for shopping customers. !4
RESA acknowledges that none of these facts in record evidence were disputed by RESA.!#!
Instead, RESA takes issue with the following portion of the R.D., which accurately notes that the
evidentiary record establishes that a “direct nexus” exists as follows: “It shows a direct nexus
between continual supplier pricing above the price to compare and higher involuntary termination
rates, higher uncollectible expenses, and rising customer complaints against EGSs in FirstEnergy’s
service territory.”'*> The R.D. further noted a causal connection as follows: “We agree with
FirstEnergy, however, that the Company is also affected by the current protocol given the higher
shopping customer uncollectible expense, increased termination activity, and rising customer
complaints against EGSs in its territory.” 4> RESA’s claim that there is no causal connection within
the significant record evidence of harm to shopping customers under FE PA’s existing shopping
protocols is essentially a request for the Commission to ignore the record evidence.'** RESA’s
Exception No. 4 should be denied.
0. Reply to CGC Exception No. 3: The Recommended Decision utilizes the
proper legal standard for approval of settlements. R.D. at 6-9, 112-117; CGC
Exc. at 19-20.
CGC argues that the R.D. did not apply the Commission’s non-unanimous settlement
standard to the Settlement’s MRPL provisions.!*> However, the R.D. correctly notes that the

Commission applies the same standards for non-unanimous as it does for unanimous settlements

and that settlements must be reasonable and in the public interest. *® Specifically regarding MRPL,

140 R.D. at 165-166.

141 RESA Exc. at 29.

1“2 R.D.at 197-198.

143 R.D. at 196.

144 See R.D. at 165-166; OCA M.B. at 37, 42; OCA R.B. at 43-45, 54.
145 CGC Exc. at 19-20.

146 R.D. at 8-9 (internal citations omitted).
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the R.D. further notes that the Penn Renewables case affirmed the Commission’s approval of UGI’s
DSP, which established the Supply Peak Load Impact (SPLI) design that utilizes MRPL.!4
Moreover, the R.D. contains a full and complete analysis section that discusses MRPL, and CGC’s
same arguments, specifically and at length.!*® As the R.D. applies the correct standard for
approving a non-unanimous settlement, CGC’s Exception No. 3 should be denied.
III. CONCLUSION
Based on the foregoing and for the reasons articulated in the OCA’s Main and Reply Briefs,
as well as the OCA’s Statement in Support of Settlement, the OCA respectfully requests that the
Commission deny the Exceptions of CGC, the EGS Parties, Constellation, Dimension, JSA,
RESA, and Town Square in this matter.
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