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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Exceptions filed on March 26, 2001, by PECO Energy Company (PECO), to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, issued on March 6, 2001, relative to the above-captioned proceeding.  The ALJ recommended that the Complaint of Mary Esther Battle (Ms. Battle) be sustained.  No Reply Exceptions were filed. 

History of Proceeding

The instant proceeding was initiated by Ms. Battle on June 26, 2000, by the filing of a Complaint regarding PECO’s treatment of an unpaid balance that appeared on her account at the time a “foreign load”
 was discovered.  An Answer and New Matter was filed on July 21, 2000, and amended on September 7, 2000.  Hearings were held on September 8, 2000, and November 29, 2000, during which Ms. Battle represented herself and PECO was represented by counsel.  A post-hearing Memorandum of Law was submitted by PECO.

By Initial Decision issued March 6, 2001, ALJ Smolen recommended that we sustain the Complaint.  Exceptions to the Initial Decision were filed by PECO on March 26, 2001.  No Reply Exceptions have been filed. 

Discussion

We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. P.U.C., 485 A.2d 1217, 1222 (Pa. Commw. Ct. 1984).  Accordingly, any exception or argument not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

PECO has filed three Exceptions in this case.  The first two Exceptions relate to PECO’s argument that Ms. Battle’s claim was time-barred.  PECO’s first Exception alleges that ALJ Smolen erred when he concluded that Section 1530 of the Public Utility Code (Code), 66 Pa. C.S.A. §1530, prevents the statute of limitations found within Section 3314(a) of the Code, 66 Pa. C.S.A. §3314(a), from operating to bar the claim.  In its second Exception, PECO alleges that ALJ Smolen also erred when he concluded that PECO was estopped from raising a statute of limitations defense.  Finally, in its third Exception, PECO alleges that ALJ Smolen erred when he concluded that PECO’s failure to transfer to Ms. Battle’s landlord arrearages appearing on her account at the time a foreign load was discovered violated Section 1529.1 of the Code, 66 Pa. C.S.A. §1529.1. 

The facts in this case are not in dispute and are set forth in detail in the ALJ’s Initial Decision.  We hereby adopt and incorporate, to the extent that they are not inconsistent with our Opinion and Order, the eighteen Findings of Fact rendered by ALJ Smolen.  Following, we summarize the facts pertinent to our discussion.

On December 7, 1994, a PECO representative discovered foreign load connected to a second floor apartment of a multi-unit rental property.  At that time, Ms. Battle occupied the apartment as a tenant, and electrical service for the apartment was individually metered in her name.  The representative explained to Ms. Battle and her landlord, who owned the property, that if the foreign wiring was not corrected, the billing for Ms. Battle’s electrical service would be transferred to the landlord’s name.

At this time, an outstanding balance of $4,763.64 appeared on Ms. Battle’s account.

The landlord failed to correct the wiring.  As a result, on April 3, 1995, a PECO representative contacted Ms. Battle and explained to her that the “billing [would] be placed in [the] owner’s name.”  (PECO Exh. No. 2, p. 6).  PECO then closed  Ms. Battle’s account and transferred the account for electrical service for the second floor apartment to her landlord’s name, effective December 7, 1994.  That was the date on which the foreign load was discovered.  However, PECO did not, at that time, transfer the outstanding balance of $4,763.64 that existed on December 7, 1994, to the landlord.  Instead, PECO placed the outstanding balance into an “uncollectible account” bearing Ms. Battle’s name.  This account was eventually sold to a collection agency.   

Ms. Battle moved out of the second floor apartment in 1996.  The outstanding balance was not transferred to the electrical service account opened in Ms. Battle’s name at her new residence.  Ms. Battle discovered that the outstanding balance remained in her name when she received a copy of her credit report.  The outstanding balance appeared as an uncollected debt on the report. After receiving this information, Ms. Battle initiated the instant proceeding by the filing of a Complaint on June 26, 2000.  Prior to receiving her credit report, Ms. Battle did not receive any collection notices and she “took it for granted” that PECO had transferred the outstanding balance to the landlord.  (Tr., p. 38).

PECO filed an Answer and New Matter alleging that the claim was time-barred and PECO had no duty to transfer the outstanding balance to the landlord.  ALJ Smolen rejected PECO’s arguments and sustained the Complaint.  PECO then filed the instant Exceptions.

PECO’s first two Exceptions relate to the applicability of the three-year statute of limitations found within Section 3314(a) of the Code, 66 Pa. C.S. §3314(a).  ALJ Smolen concluded that the three-year time limitation was not applicable in this case because PECO was estopped from raising the statute of limitations defense and, even if PECO was not estopped, Section 1530 of the Code, 66 Pa. C.S. §1530, prevents Ms. Battle from waiving her claim through inaction, therefore, the three-year time limitation is not applicable in this case.  PECO excepts to both these conclusions.   

Equitable estoppel is based upon the principle that “a person is held to a representation made or a position assumed, where otherwise inequitable consequences would result to another who, having the right to do so under all the circumstances of the case, has in good faith relied thereon.”  (Nesbitt v. Erie Coach Co., 204 A.2d 473, 476 (Pa. 1964)).  For this reason, it is well-settled law in this Commonwealth that a party will be estopped from invoking a statute of limitations defense in cases where through fraud, deception, or concealment, the party causes another to relax his or her vigilance and deviate from his or her right of inquiry.  (Walters v. Ditzler, 227 A.2d 833 (Pa. 1967)).

In order for estoppel to bar a statute of limitations defense, fraud must be proved by clear and convincing evidence.  However, the fraud that will “effect an estoppel need not be fraud in the strictest sense, i.e., inclusive of an intent to deceive, but it may be fraud in the broad sense, i.e., inclusive of an unintentional deception.”  (Id., p. 834).  This is so because it is not the intention of the party estopped which gives rise to an estoppel, rather it is the natural effect that the estopped party’s actions or statements have upon another.  (Id.).  As explained by the Supreme Court, “if the circumstances are such that a man's eyes should have been open to what is occurring, then the statute begins to run from the time when he could have seen, but if by concealment, through fraud or otherwise, a screen has been erected by his adversary which effectually obscures the view of what has happened, the statute remains quiescent until actual knowledge arises.”  (Nesbitt, p. 477 (quoting Schwab v. Cornell, 160 A. 449, 450 (Pa. 1932)).

PECO claims that ALJ Smolen erred in finding estoppel in this case because there was allegedly no evidence that Ms. Battle’s delay in initiating her Complaint was induced by PECO’s actions.  We disagree.

We note that during the relevant period PECO held itself out to the public, including Ms. Battle, as a public utility subject to the Public Utility Code.  Pursuant to Sections 1529.1(b) and (c) of the Code, 66 Pa. C.S. §§1529.1(b)-(c), utilities such as PECO are required, upon discovery of a foreign load in a residential apartment that is individually metered, to switch the account into the name of the owner and bill the owner’s account for any unpaid billing on the account.  (Santos v. Metropolitan Edison Company, No. C-00967757, slip op., pp. 15-16 (Opinion and Order) (July 10, 1997)).  Furthermore, there is undisputed evidence that PECO knew of the foreign load on Ms. Battle’s meter.  Consequently, when PECO, through its representatives, stated to Ms. Battle that “the billing” would be transferred to the landlord/owner’s name, Ms. Battle was led to believe that PECO would do as it said: transfer “the billing,” meaning the entire billing. 

We note further that following the transfer, PECO wrote-off the outstand​ing balance by selling it to a collection agency, but Ms. Battle did not know this.  PECO did not send collection notices to Ms. Battle.  PECO also did not transfer the outstanding balance to Ms. Battle when she opened a new account after changing residences in 1996.  Thus, in its statements and actions prior to the transfer, PECO led Ms. Battle to believe that her entire bill had been transferred to the landlord/owner and PECO’s actions following the transfer appeared to Ms. Battle to confirm that this had occurred. 

Based on the above, ALJ Smolen correctly concluded that there was clear and convincing evidence that PECO’s actions and statements caused Ms. Battle to unduly relax her vigilance and delay institution of her Complaint to a time beyond the statutory limitation period, thereby giving rise to an application of the estoppel doctrine in this proceeding.

PECO claims that ALJ Smolen erroneously concluded the three-year time limitation found within Section 3314(a) was inapplicable in this case. 

Section 3314(a) of the Code provides:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall 

be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.
66 Pa. C.S.A. §3314(a) (emphasis added). 

By using the phrase “except as otherwise provided in this part,” the General Assembly clearly contemplated that the three-year limitation would be applicable only if another section of the Code did not provide for a different limitation.  This means that if another part of the Code provides for a limitation shorter than three-years, the shorter limitation will control.  Similarly, if another part of the Code provides for a limitation longer than three-years, the longer limitation will control.  It also follows that if another part of the Code provides that there is no limitation, the three-year limitation will not be applicable. 

ALJ Smolen concluded that Section 1530 provided that no limitation was applicable in this case.  The language of Section 1530 of the Code supports this conclusion.  Section 1530 provides that “Any waiver of a tenant’s rights under this subchapter shall be void and unenforceable.”

We note that Section 1529.1 is found within the subchapter referenced by Section 1530.  Pursuant to Section 1529.1, utilities such as PECO are required, upon discovery of a foreign load in a residential apartment that is individually metered, to switch the account into the name of the owner and bill the owner’s account for any unpaid billing on the account.  (Santos v. Metropolitan Edison Company, No. C‑00967757, slip op., pp. 15-16 (Opinion and Order) (July 10, 1997)).  Therefore, Section 1530 provides tenants such as Ms. Battle with a non-waivable right to have unpaid billing transferred to the owner upon the discovery of foreign load.   

For this reason, Section 1530 must be interpreted as providing that the three-year time limitation is inapplicable in this case.  To do otherwise, would be to allow Ms. Battle to do, through inaction, that which she is clearly prohibited from doing through action – waive her right to have unpaid billing transferred to the owner upon the discovery of foreign load.  The plain and unambiguous language of Section 1530 provides that “any” waiver is void and unenforceable.  “Any” necessarily includes both a waiver by action, as well as one by inaction.  

Furthermore, we note that in cases regarding other statutory provisions that modify application of a statute of limitations, courts find it appropriate to balance the public policy behind the limitations period with that of the provision that modifies it, taking the totality of the circumstances into consideration.  (See, e.g., Fanscsali v. University Health Ctr. of Pittsburgh, 761 A.2d 1159 (Pa. 2000) (allowing a minor to discontinue without prejudice and bring claim beyond limitations period because protection of the minor’s claim was in accordance with the purpose of a minor tolling statute and would not cause undue prejudice to the defendants, rendering the protection of the statute of limitations unnecessary); Foti v. Askinas, 639 A.2d 807 (Pa. Super. Ct. 1994) (denying minor’s motion to discontinue without prejudice despite the existence of a minor tolling statute, finding that allowing claim to go forward would not serve purpose of tolling statute since the record established that minor would be unable to support his claim; and would contravene the purpose of the limitations period since defendants would be unduly prejudiced if they had to further defend against a claim that was already established as being deficient); see also, Williams Studio Division of Photography By Tallas, Inc. v. Nationwide Mutual Fire Ins. Co., 550 A.2d 1333 (Pa. Super. Ct. 1988) (holding that a rule of civil procedure allowing for a voluntary non-suit could not enlarge a limitations period because such an extension would not further the purpose of the rule, which was to leave parties as if no action had been filed, and such an extension would allow a plaintiff, rather than the General Assembly, to determine the limitations period for a claim, in contravention of Constitutional principals); Northampton County Area Community College v. Dow Chemical, U.S.A., 598 A.2d 1288 (Pa. 1991) (noting that as a matter of important public policy, statutes of limitation do not run against the Commonwealth when it acts in its governmental capacity)).

We hasten to point out that the purpose of the statute of limitations found within Section 3314(a) of the Code is to expedite litigation to ensure that undue delay by a complainant does not unduly prejudice the ability of a respondent to defend itself.  (See, In re Condemnation by the P.U.C., 557 A.2d 1109 (Pa. Commw. Ct. 1989) (discussing statutes of limitations in general)).  The purpose of Section 1530, on the other hand, is to protect the right of tenants, such as Ms. Battle to have unpaid billing transferred to the owner of the building when foreign load is discovered.  Furthermore, we note that the General Assembly has specifically provided that the limitations period may be modified by other sections of the Code.  In contrast, the General Assembly has provided that all attempts to waive a tenant’s rights under Section 1530 are to be deemed void and unenforceable.  Therefore, it is clear that in balancing the interests of the two provisions, greater weight must be given to the interests protected by Section 1530.

In balancing the interests of the two provisions, we note that in its Exceptions, PECO asserts that it was prejudiced at the hearing in contravention of the public policy behind the limitations period.  According to PECO, it is possible that it was not required to transfer the entire outstanding balance of $4,763.64 in this case because part of the balance may have actually been accrued by Ms. Battle at a prior address and transferred to her account when she moved into the second floor apartment.  However, PECO claims that records which may have existed regarding the details of such a transfer would have been destroyed as part of PECO’s regular record-keeping practice.  PECO asserts that this establishes that its defense was prejudiced by Ms. Battle’s alleged undue delay.

Our examination of the record does not reveal prejudice to PECO as a result of any undue delay on Ms. Battle’s part.  Rather, as noted in the previous discussion regarding the doctrine of estoppel, the record evidence establishes that it was PECO’s own actions and statements upon which Ms. Battle relied that caused the delay in the initiation of the subject proceedings in this case.  Therefore, it is apparent that any prejudice to PECO’s ability to defend itself in this proceeding was the result of PECO’s own actions. 

Additionally, we note that PECO did not dispute the amount of the outstanding balance or otherwise raise this issue until it filed its Exceptions.  At the hearing, substantial and competent evidence was presented that established that an outstanding balance of $4,763.64 was accrued by Ms. Battle on her account for the second floor apartment as of December 7, 1994.  That evidence included PECO’s own records.  PECO did not dispute the amount of the outstanding balance accrued by Ms. Battle at the second floor apartment or otherwise raise this issue at the hearing.  Based on the evidence presented at the hearing, ALJ Smolen correctly found that the outstanding balance that had been accrued by Ms. Battle at the second floor apartment was $4,763.64. 

Moreover, we note that the mere fact that one source of evidence was not available to PECO does not lead to the conclusion that all sources of evidence regarding the origin of the outstanding balance were unavailable.  For instance, PECO had the opportunity at the hearing to inquire of Ms. Battle whether the $4,763.64 included charges from a previous address, but did not do so.  Given that PECO did not present evidence regarding this issue at the hearing, we have no basis for concluding either that the records that were destroyed were the only source of this information or that PECO could access other sources of information only at great cost and hardship.  Therefore, we have no basis for disturbing ALJ Smolen’s findings in this regard.  

Under these circumstances, we conclude that barring Ms. Battle’s claim would not serve the purpose contemplated by Section 3314(a) of the Code, 66 Pa. C.S. §3314(a), which is to prevent prejudice to PECO caused by the undue delay of Ms. Battle. It would, however, be in contravention to the purpose of Section 1530, which is to protect the Complaint in this case.  Therefore, both the language and the public policy behind the statute at issue in this case support ALJ Smolen’s conclusion that Section 1530 precludes the application of the limitations period to Ms. Battle’s Complaint.  

PECO excepts to ALJ Smolen’s conclusion that it violated Section 1529.1 of the Code, 66 Pa. C.S. §1529.1, on three bases.

First, PECO asserts that Section 1529.1 allegedly does not require that unpaid balances be transferred to a property owner when foreign wiring is discovered.  This argument was clearly rejected by this Commission in Santos v. Metropolitan Edison Company, No. C‑00967757, slip op., pp. 15-16 (Opinion and Order) (July 10, 1997).  We will repeat what we have previously stated:

… Section 1529.1(c) does explicitly require that the landlord “shall nonetheless be responsible for payment of the utility services” as of the effective date of the requirement to identify tenant occupied units, or September 1, 1993.  The utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account.

(Id., p. 15).  

Second, PECO argues that even if Section 1529.1 of the Code, 66 Pa. C.S. §1529.1, does contain such a requirement, PECO was not required to adhere to it prior to 1997, when this Commission issued Santos.  This argument is also without merit.  PECO has failed to cite any authority for its novel proposition that a party is only required to follow the mandates of the General Assembly if an opinion has been issued by this Commission that specifically confirms that it must do so.  The reason for PECO’s failure in this regard is clear, there is no authority for such a proposition.  A statute is effective upon enactment by the General Assembly.  No further action by this Commission is required in order to effectuate or implement the provisions of a statute.  

Finally, PECO contends that even if it had a duty in this case, it was only to transfer outstanding balances accrued at the second floor apartment, and since the record allegedly does not establish that the entire $4,763.64 balance was accrued at the second floor apartment, PECO claims it would be inequitable to allow transfer of the entire balance.

We note that the inequity alleged by PECO in this regard was caused by PECO’s own actions in misleading Ms. Battle.  Moreover, as noted in our previous discussion regarding Section 1530 of the Code, there was substantial and credible evidence presented at the hearing that the balance accrued at the second floor apartment was $4,763.64.  PECO did not dispute the origin of the outstanding balance at the hearing, and no evidence was presented regarding PECO’s ability or inability to establish the origin.  Therefore, ALJ Smolen’s finding in this regard will not be disturbed. 

Conclusion

We conclude that ALJ Smolen’s Initial Decision is supported by applicable statutory and case law as well as substantial and competent evidence.  Accordingly, we will deny Applicant’s Exceptions; THEREFORE, 

IT IS ORDERED:

1.
That the Exceptions of PECO Energy Company filed on March 26, 2001, to the Initial Decision of Administrative Law Judge Herbert Smolen, issued on March 6, 2001, are denied.  

2.
That the Initial Decision of Administrative Law Judge Herbert Smolen issued on March 6, 2001 is adopted to the extent consistent with this Opinion and Order.

3.
That the Complaint of Mary Esther Battle against PECO Energy Company in the instant proceeding is hereby sustained.

4.
That within thirty (30) days from the date of the entry of the Order in this matter, PECO Energy Company shall take all appropriate action and measures necessary to clear Mary Esther Battle’s credit record with the agency to which PECO Energy sold her account and with all credit reporting agencies with respect to the disputed balance of $4,763.64 by, inter alia, advising the said collection agency and all of said credit reporting agencies that said balance was inadvertently or mistakenly sold and reported as being Mary Esther Battle’s obligation and that Mary Esther Battle did not owe said balance at the time of its sale and referral and does not now owe said balance.

5.
That within said thirty (30) day period, PECO Energy Company shall submit to the Commission’s Bureau of Consumer Services and to Mary Esther Battle copies of all documents and all other evidence demonstrating compliance with Ordering Paragraph 3 of this Order.

6.
That upon compliance by PECO Energy Company with all provisions of this Order, this matter shall be marked closed.



BY THE COMMISSION,







James J. McNulty






Secretary

(SEAL)

ORDER ADOPTED:  July 13, 2001

ORDER ENTERED:  July 16, 2001

�	The term “foreign load” describes a situation where a ratepayer’s meter registers usage for utility service provided to a dwelling unit occupied by a person other than the ratepayer, or for use in a common area of a building. 
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