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OPINION AND ORDER

BY THE COMMISSION:



Before us for consideration is the Petition to Reopen the Record (Petition) of Alan and Donna Kau (Complainants) filed January 30, 2000.  The Complainants failed to serve a copy of the Petition upon PP&L, Inc. (Respondent).  The Petition was served upon the Respondent by Secretarial Letter dated March 21, 2000, wherein the Respondent was given ten (10) days to reply to the Petition.  On April 4, 2000, the Respondent filed a Response to the Petition (Response) along with a Motion to File Out of Time.
  

History of the Proceeding



On August 20, 1999, the Complainants filed a Formal Complaint against the Respondent wherein they alleged an inability to pay either their current bills for service or an amortized amount of the overdue bills owed to the Respondent.  The instant Complaint was occasioned by an appeal of a Decision by the Bureau of Consumer Services (BCS) on an Informal Complaint filed by the Complainants at BCS Decision No. ST0600027.  On October 4, 1999, the Respondent filed an Answer wherein it denied the major allegations of the Complaint.



On December 2, 1999, a hearing was held before Administrative Law Judge (ALJ) Richard M. Lovenwirth.  The Complainants participated pro se at the hearing.  The Respondent was represented by counsel. 



By Letter dated December 3, 1999, the Respondent filed a Certificate of Satisfaction of Complaint (Certificate) wherein it represented that the Parties to the matter before us agreed upon the following terms as full satisfaction of all outstanding legal and factual disputes in this proceeding:

(a)
Complainants agree to pay current budget bill of $139.00 plus $240.00 a month towards an arrearage of $1,528.16 on Account No. 21601-78005 beginning with the December billing date.

(b)
PP&L agrees not to apply late payment charges to the amount of arrearage at Account No. 21601-78005 for as long as Complainants make payments as stated in Paragraph 4(a) [preceding paragraph]. 

(c)
PP&L agrees not to terminate Complainants’ account based on Complainants’ arrearage for as long as Complainants make payments as stated in Para​graph 4(a).

(Certificate, pp. 1-2).



On December 6, 1999, the Office of Administrative Law Judge (OALJ) notified the Commission’s Secretary that, on December 6, 1999, the above-referenced Certificate was filed, and if no objection were filed thereto, the instant proceeding would be closed.  By Secretarial Letter dated December 27, 1999, the Parties to this proceeding were notified that the Commission had marked the instant proceeding closed.

Discussion



Set forth below in its entirety is the Complainants’ Petition:
  

On Thursday December 2, 1999, I took part in a telephone hearing with attorney Jamie Slamon and Judge Lovenwirth.  I write this “letter of exception” asking that my appeal be reconsidered as I am not able to comply with the terms of the order of Judge Lovenwirth for several reasons as follows:

I didn’t give all the relevant facts, I believe, for the Judge to make an informed decision.  I gave incorrect information as to income at the time of the hearing, specifically, my husband’s subcontracting income is $250.00 less than the figure I give [sic] of $500.

Our financial circumstances have drastically changed since the date of the hearing.  More specifically, I am not working at the daycare I started to work at the week of the hearing, which is a loss of $600 per month income [sic].

I am asking that the Public Utility Commission reopen my complaint or redecide [sic] my complaint and I will provide any documentation required to substantial [sic] the above upon the PUC’s direction.



Due to the unusual procedural posture whereby the Complainants are challenging the Certificate of Satisfaction of Complaint, we shall grant the Respondent’s Motion to File Out of Time, and address the Response to the Petition.  The Respondent argues that, pursuant to the Commission’s Regulations at 52 Pa. Code §5.572(c), a petition shall be filed within fifteen (15) days after a Commission Order is entered or otherwise becomes final.  The Respondent urges that the Petition be denied because it was not filed within the prescribed timeframe.



The Respondent further argues that the Complainants had an opportunity to provide all relevant information during the hearing and failed to do so.  The Respondent submits that the Complainants have made only four (4) payments on their account, including one (1) payment after filing the Certificate of Satisfaction.  The Respondent asserts that the Complainants are abusing the administrative process to avoid paying for electric service.  (Response, pp. 2-3).



Since the record in this proceeding was closed as a result of an agreement between the Complainants and the Respondent, the ALJ did not issue an Initial Decision nor was there a final Commission Order issued.  Accordingly, we will construe the subject Petition as one to reopen the record.  



The Commission’s Regulations at 52 Pa. Code Section 5.571(a)-(e), 52 Pa. Code §5.571(a)-(e), govern petitions to reopen the record after the close of the record, but before the issuance of a final decision.  Since we have not issued a final order in this matter, we believe that it is appropriate to entertain the Complainant’s Petition.



52 Pa. Code §5.571(d) reads as follows:

(d)
The presiding officer, before issuance of the presiding officer’s decision or certification of the record to the Commission, otherwise the Commission, upon notice to the participants, may reopen the proceeding for the reception of further evidence if there is reason to believe that conditions of fact or law have so changed as to require, or that the public interest requires, the reopening of the proceeding.

We add, parenthetically, that the Commission’s Regulations at 52 Pa. Code §5.572(c) refer to cases wherein a final order has been entered.  In this matter, there was no final order entered; accordingly, §5.572(c) does not apply to the matter before us.



Our reading of the Petition and the applicable Regulation cited above leads us to the conclusion that the Petition alleges a material change of fact in that the Complainants’ income level may have substantially decreased since the December 2, 1999 evidentiary Hearing.  Accordingly, we conclude that the Complainants’ Petition meets the evidentiary standards contained in 52 Pa. Code §5.571.  While we are reluctant to further protract this proceeding, we are cognizant that no Initial Decision or final Order have issued herein.  We, therefore, will direct that the proceeding be reopened and we will return this matter to the OALJ to hold hearings as deemed appro​priate, culminating in the issuance of an Initial Decision on Remand within thirty (30) days of entry of this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Petition to Reopen the Record filed by Alan and Donna Kau, on January 20, 2000, at Docket No. C-00992748, is granted.



2.
That the Motion to File Out of Time, filed by PP&L, Inc. on April 4, 2000, is granted.



3.
That this matter is returned to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order, and culminating in the issuance of an Initial Decision on Remand.  







BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 27, 2000

ORDER ENTERED:  




	� 	Pursuant to Section 1.2(c) of our Regulations, 52 Pa. Code §1.2(c), we shall waive any technical defects and entertain the Respondent’s Response to the subject Petition. 


	� 	The Petition was written and signed by Complainant Donna Kau.  







