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HISTORY OF THE PROCEEDINGS



On May 6, 2003, Wanda Jackson (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO) questioning both her bill and her payment amount which is based on the Bureau of Consumer Services (BCS) decision.  The Complaint asked the Commission to make her payments lower and to make sure that she is paying actual and not estimated bills.


On June 27, 2003, PECO filed an Answer denying the material allegations of the Complaint.  The Answer further alleges that the Complainant has not complied with the BCS decision issued June 3, 2003, which required Complainant to pay the CAP Rate catch up payment of $800.00 by May 28, 2003.


PECO’s Answer requested that the Complaint be dismissed, or that the Commission enter an Order directing payment and authorizing PECO to terminate service if payment is not made.  In addition, PECO requested an Interim Order directing Complainant to pay her bills while the hearing in the matter was pending and authorizing PECO to terminate service if Complainant fails to pay according to the Interim Order pursuant to Bernecker v. Bell Atlantic-PA, Inc., PUC Docket No. F-00231398 (1995).  PECO asks for an Order requiring Complainant to make a lump sum payment equal to the amount of the payments missed under the BCS decision, minus any payments made.  Attached to the Answer was a copy of the BCS determination which reflects the payment arrangement set by BCS.



A Hearing Notice was issued September 22, 2003, setting the telephonic hearing for Friday, December 19, 2003 at 1:00 pm.  The Hearing Notice directed the parties to inform the Commission if there is a change in address or telephone number.  I issued a Prehearing Order on September 26, 2003, which also indicated that the hearing was set for the aforementioned date and time.  Per PECO’s request, I attached an Interim Payment Order directing Complainant to pay her monthly PECO Energy Company bills until a final Commission order is issued or until the proceeding is otherwise resolved.  Neither of these mailings was returned as undeliverable. Both of these documents warn the parties that failure to appear could result in the loss of the case.



In accordance with the Prehearing Order, PECO submitted three copies of its proposed exhibits for possible use at the telephonic hearing.  Complainant failed to submit a Monthly Budget Information form.



On December 19, 2003, at 1:00 pm, I called the telephone number provided on the Complaint.  An answering machine directed the caller to leave a message.  I left a message informing Complainant of my identity and my purpose in calling, and further informing her that I would call back in ten minutes.  I informed her that if she did not pick up the phone at that time, the hearing would proceed in her absence.  I contacted counsel for PECO and relayed this information.  



The second phone call was made to Complainant’s number at approximately 1:20 pm, and again the call was taken by an answering machine.  The hearing went on in Complainant’s absence, and PECO presented the testimony of Anthony Costello, Regulatory Assessor for PECO, who testified to the Complainant’s outstanding balance, the BCS agreement, the Complainant’s current budget amount, that she is a CAP rate 50% customer, and the catch-up payment.  PECO moved for the dismissal of the case for failure to prosecute, and I advised PECO that I would grant the motion and issue a decision.  A tape recording was made of the hearing, and the record closed when the hearing concluded.

FINDINGS OF FACT


1.
Complainant Wanda Jackson is the named ratepayer on PECO account no. 50-05-11-214560, 345 Huntley Road, Upper Darby, PA  19082.



2.
On May 6, 2003, Complainant filed her formal Complaint against PECO Energy Company questioning the billed amount required by the Commission’s Bureau of Consumer Services’ determination.



3.
By Telephone Hearing Notice dated September 22, 2003, and Prehearing Order dated September 26, 2003, Complainant was advised that an Initial Telephone Hearing regarding her Complaint was scheduled for December 19, 2003.



4.
Both the Telephone Hearing Notice and the Prehearing Order were mailed to Complainant at the address listed on her Complaint and neither was returned to the Commission by the United States Postal Service as undeliverable.


5.
Complainant did not appear for the hearing.



6.
Complainant did not settle nor withdraw her Complaint prior to the scheduled hearing date nor obtain a continuance.



7.
The Commission’s Bureau of Consumer Services issued a decision in this case on May 30, 2003, which directed Complainant to make her regular budget payment plus $40 towards arrears beginning in June 2003.



8.
At the time of the hearing, Complainant’s outstanding balance was $3,392.45.

DISCUSSION



In her Complaint, Complainant alleged an inability to meet the payments set by the BCS arrangement.  She bears the burden of proving her entitlement to relief from the Commission.  66 Pa. C.S. § 332(a).  She cannot meet that burden without participating in the hearing.  Since she did not participate, she did not sustain her burden of proof, and PECO’s motion to dismiss will be granted.



Complainant was notified of the time and date of the hearing in two separate documents.  The Telephone Hearing Notice was sent September 22, 2003, and my Prehearing Order, sent September 26, 2003, also listed the time and date of the hearing. 



Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



The Office of Administrative Law Judge reports no contacts from Complainant, and therefore, her absence is unexcused.  Her Complaint will be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892 (entered December 26, 1995).  


The BCS determination of payments shall be reinstated, with a catch-up payment consisting of the payments missed since BCS issued its decision due in thirty days from the date of the final Commission order.  PECO’s witness, Anthony Costello, indicated that the sum of missed payments since the BCS decision is $884.00, minus a $55.51 payment, for a catch-up payment of $828.49.  This determination is consistent with Claypool v. T.W. Phillips Gas and 
Oil Company, PUC Docket No. Z-00248730 (entered November 9, 1995), and Stammel v. PG Energy, a Division of Southern Union Company, PUC Docket No. C-20027994 (entered May 21, 2003), which require a utility to provide the amount of the budget billings for the months which fall between the BCS determination and the hearing. 



Accordingly, PECO’s motion to dismiss for failure to prosecute will be granted, and PECO will be directed to issue a bill to Complainant with the “Claypool catch-up” amount calculated using the budget billing amount payable within thirty days of issuance of the PECO bill.  Thereafter, Complainant is directed to pay her monthly budget bills plus $40.00 towards the overdue account balance.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.



2.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



3.
Notice mailed to Complainant’s last known address and not returned by the Post Office is presumed to have been received.



4.
Complainant has failed to sustain her burden of proof by failing to appear for the scheduled hearing.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
The Complaint of Wanda Jackson filed with the Commission at Docket No. Z-00989568 against PECO Energy Company is dismissed with prejudice for failure to prosecute.


2.
Within 15 days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Wanda Jackson in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the most recent Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order adopted May 1, 2003, entered May 21, 2003.  



3.
The Secretary shall mark this file closed.

Date:
July 13, 2004

















Susan D. Colwell








Administrative Law Judge
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