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On June 16, 2003, Matthew and Jennifer Nojunas (Complainants) filed a formal complaint with the Commission alleging that the electric bills were too high from November 1999, when the oil burner in their home blew up and all the pipes were broken, through 
January 2, 2003, when the burner was replaced and the home repaired.  The Complaint also alleges that the electric company’s service was not adequate since there were too many estimated bills during that period.  


On July 16, 2003, PPL Electric Utilities Corporation (PPL or Respondent) filed its Answer admitting that it had estimated Complainants’ electric bills since it was not able to access the meter due to a locked gate or vicious dogs.  The Answer also stated that actual meter readings were obtained on September 9, 1999, December 1, 1999, April 24, 2002, March 4, 2002, and April 19, 2002
, which confirmed that the Complainants’ electric usage was underestimated during the months that their use was estimated.  Since May 1, 2002 all electric bills except one have been based on actual meter readings.  In addition, a PPL representative tested Complainants’ meter, which was found to be working at 100.25 percent accuracy, and a high bill investigation showed that Complainants’ potential use exceeded the electricity use for which complainants were billed.  There was also a defective refrigerator operating in the garage that increased Complainants’ electricity usage.



On December 4, 2003, a telephone hearing notice was issued, which set the initial telephonic hearing for Thursday, February 12, 2004 and assigned the case to Administrative Law Judge Debra Paist.  Judge Paist issued a prehearing order on December 22, 2003, which set forth some of the relevant rules of procedure.  The hearing was rescheduled at the request of the Complainants, and by notice issued March 3, 2004, the initial telephonic hearing was rescheduled for Friday, April 16, 2004.  By notice issued April 2, 2004, the parties were 
informed that the case had been reassigned to me.  Again by request of the Complainants, the hearing was rescheduled to June 3, 2004.


The hearing was held as scheduled with Complainants represented by counsel Theresa L. Giannone, who presented the testimony of Jennifer Nojunas and her father, Anthony Miernicki.  Respondent was represented by counsel, Gary L. Weber, who presented the testimony of PPL employee Terry Albright.  A transcript of 80 pages was prepared.  PPL submitted three exhibits, and Complainants submitted one.  The evidentiary record was closed at the end of the hearing.  The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainants are Matthew and Jennifer Nojunas, 456C Farmers Road, Ringtown, PA  17967.



2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing electric service in the Commonwealth.



3.
When Complainant Mrs. Nojunas moved into the subject house, a one-floor ranch house with six rooms in 1997, Mr. Nojunas already lived there.  Tr. 9.


4.
When Complainant Mrs. Nojunas moved into the house, there was no kitchen, just a refrigerator and a microwave.  Tr. 9.



5.
The property had a well and a pump. Tr. 10,



6.
In 1998, PPL began the estimate the electric bills.  Tr. 11.



7.
There were two people living in the house.  Tr. 11.



8.
In 1999, Complainant Mrs. Nojunas was in Allentown for brain surgery and visited the PPL office to attempt to discuss her bills with a PPL employee, but she was directed to a telephone since the PPL office is not set up for personal visits.  Tr. 12.



9.
From August 17, 1999 to July 2002, Complainants made no payments on their electric service account.  PPL Exhibit 3.



10.
In November of 1999, the oil burner blew up. Tr. 12



11.
Complainants did not cancel electric service because they expected the monthly bill to reflect only the basic $6.47 service charge.  Tr. 23.



12.
Each monthly bill following November 1999 was higher than $6.47.  PPL Exhibit 3.



13.
The Complaint filed with the Commission’s Bureau of Consumer Services (BCS) was filed June 4, 2002, following PPL’s posting of a 10-day termination notice at the premises.  Tr. 26.



14.
PPL maintains billing records for four years.  Tr. 43.



15.
Information regarding the type of billing, whether estimated or actual, is only kept for 48 months.  Tr. 44.


16.
PPL records indicate that the readings for Complainants’ bills were estimated because the gate to the property was locked and the meter reader could not gain access much of the time.  Tr. 46.



17.
PPL issued an investigation to obtain a reading at the premises because on May 24, 2000, it was unable to access the meter because of a locked gate.  The reading was obtained in June 2000.  Tr. 47. 



18.
In February of 2001, PPL sent another letter informing Complainants that PPL needed to access the meter or it would begin termination proceedings.  Tr. 48.



19.
A ten-day termination notice was posted on the property on April 9, 2001, and a three-day notice was posted on April 16, 2001.  Tr. 48.



20.
A PPL representative read the Complainants’ meter on April 19, 2001 and PPL adjusted the prior bills accordingly.  Tr. 47, PPL Exhibit 3.


21.
On August 31, 2001, PPL sent another letter advising that it required access to the electric meter.  Tr. 48.



22.
In March, 2002, PPL sent another letter advising that it required access to the electric meter or that termination proceedings would be implemented for non-access.  Tr. 49.



23.
On April 3, 2002, a ten-day termination notice was posted.  Tr. 49.



24.
On April 11, 2002, PPL gained access and read the meter.  Tr. 49.



25.
The billings were adjusted according to the actual reading.  Tr. 49, PPL Exhibit 3.



26.
PPL received a key to the premises in April, 2002, and can access the meter now.  Tr. 49.



27.
On May 28, 2002, PPL sent an overdue notice to Complainants for nonpayment.  Tr. 50.



28.
On June 4, 2002, Complainants filed their informal complaint with BCS.  Tr. 50.



29.
On July 11, 2002, PPL received a high bill complaint from the Complainants.  Tr. 51.



30.
PPL records indicate that the Complainant was satisfied with the conversation and agreed to pay the estimated bill.  Tr. 52.



31.
PPL records indicate that Complainants next contacted PPL on March 6, 2003 regarding a high bill.  Tr. 53.



32.
PPL instituted a high bill investigation in response.  Results are that the meter tested at 100.28 percent accurate, that there was a defective refrigerator in the garage, and that the home had the capacity to use more than the amount billed.  Tr. 54-57.



32.
At the time of the hearing, the Complainants account reflected a balance of $2,854.92.  Tr. 58. 

DISCUSSION

Complainants’ case



Complainant Jennifer Nojunas testified that she moved into the subject home in 1997.  The house is a single floor ranch with six rooms.  At that time, it had no kitchen but it had an oil burner, TV, washer and dryer, small refrigerator and a microwave.  There was no outside lighting but there was a pump.  There is a fence around the property, which measures 6.1 acres.  



In 1998, PPL began to estimate the bills.  In 1999, Complainant was in Allentown for brain surgery and went to the PPL office to attempt to discuss her bills with someone but got nowhere.  The PPL office is not set up to meet with customers.  Rather, she was directed to a telephone to contact the customer service representative in that fashion.  


In November 1999, the oil burner blew up and the result was that the house was unlivable.  The Complainants became over-the-road truck drivers, living out of the cab of the truck instead of the home.  In 2000, bills were estimated for ten months of the year.  There was no heat or water being used that year, and the bills were too high to be justified by the amount electricity being used.  Although Complainants did not cancel their electric service, they did attempt to take advantage of PPL's On-Track Program, but their income was too high.  The OnTrack program is the Respondent’s program which aids low-income customers.


In 2001, the bills were estimated.  There were no contact with PPL, but the situation remained the same, with the bills being too high for the service being rendered.



They filed their Complaint on June 16, 2003, alleging that the estimated bills were too high for the amount of usage in the house. 

Respondent’s case


According to Terry Albright, customer support supervisor for PPL, Respondent company maintains billing records for four years.  PPL Exhibit 3 begins on January 1, 1999.  Degree day, reading type (estimated, actual, or whether the reading was obtained on a date other than the regular reading date), and kilowatt hours used, constitutes information that is kept for 48 months, and is listed on PPL Exhibit 3 starting on March 3, 2000.  If a meter reader could not gain access to a meter, he would indicate this on his “irregularity code.”  Tr. 46.  PPL records, which Ms. Albright read into the record, indicate that PPL read the Complainants’ meter on April 19, 2001, after which the reading was adjusted.  



Ms. Albright testified that PPL issued an investigation to obtain a reading at the premises because they were unable to gain access to the meter on May 24, 2000 because of a locked gate.  PPL records indicate that Mr. Nojunas was hostile to the PPL serviceman who returned to attempt to obtain a reading in June 2000 but could not when Mr. Nojunas ordered him off his property.  PPL sent a letter to the Complainants in February 2001 stating that PPL needed to access the meter or it would begin termination proceedings for non-access and estimated readings.  After issuing termination notices on April 9, 2001 (ten-day) and April 16, 2001 (three-day), PPL obtained a reading on April 19, 2001, and service was not terminated.  



PPL sent another letter to Complainants on August 31, 2001, advising them that PPL needed to access the meter.  A letter informing the Complainants that termination proceedings would be implemented if access were not provided was sent in March, 2002.  A ten-day termination notice was sent on April 3, 2002, and access was obtained on April 11, 2002.  



PPL received a key to the gate in April, 2002.  As indicated in PPL Exhibit 3, page 3, PPL adjusted its billings based on the readings obtained on April 19, 2002.  With the exception of July 2002, all the readings since April 2002 have been actual readings.  



The next contact with the Complainants took the form of an overdue notice sent May 28, 2002.  PPL has no records of payments made between August 17, 1999 and July 12, 2002.  The Complainants filed a Complaint with BCS on June 4, 2002, and they contacted PPL on July 11, 2002.  Following a telephone conversation with a customer service representative, Complainant paid his estimated bill.  There is no mention of an oil burner making the house unlivable.  There is mention that the Complainants had been living on the road.  PPL Exhibit 4 is a BCS decision dated May 12, 2003, which provides that the Complainants pay budget billing, which was $40.00 at that time, plus $15.00 towards arrearage.  PPL Exhibit 3 shows Complainants payments of $55.00 beginning July 9, 2003. 


PPL received a high bill complaint from Complainant on March 6, 2003.  A PPL representative went to the Complainants’ residence to investigate and to test the meter.  His notes indicate that the meter tested at 100.28 percent accurate.  PPL Exhibit 1.  Complainant confirmed that the appliances which are listed as present on the property were, in fact, there.  Tr. 76-79.  The PPL representative identified the appliances present on the property and marked them on his form.  PPL’s program takes that information and gives an estimate for a 30-day kilowatt hour consumption, which it will prorate based on the number of days relevant.  Tr. 56.  



The time frame used was from January 2, 2003 to March 3, 2003, because that was the disputed bill.  Sixty days were used since on January 31, 2003, the Complainants were issued a bill for zero kilowatt hours, and then the bill received on March 3, 2003 was for 1951 kilowatt hours.  Ms. Albright stated, “It appears that the meter may have been under-read by 1000 kilowatt hours in January 2003.”  Tr. 57.  


PPL does not use a postcard system to have customers read their own meters and send the readings in.  The present customer service system, implemented on February 1, 1999, makes the customer contact center responsible for obtaining readings, and they are usually phoned in by the customers.  Tr. 61.  Customers are sent a letter after five months of estimates and are asked to call in.  There is no notice of the procedure in an estimated bill.  



In addition, bills are estimated based on the previous year’s usage.  When the previous year’s bills are also estimates, the bills are based on the billing information available.  Tr. 68.  

Analysis


The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainants must show that the utility is responsible or accountable for the problem described in the Complaint,  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  



In the present case, Complainants have the burden of proving that PPL has rendered service which is inadequate or unreasonable within the meaning of the Public Utility Code, 66 Pa. C.S. § 1501.  The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d. 491 Pa. 123, 420 A.2d 371 (1980).  The Public Utility Code provides that every jurisdictional public utility shall provide reasonable service:



§ 1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . .

66 Pa. Code § 1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).  An electric utility’s “service” includes any and all acts related to the function of the distribution of electrical energy.  West Penn Power Co. v. Pa. Publ. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth.Ct. 1990).  



The question becomes whether PPL's use of estimated billing for the months during which Complainants did not permit PPL to access the meter constituted adequate and reasonable service within the meaning of the Public Utility Code.  Commission regulations permit a utility to estimate Complainants’ bills under certain circumstances:

§56.12.  Meter reading; estimated billing; ratepayer readings.


Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.

* * *

(4)  Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:



(i)  The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.



(ii)  The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer supplied reading to verify the accuracy of the estimated readings.



(iii) The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.

52 Pa. Code § 56.12.   


Respondent has undertaken reasonable alternative measures, such as informing the ratepayers that access has not been obtained and that the ratepayer should call the company.  Since “reasonable alternative measures,” include either providing preaddressed postcards upon which the ratepayer may note the reading or telephone reporting of the reading, PPL has not violated the Commission’s regulation by sending a letter to the customer and instructing the ratepayer to call in the meter reading.  


Complainant’s evidence regarding both high billing and excessive estimation was contradictory and inconsistent.  The Complaint states that “No one was living in the house until January 2, 2003, when a new oil burner was installed.”  Yet, Mrs. Nojunas submitted an exhibit from Tom’s Plumbing & Heating for the installation of the replacement oil burner dated December 2, 2003.  She testified that she moved back into the house “At the end of November they installed a new oil burner and repaired all the pipes. . . 2003.”  Tr. 19.  


When asked by PPL counsel if she keeps a dog or dogs at the property, she responded, “I don’t have any dogs.”  Tr. 33.  Then the following exchange took place:


Judge Colwell:  Have you ever had dogs on that property?


Mrs. Nojunas:  I’ve never had dogs on that property.


Judge Colwell:  Have there been dogs living there since you married your husband and moved to the property in 1997?


Mrs. Nojunas:  I believer there were two.  One died and one ran away.


Judge Colwell:  When was that, ma’am?


Mrs. Nojunas:  One ran away, a little mutt-type dog in 2001.


Judge Colwell:  What kind of dog was the other one?


Mrs. Nojunas:  It was an Australian – no, it was some kind of sheepdog type thing.


Tr. 37. 



No explanation was offered for the dog running away two years after the property was uninhabitable, and it is not clear whether the dog was living there during that time, or how it was cared for when no one lived there.  Mrs. Nojunas’ conflicting, incomplete testimony regarding the presence of dogs did not enhance her credibility as a witness.  


Mrs. Nojunas appeared to be testifying from memory rather than from records.  She testified that her bills in 1999 were around $100.00 per month, yet the PPL account statement, PPL Exhibit 4, which was admitted without objection, shows her bills to range from $27.96 to $74.14, with the twelve-month average being $60.92.  This reflects the billing and the average prior to PPL’s actual reading September 9, 1999, which resulted in reductions also shown on PPL Exhibit 4.  


Mrs. Nojunas testified that she took issue with the estimated bills for 2000, because “no one was in the house and the house still had no heat and no running water.  I also, in the year of 2000 tried to get on the OnTrack Program and they turned us down because they said we made too much money.”  Tr. 14.   No logical explanation was offered for the Complainants’ continued electric service to a building which had no heat and no running water, and was so uninhabitable that they stayed in motels instead of their home, for a period of either two or three years, when they believed that they being charged too much for the service.  She states:

I didn’t feel it was necessary with no one being there to have it turned off for any reason because the meter wouldn’t be running and you just pay your basic $6.47 every month for having the service and I didn’t think it would be a big deal, but it has turned into a big deal.”  Tr. 23.



The oil burner ceased functioning in 1999, and the Complaint was filed June 16, 2003.  Even with the traveling involved in over-the-road trucking and the possibility that the Complainants might not pick up their monthly bills every month, it would take only one heating season, and no more than one year, to realize that the electric bills were higher than the expected $6.47 basic service charge.  At that point, it is reasonable to expect a customer to contact the company for answers.  Note, too, that PPL Exhibit 3 shows that Complainants made no payments on their electric account from August 1999 to July 2002.  It was three full months after the payment of August 17, 1999, when the Complainants had already incurred an arrearage of $431.61, to the date when the house reportedly became unlivable.  No explanation was provided for the cessation of payments during that time.


When asked by her own counsel whether she paid any of the 1999 bills, she replied, “I don’t know,”  Tr. 14., but later indicated to PPL’s counsel that both she and her husband paid the bills.  Tr. 25. 



Again, even allowing for the difficulties associated with traveling much of the time, it is simply not logical to continue to incur electric bills if no electricity is being used at the house.  Although no plausible explanation was offered for keeping electric service to the house, there must have been a reason, whether some condition existed requiring continued electric service or whether the Complainants simply failed to cancel it.  Either way, because Complainants failed to terminate that service, they are required to pay for it unless there was some legal fault on the part of the Respondent.  


Mrs. Nojunas testified that she was never sent any letters indicating that PPL was trying to obtain access to the meter, or that she could call or send in the meter information.  Tr. 18.  Yet the only contact that she initiated with the Respondent was in 1999, when she was in Allentown and stopped at the PPL offices.  She indicates that her contact was not satisfying, but she did not pursue the matter further at that time, or at all until filing the BCS complaint in June 2002.  In addition, the PPL witness testified that the letters were sent as a matter of course, and I find the testimony to be credible.  


Respondent company performed a high bill investigation when the Complainants informed PPL that they thought their bills were too high.  While Complainants also complain that their estimated bills were too high from November 1999 to November 2003, PPL rebuts the claim by establishing that it took actual readings on September 9, 1999, December 1, 1999, April 24, 2001, March 4, 2002, and April 19, 2002, and the account was adjusted accordingly.  Therefore, even if the estimated bills were not accurate, the Respondent corrected the estimations when actual readings were obtained.  At some point, the Complainants had a duty to inform PPL that they believed the bills to be too high, enabling PPL to conduct a high bill investigation.  Complainants did not complain to the Respondent until March 6, 2003, at which time the Respondent acted appropriately in performing the high bill investigation.  Prior to that time, there is no documentation from either side to either support or refute a claim.  Returning to the burden of proof, Complainants have the burden of proving that the Company is responsible for the perceived violation, here the high estimation of bills from November 1999 to June 2003.  Complainants have failed to sustain their burden of establishing that there was a problem with the amount of the bills. 



Accordingly, I find that the Complainants have failed to sustain their burden of proving their Complaint, and it shall be dismissed.  

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the persons and subject matter of this Complaint.  66 Pa. C.S. § 701.  



2.
Complainants bear the burden of proof.  66 Pa. C.S. § 332(a).



3.
To satisfy the burden of proof against a utility, the Complainants must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  


4.
PPL has not violated the Commission’s regulation by sending a letter to the customer and instructing the ratepayer to call in the meter reading.  52 Pa. Code § 56.12.



5.
Complainants have failed to sustain their burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Matthew and Jennifer Nojunas, 456 C Farmers Road, Ringtown PA  17967 at PUC Docket No. Z-01161749 is dismissed.



2.
That Complainants continue to comply with the May 12, 2003 decision of the Bureau of Consumer Services by paying the budget billing plus $15.00 towards arrearage until said arrearage is fully paid.


3.
That PPL refrain from assessing late or overdue payments so long as Complainants comply with this Order.



4.
That the Secretary mark this docket closed.

Dated:
July 6, 2004



_____________________________________ 







Susan D. Colwell







Administrative Law Judge
 
� The Answer stated that readings were obtained February 3, 1999, April 5, 1999, June 3, 1999, September 9, 1999, December 1, 1999, April 24, 2002, March 4, 2002, and April 19, 2002.  However, the evidence is that the April 24, 2002 date should read 2001. 


� “Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. § 102. 
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