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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On September 30, 2002, Antonino Romeo (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that he was overbilled by Respondent.



On October 30, 2002, Respondent filed an Answer to the Complaint.  Respondent denies overbilling Complainant.



The hearing in this case was twice rescheduled before finally being held on September 17, 2003.  Both parties appeared at the hearing and testimony was taken from Complainant and Respondent’s two witnesses.  Testifying on behalf of Respondent were its employees, James Plunkett, a revenue protection technician, and Renee Tarpley, a regulatory assessor.


A further hearing was then scheduled to allow: (1) a high bill field investigation to be conducted by Respondent at Complainant’s property; (2) the testing of Complainant’s present meters by Respondent; (3) Respondent to find out what happened to the meters that were removed from Complainant’s property in July 2000; and (4) Respondent to ascertain how the make-up bill was calculated.  However, at the further hearing held on November 17, 2003, Respondent only presented evidence in regard to items (3) and (4) above.  (Ms. Tarpley testified on behalf of Respondent).  No high bill field investigation had been conducted at Complainant’s property and Complainant’s present meters had not been tested.  Consequently, an additional in-person hearing was scheduled for February 17, 2004 to address items (1) and (2) above.  (Tr. 4-5).  



By letter dated January 19, 2004, Complainant requested a continuance of the hearing scheduled for February 17, 2004.  By letter dated January 21, 2004, Respondent objected to Complainant’s request.  By order dated January 22, 2004, I denied Complainant’s request for a continuance of the hearing.



A further hearing was held as scheduled on February 17, 2004.  Both parties appeared and presented testimony.  Testifying on behalf of Respondent were Ms. Tarpley and Michele Magdzinski, who is employed by Respondent as a supervisor of high bill investigators.


The hearing transcripts consist of a total of 287 pages.  The hearing record closed on March 17, 2004.

FINDINGS OF FACT


1.
Complainant, Antonino Romeo, resides at 9517 Alton Street, Philadelphia, PA 19115.  (Tr. 5-6).



2.
Complainant is a residential electric and off-peak customer of Respondent, PECO Energy Company.  (Tr. 9; PECO Ex. 1).



3.
After reading Complainant’s meters in June of 2000, Respondent’s meter reader informed Respondent’s revenue protection unit of possible meter tampering at Complainant’s property.  (Tr. 72-74).



4.
On July 7, 2000, James Plunkett, a revenue protection technician for Respondent, went to Complainant’s residence to investigate whether the meters had been tampered with.  (Tr. 72-74).



5.
Mr. Plunkett found that both the residential electric and off-peak meters had two holes drilled into the glass covers, indicating that the meters had been tampered with, although at the time, no objects were inserted in the meters to prevent or impede them from registering electricity usage.  (Tr. 72-74).



6.
On July 7, 2000, after finding that the meters had been tampered with, Mr. Plunkett removed the meters and installed new meters at Complainant’s residence.  (Tr. 74).



7.
The readings taken from the meters that were removed were 70515 for the residential electric meter, and 59133 for the off-peak meter.  (Tr. 90).


8.
The newly installed meters were set at zero.  (Tr. 90).



9.
The meters that were removed were not tested for accuracy, but rather were refurbished or discarded, which is Respondent’s practice after it determines that there has been theft on a meter.  (Tr. 11, 17).



10.
On August 1, 2000, Respondent took readings from Complainant’s newly installed meters that reflected usage from July 7, 2000 to August 1, 2000 (25 days).  (Tr. 9-10).



11.
The meter readings taken on August 1, 2000, reflected daily average use of 37.5 kwh on his residential electric meter and 8.7 kwh on his off-peak meter over the 25 day period.  (Tr. 9; PECO Ex. 5).



12.
Complainant’s daily average use on his residential electrical meter for a comparable period was 20.6 kwh in 1999 and 35.5 kwh in 1998.  (PECO Ex. 5).



13.
Complainant’s daily average use on his off-peak meter for a comparable period was 1.2 kwh in 1999 and 8.1 in 1998.  (PECO Ex. 5).



14.
From October 1998 to July 7, 2000, Complainant’s recorded daily average use was abnormally low when compared to his recorded daily average use both prior to that time and after the new meters were installed on July 7, 2000.  (Tr. 14; PECO Ex. 5).



15.
In order to capture amounts used but not billed as a result of the meter tampering, Respondent rebilled Complainant for the period May 2, 2000 to August 1, 2000, based on daily average use of 37.5 kwh on his residential electric meter and 8.7 kwh on his off-peak meter.  (Tr. 10, 96-99; PECO Exs. 1, 5).



16.
The rebilling resulted in Complainant receiving a bill in August 2000, in the amount of $460.50 for residential electric service and $53.94 for off-peak service for a total of $514.44.  (Tr. 10, 96-99; PECO Exs. 1, 5).



17.
On June 6, 2001 Respondent removed Complainant’s meters and replaced them with automatic meter reading (AMR) devices.  (Tr. 90-91; PECO Ex. 5).



18.
The readings taken from the meters that were removed were 10678 for the residential electric meter and 07013 for the off-peak meter.  (Tr. 90-91).



19.
The newly installed AMR devices were set at zero.  (Tr. 91).



20.
On February 13, 2004, Victor Saldana, a field consultant employed by Respondent, conducted a high bill investigation at Complainant’s residence.  (Tr. 55-56; PECO Ex. 6).



21.
The appliance analysis conducted by Mr. Saldana showed that Complainant’s appliances had the potential to use the amount of electricity for which he was billed.  (Tr. 56-59; PECO Ex. 6 at 2).



22.
The residential electric meter tested 100.12% accurate under a full load and 100% accurate under a light load when Mr. Saldana performed an instrument test on the meter.  (Tr. 61).



23.
A passing load test performed by Mr. Saldana on the off-peak meter showed that it was accurate.  (Tr. 54, 60; PECO Ex. 6 at 2).



24.
Complainant’s outstanding account balance on September 17, 2003, was $1,280.82.  (Tr. 88).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that starting with his August 7, 2000 bill in the total amount of $514.44 ($460.50 for residential electric service and $53.94 for off-peak service) Respondent has been overbilling him.  (Tr. 28-29; Complainant Ex. 1; PECO Ex. 1).  Specifically, Complainant questions: (1) whether the meters removed by Respondent from his residence on July 7, 2000, on suspension of tampering, did in fact register inaccurate usage; (2) whether it was proper for Respondent to backbill him for the period from May 2, 2000 to August 1, 2000; (3) whether the meters installed on July 7, 2000 and June 6, 2001 were accurate; and (4) whether Respondent set the newly installed meters at zero.  (Tr. 38-40).



Respondent’s witness, James Plunkett, testified that his unit (revenue protection) was informed of possible meter tampering at Complainant’s residence by the person who read Complainant’s meters in June of 2000.  Consequently, on July 7, 2000, Mr. Plunkett went to Complainant’s residence to investigate.  There he found that both the residential electric and off-peak meters had two holes drilled in the glass covers, although he saw no objects inserted in the meters at that time to impede the rotation of the discs which measure usage.  Mr. Plunkett testified that once a hole is drilled in the glass, a nail or paper clip can be used to open the meter, and then an object such as a paper clip can be used to slow or stop the disc from rotating so that all of the electricity usage in the residence is not registered on the meter.  (Tr. 72).  Mr. Plunkett determined that the meters had been tampered with because of the drilled holes in the glass and he consequently removed the meters and installed new ones.  Readings were taken from the old meters and the new meters were set at zero.


On August 1, 2000, Respondent took readings from Complainant’s new meters and observed that the readings reflected greater usage that had been reflected on his old meters the previous year.  Respondent’s witness, Renee Tarpley, pointed out that from October 1998 to July 7, 2000, Complainant’s recorded daily average use was abnormally low when compared to his recorded daily average use both prior to that time and after the new meters were installed on July 7, 2000.  (Tr. 14; PECO Ex. 5).  Respondent determined that the discrepancy was due to tampering on the meters.  Consequently, in order to capture amounts used but not billed as a result of the meter tampering, Respondent rebilled Complainant for the period May 2, 2000 to August 1, 2000, based on the daily average use reflected by the readings taken on August 1, 2000, which were 37.5 kwh on the residential electric meter and 8.7 kwh on the off-peak meter.  (Tr. 10, 96-99; PECO Exs. 1, 5).  This resulted in the August 7, 2000 make-up bill in the amount of $514.44 that Complainant received.


Complainant denied tampering with the meters that were removed on July 7, 2000, and asserted that they should have been tested for accuracy.  Ms. Tarpley testified, however, that the meters were not tested, but rather were refurbished or discarded, which is Respondent’s practice after it has determined that meters have been tampered with.  



Complainant indicated that the meters installed on July 7, 2000, should also have been tested for accuracy.  However, there is no record evidence that Complainant ever requested that Respondent test those meters.  At the hearing Complainant testified that he wanted an independent contractor to perform the test, but that he never contracted with anyone to do it.  (Tr. 38).  


In regard to the AMR devices that were installed on June 6, 2001 (which replaced the meters installed on July 7, 2000), I directed Respondent to test those meters.  Respondent’s witness Michele Magdzinski, testified that one of her subordinates, Victor Saldana, conducted a field investigation at Complainant’s residence on February 13, 2004.  He tested both meters and found them to be accurate.  (Tr. 54, 60-61; PECO Ex. 6 at 2).  He also conducted an analysis of Complainant’s appliances and found that they had the potential to use the amount of electricity for which Complainant was billed.  (Tr. 56-59; PECO Ex. 6 at 2).


Respondent provided persuasive evidence, as referenced above, in this case.  That evidence showed that Respondent reasonably determined that the meters it removed on July 7, 2000 had been tampered with.  There were drilled holes in the glass of the meters.  In addition, significantly more usage was recorded on the meters installed on July 7, 2000, than had been recorded the previous year from the old meters.  Based on its determination of meter tampering, it was lawful for Respondent to recoup underbillings even where there was no legal finding that Complainant engaged in theft of service.  See, Angies Bar v. Duquesne Light Company, 72 PA. PUC 213, 217 (1990).  Evidence of record also shows that when Respondent installed new meters, it set them at zero.  Complainant did not meet his burden of proving that the meters that were removed on July 7, 2000 had registered accurate usage for the period that he was rebilled.  Nor did Complainant meet his burden of proving that the meters that were installed on July 7, 2000 were inaccurate.  (He never requested that Respondent test the meters nor did he contract with anyone to do it.  I also note that the meter readings since the installation of the meters on July 7, 2000 had been consistent.  See, PECO Ex. 5).  Evidence of record further shows that the AMR devices installed on June 6, 2001 are accurate and that Complainant’s appliances are capable of consuming the electricity for which he was billed.  For all of the foregoing reasons, I must dismiss the Complaint.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.


4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Antonino Romeo v. PECO Energy Company at Docket Number C-20028591 is dismissed.



2.
That this case be marked closed.








_________________________________








Charles E. Rainey, Jr. 








Administrative Law Judge

Date:
June 23, 2004
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