BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lois D. Ohler





:








:


v.





:

C‑20031660







:


Duquesne Light Company.



:

INITIAL DECISION

Before

James D. Porterfield
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


This decision dismisses the complaint of a residential electric utility customer because the Complainant failed to show that her financial or life circumstances have changed since the Commission’s Bureau of Consumer Services (BCS) issued its decision on the customer’s informal complaint. This decision adopts the payment terms of the BCS decision and orders the payment of a deficiency amount arising from the failure of the Complainant to pay for all current consumption and to pay a lump‑sum on the arrearage, as directed by the BCS.


On October 27, 2003, Lois D. Ohler (Ohler or Complainant) filed her complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (DLC or Respondent). The complaint states that Ohler cannot afford to pay $225 a month for electric utility service. The complaint states that when Ohler came off the customer assistance program and her monthly bill went over $100.00, she couldn’t keep up with paying the bills. Ohler offers to pay the monthly budget amount plus $15 until the account is satisfied.


DLC answered the complaint and, in new matter, sought an interim payment order requiring Ohler to comply with the BCS decision or, alternatively, to pay for current usage. The Interim Payment Order issued November 25, 2003. A Prehearing Order issued May 21, 2004.


For the telephone hearing on June 9, 2004, Ohler appeared in her own behalf and offered testimony. Regina M. Sestak, Esquire, appeared on behalf of DLC and offered the testimony of Gary Miller, Regulatory Analyst, who sponsored the following listed six exhibits:
DLC Exh. No. 1, an account statement for Ohler at her former residence at 209 Silver Slipper Road, Hookstown, Pa., showing a final balance, on September 10, 2003, of $2478.73, which was transferred to the current account.

DLC Exh. No. 2, an account statement for Ohler at her current residence at 110 Hanover Kendall Road, Clinton, Pa.; at the time of the hearing, the balance on the account was $3365.14.
DLC Exh. No. 3, Usage Comparison Report.
DLC Exh. No. 4, Chronological Summary of PUC Orders & Payment Arrangements.
DLC Exh. No. 5, the BCS decision issued September 24, 2003, at BCS Decision #1413988, when the account balance was $2556.61, requiring Ohler to pay $256 by October 17, 2003, then to pay, monthly, $225 plus $15.00.
DLC Exh. No. 6 shows that Ohler entered the CAP on July 17, 2001, at the Silver Slipper Road residence, at which time Ohler’s monthly payment was $87 (60 percent of budget); the exhibit also shows that Ohler defaulted under the CAP on October 30, 2003.


During the course of the hearing Ohler expressed certain concerns that were later addressed by DLC. By letter dated June 16, 2004, DLC advised Ohler that her meter had been tested following the hearing and found to be registering usage accurately. Further, DLC advised Ohler that she does not have a permanent electric heating source, but rather has an oil‑fired furnace. Therefore, Ohler does not qualify for DLC’s residential electric heating rate.



The record of the proceeding includes the prehearing and interim payment orders; the exhibits identified and described, above; and the tape recording of the proceeding.
 The record closed June 9, 2004. Briefs were not filed.
FINDINGS OF FACT


1.
Since July 2003, Lois D. Ohler has resided, with her fiancé and her five children (ages twelve, eleven, nine, four, and two), in a four‑bedroom, older house, at 110 Hanover Kendall Road, Clinton, Pa.; DLC began furnishing Ohler with electric utility service in July 2003; formerly, DLC furnished Ohler with electric utility service at 209 Silver Slipper Road, Hookstown, Pa., where Ohler resided for about three years. (DLC Ex. Nos. 1 and 2.)


2.
On September 10, 2003, DLC transferred $2478.73 to Ohler’s present account from her previous Silver Slipper Road account. (DLC Ex. Nos. 1 and 2.)


3.
The BCS decision issued September 24, 2003, at BCS Decision #1413988, when the account balance was $2556.61, required Ohler to pay $256 by October 17, 2003, then to pay, monthly, the regular budget amount (then $225) plus $15.00. (DLC Ex. No. 5.)


4.
DLC computes a residential customer’s monthly budget amount by averaging usage for the current billing month with usage in the previous eleven months and then applying the current applicable rate.



5.
If Ohler had made the lump‑sum payment prescribed by the operative BCS decision and paid for current usage or the monthly budget amount since the effective date of the BCS decision, she would have paid DLC $1725.00: $256 by October 17, 2003; $136 by November 6; $152 by December 11; $165 by January 7, 2004; $175 by February 10; $195 by March 10; $207 by April 8; $219 by May 10; and $220 by June 8, 2004.


6.
Since the effective date of the BCS decision, Ohler has paid DLC $752.00: $72 on October 3, 2003; $65 on November 11; $30 on November 17; $125 on January 5, 2004; $125 on February 2; $125 on March 3; $100 on April 7; and $110 on May 5, 2004. (DLC Ex. No. 2.)



7.
The amount by which payments on the Ohler’s account have fallen short of the amount due under the operative decision of the Commission’s Bureau of Consumer Services for current usage or consumption plus the lump‑sum payment directed to be paid under that decision is $973.00.


8.
Ohler’s monthly household income ($1450) consists of $890 from Supplemental Security Income (SSI) payments, in respect of herself and her fiancé, and $560 from the Department of Public Assistance (DPA), in respect of her children; Ohler has received SSI and DPA payments for over six years; Ohler receives no other child support.


9.
Ohler’s fiancé has no financial responsibilities outside of her household.



10.
Ohler receives food stamps having a monthly value of $400.00; in addition, she spends about $100 a month for food and household items not covered by food stamps.


11.
Ohler is current with her rent payments, which are $500 a month.


12.
Ohler uses electric service in connection with heating (since the oil‑fired furnace quit working), cooking, a water heater, a freezer, a refrigerator, and cooling fans.


13.
Ohler’s electric usage is comparatively high; she does not understand how she uses as much electric service as is attributed to her account.


14.
Ohler does not have natural gas service.



15.
Ohler is billed about $40 a month for telephone utility service.



16.
Ohler does not incur any expense for water or sewer services.



17.
Ohler has a 1985 Chrysler, which “welfare” helped her to get so she could participate in an adult literacy program; Ohler spends about $80 a month for gasoline and about $100 a month for automobile insurance.


18.
Ohler’s fiancé does not drive an automobile.



19.
Ohler pays $10 a month for trash pick-up.



20.
Ohler pays about $40 a month for TV-cable service.



21.
Ohler estimates that she spends, on average, about $100 a month for family clothing.



22.
Ohler did not make all payments required by the operative BCS decision because she was not sure how much to pay and because she could not afford the full amount.


23.
Ohler has no in-home computer or pets.



24.
Ohler’s financial circumstances have not changed significantly since the Bureau of Consumer Services investigated her informal complaint. 
DISCUSSION


Ohler’s complaint appeals a decision on informal complaint by the Commission’s Bureau of Consumer Services (BCS) requiring Ohler to pay $256 by October 17, 2003, and to pay, monthly, the regular budget amount (then $225) plus $15.00. Ohler claims that she cannot afford to pay these amounts. The Commission routinely entertains complaints by utility customers who claim that they cannot pay their utility bills or cannot pay the full amount of their utility bills. As the party seeking affirmative relief from the Commission, the Complainant has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought.
 
The Commission has said a payment arrangement prescribed by the BCS is a starting point for determining an appropriate payment arrangement on appeal.
 Additionally, if a complainant has not complied with the payment arrangement prescribed by a BCS decision and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order a deficiency payment equal to the amount of missed payments for current usage and any directed lump‑sum under the BCS decision.
 Low income or insufficient income is not a good‑cause explanation.
 A substantial, good‑faith effort by a complainant to make the payments prescribed by a BCS decision will excuse the complainant from being ordered to make all or some part of a deficiency payment.
 To amount to a substantial and objective good‑faith effort—absent a good‑cause explanation—a complainant must have paid something more than about one‑half of the amount prescribed by the BCS decision.

If Ohler had made the lump‑sum payment prescribed by the operative BCS decision and paid for current usage or the monthly budget amount since the effective date of the BCS decision, she would have paid DLC $1725.00: $256 by October 17, 2003; $136 by November 6; $152 by December 11; $165 by January 7, 2004; $175 by February 10; $195 by March 10; $207 by April 8; $219 by May 10; and $220 by June 8, 2004. Since the effective date of the BCS decision, Ohler has paid DLC $752.00: $72 on October 3, 2003; $65 on November 11; $30 on November 17; $125 on January 5, 2004; $125 on February 2; $125 on March 3; $100 on April 7; and $110 on May 5, 2004. The amount by which payments on the Ohler’s account have fallen short of the amount due under the operative decision of the Commission’s Bureau of Consumer Services for current usage or consumption plus the lump‑sum payment directed to be paid under that decision is $973.00.

To obtain the relief sought, Ohler had the burden of producing evidence and persuading the Commission that mitigating or adverse circumstances had occurred or had arisen since the time the BCS investigated the informal complaint on which it based its prescribed payment arrangement.
 Ohler’s financial circumstances have not changed significantly since the Bureau of Consumer Services investigated her informal complaint. Neither Ohler’s explanation for not fully complying with the BCS decision nor the amount she paid under the BCS decision is adequate to support waiving all or part of a catch‑up or deficiency payment. 

Because Ohler failed to carry her burden of proof on the ability‑to‑pay issue, the complaint is denied and dismissed with prejudice. Hence, the payment terms of the BCS decision are adopted, confirmed and ordered, along with a catch‑up or deficiency payment reflecting the Complainant’s failure to pay the BCS directed lump‑sum amount and to pay for monthly current usage or consumption, as reflected in the monthly budget amount, during the time this formal complaint is pending.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa. C.S. §332(a).



3.
While a complaint by a residential customer is pending, whether an initial complaint or a complaint appealing a decision on informal complaint by the Bureau of Consumer Services, the customer has an enforceable duty to pay the undisputed portions of all utility bills for current usage or consumption. See 52 Pa. Code §56.174 and §56.181.


4.
The Complainant failed to show that she has a good payment history and that a definite and positive change in her financial circumstances will occur on a date certain or within a reasonable time—or failed to show other extenuating circumstances—for the purpose of permitting the Complainant to temporarily pay less, monthly, on her electric utility account than the amount of the current charges or the current budget amount. See Nancy Evasovich v. Duquesne Light Company, 57 Pa. PUC 104, 106 (1983); see also Wm. B. Jackson v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987).


5.
For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed to satisfy her burden of proving that, financially, she was and is unable to make timely payments as prescribed by the Informal Complaint Decision of the Commission’s Bureau of Consumer Services, at BCS Case No. 1413988, issued September 24, 2003.


6.
The payment arrangement prescribed in the following Order, consistent with the decision on informal complaint by the Bureau of Consumer Services, requiring the Complainant to pay, monthly and in a timely manner, the monthly budget amount plus $15 conforms with applicable provisions of the Public Utility Code and the regulations and policy of the Commission.


7.
There is no evidence to support a conclusion that Duquesne Light Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.
ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Lois D. Ohler v. Duquesne Light Company, at Docket No. C‑20031660, is denied and dismissed, with prejudice, because Lois D. Ohler failed to carry the burden of proof necessary to sustain the complaint.
2.
That within 15 days after the date on which the order of the Commission is entered, or otherwise becomes final, Duquesne Light Company must issue a bill to Lois D. Ohler in the amount, not to exceed the amount of the balance due on the account, that reflects the amount by which payments on the account have fallen short of the amount due under the operative decision of the Commission’s Bureau of Consumer Services for current usage or consumption plus the lump‑sum payment directed to be paid under that decision.
3.
That in order to be ensured of continued electric utility service from Duquesne Light Company, Lois D. Ohler must pay the entire amount of the bill issued to her under ordering paragraph No. 2, above, within 60 days from the date the bill is issued.

4.
That beginning with the first billing period following the date on which the order of the Commission is entered, or otherwise becomes final, Lois D. Ohler must pay, monthly, to Duquesne Light Company the regular budget amount (which is subject to routine continual review) plus $15 to amortize the arrearage on the account.
5.
That Duquesne Light Company must not assess any additional late charges or finance charges on the past‑due balance, as long as Lois D. Ohler complies with the terms of this Order.
6.
That if Lois D. Ohler adheres to the payment schedule prescribed by this Order, until any arrearage is amortized, Duquesne Light Company must not terminate service except for reasons involving safety or an emergency.
7.
That Duquesne Light Company is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Lois D. Ohler fails to adhere to the payment schedule prescribed by this Order.
8.
That the complaint proceeding captioned Lois D. Ohler v. Duquesne Light Company, at Docket No. C‑20031660, is terminated and the record to be marked “closed.”

Dated:  June 24, 2004


















James D. Porterfield







Administrative Law Judge

� 	The hearing was conducted under 52 Pa. Code §56.174, which permits hearings to be tape recorded.


� 	See 66 Pa.C.S. §332(a).





� 	See, e.g., Claypool v. T.W. Phillips Gas & Oil Co., Doc. No. Z�00248730, Order entered December 22, 1995.





� 	Id.; see also Stammel v. PG Energy, Doc. No. C�20027994, Order entered May 21, 2003 (reconstruing the regulations underlying Claypool, supra, and changing the method for computing the catch�up amount under a BCS directive). In Stammel, and in cases following Stammel, the Commission construes “current usage” or “consumption” to be either the amount billed, monthly, for actual current usage or consumption or the monthly budget amount.





� 	See Downey v. Duquesne Light Co., Doc. No. C�00968410, Order entered September 16, 1997.





� 	See Palmer v. Duquesne Light Co., Doc. No. Z�00314726, Order entered April 23, 1997; Fallon v. PECO Energy Co., Doc. No. F�00381973, Order entered December 4, 1998; Alston�Hardy v. Duquesne Light Co., Doc. No. C�00981182, Order entered February 16, 1999.





� 	See Fallon, supra; see also Alston�Hardy, supra.





� 	See 66 Pa.C.S. §302(a).
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